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* IX 


Michaelmas Term, 

In the Forty-third Year of the Reign of GBOkCt III< 


Richards againft Harris. Tug/day^ 

Nov. 9th. 
jyURROUGH moved to fet afide' a verdiA for irregularity in It it not ne* 

an adion on the cafe on promifes, on the ground of tl^e cefTary to 
plaintiff's not having given a term's notice of trial, as required g^^'fA^T^* 
by the practice of this Court* founded on the rule of Court of ^^^^^ ^^^ 
1654(0)9 where no proceedings have been had for a year be« ceedingsin 
fore, which was the cafe here. He obferved, however, that in |J^^ ^"^® 
laft Hilary vacation (which was within the year), a notice had fafpended for 
been given, that after Eafttr term then next the plaintiff would a year, if 
proceed in the caufe \ after which the common notice of trial within the 
was given : and he fubmitted that fuch previous notice within pUintifFeavd 
the year, upon which no proceeding was had, did not fuperfede notice that he 
the neceffity of the term's notice. But, ihould pro- 

Tbi C$mrt^ after confuting the Mafler, faid that the praaice ^Vt'lhf com- 
was fettled other wife: and therefore the notice of trial being mon notice of 
fuffictent, trial is foffi* 

Rule refufed [b). cient. 

{a) This is a role of Court of C. B. applicable to cafes where no 
proceedings have been had for foor preceding terms, exclufive of the 
term in which the laft proceeding was had. But the fame pradlice was 
adopted in this Court 10 5 and 6 Geo, 2 . (<v/V/^ note to Hale/ v. Rilev, 
Dougi. 71.) in cafes where no notice of proceeding has been given with« 
in a year. Pgr Matter Benton* Vide i Crompt. Prae, tit. 

{b) So a notice of triaU thoagh countermanded, prevents the necef* 
£ty of a term's notice, 2 Tidd's Brae. 682. cites 2 Salk, 457. 650. 
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1802. 


TyefifajM HoPB aioio^ BaGUB lod ThOMFSOK. 

Nov. yt\u 

Wher« the HTHE plaintiffdecUred in debt in the drtimi only igainft the 

pUiniiffbad defendanU as executrix and executor of G. Bagui ; for that 

'ur*i^^. whereas the plaintiff in the lifetime of the teftator, by the judg. 

agaioft a tef- ^^^^ ^^ ^* •^•» recovered agaiqft him a certain debt of 4,200/* 

tator in hit and cofls, and after the teftator's death the plaintiff had judgment 

lifetime, and ^f execution on fcire facias againft the defendants^ executrix and 

bad jade- cxeciiior as aforefaid, for the debt and damages aforefaidt to be 

nenc of exe- levied de bonis teftatoris, in the bands of the defendants to be 
cution againft adminiflercd ; which judgment and award of execution remain 

L^is.^^^^"^^? '^ full force and unfatisfied. And that after the faid judgment 

upon which dgainfi the teftator, and before the exhibiting the plaint3*s bill» 

judgmcDt he aflets came to the defendants* hands to the value of the debt and 

fued the exe- ^^f^^ . ^^j ^^^^ fuggefls a devaftavit ; whereby an a£lion has ac- 

cutorsindebt ^*^ ' ^ 

in thr ^ett/tff c^^ucd to the plaintiff to demand of the defendants 4,200/. and 

fuggefling a cofis : but to pay the fame, the teftator, in bis lifetime, and the 

k^ld^K^'^ h ^*^^^''^^"^*» ** executors, fincc his death, have refufed, &c, .To 

executors be- ^^^^ ^^^ defendant, Sarah Bagui^ pleaded, I. Not detinet, a. 

logBxedcon- Plene adminiftravit; and the defendant Tbompfin pleaded only 

clufivelywith plcneadrainlftravit. 

fajcr jude- ^^ ^^^ fittings before laft Trinity term, before Lord ElUnho* 

nient, the if- ^ougb^ the plaintiff proved the original judgment recovered againft 

fue upon uoM tht teftator, and the judgment in fcire facias againft the defend- 

iietinti lay ^^^^^ (admitted to be founded on the return of two nihils ;) and It 

pn»vethedue ^^^^ appeared iha^ the defendants had paid a fimple contraA ere* 

adminidra- ditor of the teftator's to the amount of 1500/. And the priqci- 

**^" °/ ^"^^ P*' qucftions were. Whether it were neccffary in this form of de* 

vt^ifc the ' daring in the dttinetotAy to prove an adual devaftavit or wafting 

plaimiffwas of the affets, as alleged in the declaration ? And if fo. Whether 

entitled to re- the evidence given were fufficient to prove that fa& ? For though 

cower. A dc- ^^^ judgment in fcire facias aeainft the executors was admitted 

daraiion #. ^ 

againft an ex- '^ ^^ conclufive evidence of affets, yet it was denied on the part 

ecutor fug. of the defendants to be any evidence of a devaftavit, which they 

gcfting a de- contended was put in iffue upon the plea of mn ditimt : and as to 

brcmeht in ^^^ payment of the fimple contract creditor, that was no devafta* 

the ditimt vit, provided there were aflets ultrl to cover this higher demand, 

only is at any ^hich were admitted by the judgment in fcire facias. In anfwcr 
rate cured by 
verdia. But 

Jtmbie that independent of the verdid the plaintiff on fuch a declaration may take jodg* 

jnent di boiui ft/Iauru, 

to 


IN THB FORTY^THIRD YeaR OF GEORGE III. 

to this it was urged that the pica of plenc adminiftravit, however. i8o3, 
irrelevant in icfeif, was at leaft evidence of an admiffion by the Uopw 
defendants that they had not aflets fufScient ultra what had been a^ain/f 
fo paid. A,verdi£l having pafTed for the piaintifTy Baguji. 

Man/ty^ in the lafl term, moved to fet it afide, on the groun^ 
that the adion being in the dettnei on]y^ and not in the debet and 
ditimt^ as it ought to have been, was founded folely in the iorti 
mnd that the plea put in iflue the whole declaration, of which the 
devaftavit was the gift, which it lay upon the plaintifF to prove* 
and which he had failed in doing for the reafons before urged* 
That except the cafe of Sktlten v. Hawling (tf ), there was no in. 
fiance in the books of a devafiavit fuftained without proof either 
of a previous fcire fieri inquiry, or of a return of nulla bona to a 
to a fieri facias $ and he referred to IVUliami v* Roberts, {b)^ 
Erving V. Pitirs (r), and Tidd*s Praifta {d). 

Erjkine and Wamn refifted .the rule on the ground that the 
pleas of plene adminiftravit by each of the defendants were 
wholly out of the queftion, as they were concluded to admit af* 
fets by the judgment in fcire facias againft them ; and then it lay 
upon them to account for the due adminiftration of the aflets, 
the fuggeftion of the devaftavit being a mere matter of form : 
and they relied on the cafe cited of Sielton v. Howling. But 
they infifted that if any other evidence were wanting of a devaf- 
tavit beyond the judgment in fcire facias, and the mere z& of de- 
taining the debt after fucb acknowledgment of aflets, it was fup* 
plied by the proof of the payment to a (imple contra£k creditor* 
in prejudice to the judgment creditor. That though it were 
more ufual to declare againft executors in the debet as well as 
ditinetf yet it was not necefl*ary fo to do, becaufe the debt was fixed 
by the judgment againft the teftator, to which by the fcire facias 
the executors were made parties ; and therefore the gift of the 
a£lioo, even in the ufual form of declaring, was the detinet. 

The Court then difcharged the rule; confidering the judgment 
in fcire facias as conclufive againft the defendants, that they had 
aflets, and that they wereeftopped from faying the contrary ; and * 

therefore that the pleas of p/^/i/ adminifiravit^ pleaded feverally by 
the defendants, might have been deipurred to. Then being fixed 
with aflets, the iflue on the plea of non detinet lay on the execu* 


(a) 1 mif. 258. 
(r; 3 Term. Rep. 68 j. 

{h) Nay, 7. 

(^) 2 vol. 1039, 4'>. . 
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i8o2. tors, to prove Chtt tbey had properlj adminiftered the dkSti of 
jj their teftatoTt of which they had given no evidence^ and were 

agiunjt therefore prored to have ditaimdiht debt in the terms of the iffue. 
Bagvb* Aad Lawnha J. referred co the note by Seijt. fyilGamttAit 
end of the cafe of fUMtby v. Lam (tf ), where all the cafes were 
colleded with great learning and ability % amoogft others that 
of Shiun V. f/tfu//iiiy> which was laid in the detinet only, as ap- 
peared by the explanation there given of the report in Jf^lfin^ 
which was (hewn to be inaccurate. 

ManUy thereupon moved in arreft of judgment, on the ground 
of the incongruity which would appear upon the record. For on 
this declaration in theJetimi only, it muft'be taken to be a debt 
of the teftator's, on which there can only be judgment de bonis 
teftatoris for the debt, and de bonis teftatoris et fi non, iSrc. for the 
damages for the delay ; even though the executors have pleaded a 
falfe plea, as plene admioifira vie, which is found again (I tbem,5CNii. 
Dig. PUadiT^ 2 D. i6. Whereas it appears upon the face of the 
declaration that the defendants were concluded by the judgment in 
fcire facias, and therefore that it is become their own debt, for 
which there ought to be judgment de bonis propriis. And in 
Sah$r V. CodUld (i), it was adjudged on demurrer that an ad* 
miniftrator could not be fued in the Jetimt for money due in the 
inte(|ate*s lifetime, and alfoin the Mii and detimU for other 
-money due in his own time, which were joined in the fame ac« 
tion. 

Erjkiniy W9%iy and Warrtn^ now fliewed caufe, *and faid that 
it was unnecelTary to confider whether the declajation ought 
properly to have been laid in the dihtt^ as well as detinet, fince 
at mod it was only a defed in form, which was cured by ver- 
did, according to the cafes of Coomhir v. WatUn (<}, Frgvin ▼• 
Paynton [i\ Byrland v. Tyler (#), and Lee v. Pilmy (/). 

Gibbs and Manley contra admitted that the defc£l was cured by 
the ftatute of jeofails. 

Lord Ellbnborouch Ch. J. There can be no doubt of it. 
But even independent of the ftatute, if the plaintiff may charge an 
executor in the debet and detinet in this cafe fo as to entitle 
bimfclf to judgment de bonis propriis^ furely he may wave pare 


(a) I Smimd. 3i6. II9. 319.. d, {b^ 3 Lru. 74, 
(r) I Sid, S42. {a) I Lev. 2$o« 

\i) X Ld. Ray, 1391. if) lb, #513. 


of 
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of hit rigbt» and charge him in the detinet only, fo as to entitle i^oa. 
hiflifdf Co the lefler judgment de bonis teftatoris. Hope 

Lawrbncb Jt, in corroboration of the opinion intimated by mgmnft 
the Lord Chief Juftice^ referred to Rijifion v. (Unfyri («X where Bag us. 
debt in the deiinet was brought againft an executor for rent ae- 
craed in bis own time i and after verdiA quod dctinet, Uaks 
OBOVcd in arreft of judgment that the aAton ought to have been 
in the debet and detinet. But the Court gave judgment for the 
plaintiff^ fior the fok inconvenience was to the plaintiff himfelff 
wiio waved his advantage to demand fatitfa£tion out of the eftate 
of the defendant himfelf, and contented himfclf with what the 
teftator's eftate would afford. And be added, that if the plains 
tiff could take Atcb a judgment in this cafe^ it was not to be 
nrreftcd ; and that was for him to determine. 

/Vr Cmriam Rule difcharged. 


agaififi The Governors and Diredors of the Poor of fTafMifiiMj, 
St. Mary Magdalen Birmondsby, in the County of Nov. ioth. 

SVRRY. 

ii N order of Seflions was returned into this Court by certiorari, Perfons ap« 

reciting that at the General Qyarter Seffions for the counry pointed by an 

of Suny, ice. an appeal was made by J. Rolls, Efq. againft a *^ ®^ P*^^"" 

rate or aflefiinent made for the relief of the poor of the parifli of nors and di* 

St. Mary^ Magdalen Btrmondfiy^ in the faid county, on the ground redors of the 

of being over-rated ; which rate was entitled, " A rate or afleff- P^joi'of •"'• 
ment made 3d of Jum i8or by the Govimors and Direaors of and made fia« 

th€ poor of tbi parijb of St. Mary Magdaltn Bermondjiy^ in the hie upon ap. 

county of Surry, for the relief of the poor of the faid pari(h, upon P**' againft a 

all and every inhabitant, &c. purfuant to the aft of Parliament [hcm°toihe^ 

made for amending and enlarging the powers and rendering payment of 

aiore efiedual the ad of Parliament made for afcertaining and ^^^' ^^ ^^^^ 

coUeAing the poor's rales, and for better regulating the poor in (hou'd award 

any to the 
appellant, cannot be witnefles on foch appeal ; though in troth only trufteet, .and ert« 
deled to be reimburfed fuch cofts out of the parochial fund ; for they are parties to 
tbe caoic and liable to the cofia in the fijrft inliance. 

B3 the 
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x8o2. the raid parifli, and for other the purpofes therein mentioned, it 

The KiKQ ^^^ ^*^^ °^ ^^' '" ***^ pound, &c. 5" which rate was allow^ed and 
againji confirmed by the Juftices in Seffions. Thereupon, upon due 
The Gover- proof that the notices required by the faid afls had been given by 
the P^r of ^^^ «PP«"»nt> and that he had entered into recognizance to try 
St. Mart ^^^ ^PP^^'* ^^^ to abide the judgment of the Court, and to pay 
Magdalen fuch cofts as might be awarded: and upon hearing couhfel on 
Bermohtd- |)oth fides, examination of witneflcs upon oath, and the premifea 

fully confidered ; it was ordered by the SeflTions that the appeal 
<hoiiid be allowed, and the rate on the appellant reduced, &c. : 
and that the faid Governors and Diredors (bould fourtbwith pay 
to the appellant 30A cofts : fubjeA to the opinion of this Court 
on the following queftion ; *< Whether the Governors, and Di* 
reflors, &c. appointed by the feveral afia in that behalf pafled, 
•were legal witncfTes for the refpondents on the bearing of the 
faid appeal i Thomas CarOr^ one of the Governors and an inha* 
bitant, being tenderedon behalf of the, refpondents, and rejeded 
by the Court r* 

The ftat. 31 Ga. 2. c- 45. / i^ 2. enaAs, that the church* 
W^rdenSi overfeers of the poor, and veftrymen of the parilh of Sf» 
Mary Magdalen Birmondfty^ or any nine or more of them, (ball 
meet in the veftry*room in mit/un week| or oftner, from time 
to time, as occafion (hall require, and afcertain the amount of 
the rate for the relief of the poor, and within eight days after* 
wards to make an aflcflment accordingly. By/ 8. the fame body 
at a public meeting, fhal!, if they think fit, annually or oftner, 
appoint a creafurer (removeable at their pleafure) for the receipt 
of the monies to be colleded by the faid rates, and all other mo- 
nies applicable to the relief of the poor of the parilh, who (hall 
account for the fums fo received, and p^y over the baUnce to 
the perfons appointed by the body to receive the fame, to be ap« 
plied to the purpofes of the ad. And by/ i6. fuch rates are to 
be collcded either by the churchwardens and overfeers or cer- 
tain colIr£iors *chofen by the body, in the mariner therein men- 
tioned. By/ 19. if any perfon (hall find himfelf aggrieved by 
the rate, he fliall firft apply for relief to the veftry of the pariOi, 
and if not relieved ihall be obliged to pay the rate, and then upoa 
appeal to the next General Quarter Seffions holden, &c. if it ap* 
pear to the Juftices that he has overpaid, they may order the 
inoney to be refunded. By/ 9. amended by^. 31 Gi9. 3. c. 19* 
/ I. upwards of ^o of the principal inhabitants of the parifh by 
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Bttme, together with the refident Juftices of the Peace, Reflor, i9o3. 
ChurchwardenSi and other parochial officers for the time being rpt^"^ 
^ fliall be called Governors and Direfiors of the poor of the ^gainfi 
** fatd parilh i** to whom all the powers given by the firft ad to The Govern 
the vellry arc transferred, (except that of clcfling the Governors nw, *c. of- 
lod Diredors). And a method is pointed out of making fuch 3^ Mart 
eledion, in cafe of a vacancy by the death %r removal from the Magdali* 
parilh of any of the perfons named : which Governors and Direc* BatMoiiD- 
cors are difqualified under a penalty from having any intereft in 
any contrads to be made by them for the relief of the poor.' But 
by the firft ad they are enabled to make by-laws concerning 
the difpoiicion of the money raifed and for the rrgulation of tho 
poor I and any five or more of them niay dired the payment of 
monies by the treafurer. And by/ 21. of the firft af), ^11 laws 
relating Co the poor, not thereby altered, are to remain in force. 
By/ 6. of the laft ad, the Governors and Diredors are at all 
meetings to pay their own expences. And by fevcral fubfcquent 
daufes, in all cafes where Juftices of the Peace are empowered 
to proceed on the complaint of the churchwardens and overfeers 
of the poor, they may proceed in like manner on the complaint 
of the Governors and Diredors. And it 1% enaded ^* that any 
i^tbaUtani of the faid parifh, although rated and paying rates for 
the relief of the poor, may up^n any trials hiaring^ examination ^ or 
aibirwift^ Uuibing or concerning the execution of this or the former 
^&y he deemed a competent witnefi** Alfo the faid Governors and 
Diredors (hall fue and he fued for all matters, &c. in the name af 
tieir treafurerfor the time beings and he (hall be indemnified out of 
tbe menies arifing under the faid aUs. Alfo any perfon appealing 
to the Quater Seffions, fhall, befides giving a certain notice in 
writing to the treafurer or clerk to the (aid Governors and Direc- 
tors, enter into a recognizance to the faid Governors and DireSiors^ 
before fome Magiflrate, conditioned to try his appeal^ and oUde the 
order of^ and pay fuch cofs as Jhallhe awarded by the Juftices at fuch 
Quarter SeJJions\ and the Seffions on due proof of fuch notice, 
&c* (hall hear and finally determine the matter of fuch appeal in 
a fummary way, ** and award fuch cofts to the party appealing or 
" appealedagainfli as the faid Ju(ticcs (hail think proper.** 

Lawes in fupport of the order of Seffions maintained that the 
witnefs tendered by the refpondents, who was in truth one of the 
parties to the fuit, was properly rejeded as a witnefs. ift, 3y the 
gpncral rules of law no party to a caufe can be alio a witnefs, it 

B 4 being 


f CASES w MICHAELMAS TERM 

xSos* bdog contrary to the firft principles of juftice ibdepiodent of aiif 
y^J^ pecuniary inttreft. adly. No pcrfon iotereSed in the event cao 
^Mufi ^ ^ witoeft ; and here the perfon tendered bad a dire<£l incereil^ 
The Cover- as the flat. 31 Gm. 3. enables the $e8k»ns to award coQi agaipft 
w^»^^ oj either of the parties to the appeal ; and in fad cofta were awarded 
St. Ma it 'g^^^^ ^^ fefpondentSs (of whom the wtto^ was one) in this 
Macoalek very cafe. It caontf vary the confideration of the <|ucftio|i thai 
Bsauovp. be ftood in the charafier of a bare trufteei for though in fomo 
''^' cafes perfons fbndiog in that charaAer have >een admitted at 

witnefles, though leg^ly intercfted in the event i yet never whero 
the feme perlbn was a party on the record^ aod aUb liable in the 
firft inftancc to the payment of the cofts. Therefore an executor 
who was leflbr of the plaintiff in an ejedment, though he had no 
beneficial inteieft, could not be received as a nitnefe | nor in liko 
manner a procbeio amy fuing for an infant ^ nor even a mere 
granger who has undertaken to the attorney in the caufe to \m 
anfwerable for his cofts. Then, 3dly, the claufe enabling inha* 
hitants rated to be witncHes does not reach this cafe* He was 
then interrupted by 

Lord Ellenborough C. J., who obferved^ that it lay on the 
Other fide to produce fome authority to lbew» that one wko was 
party to the fuit and liable to cofts, though a truftee, hj^d ever 
been admitted as a witncfs in the caufe. 

Nolan and ffitbirell contra, admitted that they had not met 
with any cafe exadly like the prefent ^ but the nieareft was IU9 
V. fFifodland {a)t where 00 the firft hearing of the cafe the. Court 
were of opinion that a perfon who was rated and paid for land 
which he rented in the pariih was a good witoefs for the parift, 
bis landlady being under covenant to reimburfe him ag%in ftKh 
payment. An executor who takes no beneficial inteieft' under 
the will is a competent witnefe to prove the teftator's (anity {i)i 

{a) I Tfrm Rip' 261. The firft cafe came on to b^ argocd io Mic^ 
26 Gio* 3. The coonlel were going upon the argamenc of fraud, but 
were foon interrupted by Lord Manlfiiid C. J. who faid— The great 
point here is as to the jatttccs not having received the teftimony of 
Ntrtbcoti. It was objcded to his competency that he was aifcflVd to 
the pariih rates ; but the anfwer is, that it appears there was an agree^ 
ment between the landlord and tenant that the former Ihould iademnify 
the latter from the afleffment ; and the tenant had a right to dedvd it 
nut o' b<s rent ; therefore the Stflions ought to have heard him. MS. 

(i) Goodiitk V. Wilford^ Dwgl. X39. and Uwi ^.JMjt, 1 Bk€^ 

*p4 
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and fo to prpv^ a codicil fetting up again the firft will after a fe**, tSox. 
cond oude (a) i and y<t he woi»ld be liable in the Utier cafe to r^ :r 
ref m)d What be had paid away if the will were fet afidc. So in agdim^ 
JFilkr V. Tbi Govsrnors of the Fpun^ing Ha/piial {t)^ where ihe The Cover, 
aftion was brought for digging a well and erefliog a pump for no"» &c. of 
the hofpital, feveral of Che governors were examined as witne(&s 3^ Mart 
for (he defendants^ though it was objeAed that they were parties Maodalev 
on the record: but Lord Kenyan C. J anfwered, that they «wre Bbrmomd- 
ftied in their corporate iind not in their natural and individual * 
capacities. So here the refpondents were not anftverahle for the 
^&s in their individual capacities ; but were entitled by the ne* 
ceflary conftru£lion of the a£t of parKamenL, though there were 
i»o exprefa provifion for that purpofe to diredl the payment to be 
made in the firft tniiance out of the parochial fund placed under 
their control. But further they urged the incongruity which 
wovid arife in the conftruAion of the aA» if by the exprefs emStm 
Oient pf the: Legiflaiure an inhabitant were made a cooiperent 
witnefs who bad a dire£^ and beneficial intereft in the event of 
the (vitj and yet a governor, who as fucb had no beoefic'al in* 
tereft and a roere nominal liability, ihould be deemed incompe- 
tent. From whence they argued, that by the eKciufion of the 
greater was neceflarily intended the excluGoa of all minor in* 
terefis, efpccially in the fame perfons. 

Lord Ellenborouoh, G. J. Ultimately the governors may 
not be liable to pay the cofts out of their own pockets ; but in 
the firft inftance and quoad the appellant, they are the perfons 
againft whom the Legiflature have dire^d the SeiEons to award 
cofts. The words of the aA are, that the Seffions IbaH bear and 
determine the matter of the appeal, ** and award fucb cofts to 
*< the pariy appealing or appealed ageunfi as the jufticts fliall 
*' think proper." Now who were thejparties appealed againft but 
the governors themfelves ? They are tne perfons to whom the a£l 
direfis that the recognizance fliall be entered into. by the appeU 
lant to pay colls in cafe they ffaall be awarded againft him. 
They then are the perfons liable in the firft inftance, although 
they may afterwards be reimburfed out of the parochial fund. 
There are many cafes to be found like that which has been men« 
lioned under Mr. J'olliSc's will, where perfons cloathed with 


^ Biuley V. Wilfon, cited 4 Burr* 2254. 
t») P takes M. Pff. Cajes, 153. 
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i9ot. naked trufts have been admitted as witneflesj but no rucb*cale 
^*;r* can be quoted where the perfon was both party to the fttit and 
Mtainfi liable individually to cofts. The cafe of fFilUr v. The Gevir- 
Gover* Virnars $ftbi Fbundling HoJ^ind was that of a corporation fued, 
90rs, &c. of und therefore the corporatfon were only liable in their aggregate^ 
sTm^rt *°^ ^^^ ^^ ^^'^^ individual* capacity. But nothing appears in 
Maodalin ^^(^ s^^s of parliament to (hew that the Lcgiflature meant to 
Baa MOV D- make thefe governors a corporation : they have no common feal, 
*^^* nor any other criterion of incorporation. With refpcA to the 

cafe of Rix v. fVooJUand^ where the witnefs was indemnified by 
another perfon, it is enough to fay that no fuch circumftance is 
found here ; non coaftat that the governors ever will be indem« 
nified* Not that I am prepared to fay that an intcrefied perfon 
being indemnified by another will therefore make him a witnefs : 
but here the witnefles were not fo indemnified. Then thefe per« 
ions not being liable in a corporate capacity, but individually in 
the firft infiance for the cofts, and being themfelves alfo parties 
to the fuit, there is no cafe which goes the length of eftablifhing 
their competency as witnefles. The ad has indeed faid that in« 
habitants rated (ball not on that account be difquaiified from 
giving teftimony ; but there it has ftopped ; and an argument 
arifes from its filence, that if it had meant to go further and to 
include the governors alfe, it would have faid fo in terms : but 
that not being the cafe, we cannot include them in that pro* 
vifion. 

Grose and LawriTkci Juftices delivered their opinions 
Ihonly to the fame effe^^ on the conftru£lion of the a A. And 

Le Blanc J. added, that there was no incongruity in the 
Legiflature having exprefsly made the rated inhabitants wit* 
ncfles, and having omitted to extend the fame provifion to the 
governors and diredors; becaufe it had given thefe latter an 
sidditional intereft in the event of the appeal, by making them 
liable in the firft inftance to the cofts. 

Order of Seffions confirmed* 


Dot, 
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Doe, on the Demife oF Morris and Others, againj Rosser. Widntfday^ 

Nov. ioth« 

IN ejedment for certain mefluages and lands in Che parifli of Where the 
Swanfia^ in the county of Glamorgan^ it ap|>eared in evidence ^ ?**.9^ ^^^ 
on the part of the plaintiiFat the trial before Lawrena J. at the IhedefeDdant 
hft aflizes, Chat in the year 1799, a prior ejectment having been in ej^dmenc. 
brought on the demife of the fame leffors againft chis defendant, **•<* before 
for part of the fame premifes, which were leafehold, it was agreed -y^^ ^^ ^v ^ 
to refer the matter to arbitracion, and accordingly bonds of arbi- land toanar* 
tration were entered into, in confequence of which the premifes bitrator who 
were afterwards awarded to be delivered up to Mu Morris: but jn^favour of 
the defendant not being fatisiied with the award, applied to this the lelTor,' the 
Court to fet it afide, but without tSc(k ; notwithftanding which a«^ard coo- 

he flill retained the poffcffion of the premifes j upon which chis chides the dc 

• A • 1 r^. . r r rt. . L .1 fendantfrow 

eje^ment was brought. The defendanc offered ac Che trial to difpotincr the 

go into evidence of his title i but the learned Judge rejeded it ; leflTor's title 
confidering him as precluded from d ifpu ting the ieflbrs' title in w an adion 
this adion by the award, Co which che prefenC parties had bound ^ ^^^ ^^^ 
themfelves to fubmiC; upon which che plaintiff i^ccovered a 
vcrdid. 

AUoit now moved for a new Crial, on che ground ChaC Che 
award, chough primsi facie evidence, was noC conclufive becween 
the parties ; the fubjefl matter aiFe£iing che freehold and inhe- 
ritance of land, which could noC be determined by arbitration^ 
according to i R9IL Abr. 24a. I. 10. & i Com* Dig. cit. Arbi^ 
trammt Z>. 3. BuC if che award were admicced Co be conclufive 
evidence of the title, ic vlpould indiredly determine che freehold 
and inhericance \ and chough but Che judgmenC of a private per* 
fon, ic would have an higher effeA Chan a judgmenC in eje£tment» 
wbich is che aA of che Court, and is allowed noc Co be con« 
clufive, 

m 

Pir Curiam* The award cannoC have Che operation of con- 
veying cbe land : but there is no reafon why che defendant may 
not conclude himfelf by his own agreement from difputing che 
title of che leflbr in ejediment. The parties confented chac the 
award of the arbitrator chofen by themfelves (hould be concluflve 
as to cbe right to the land in controverfy between them 1 and this 
it fuffipiepc CO bind (hem in the action of ejedmenc. 

Rule refufed« 

HiCM 
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WtdnefiUr^ HxCKS Mgmmfi HlCKS. 

lf9V* &oib. 

Where the 'pHIS WM IB adioo for money had and received Co recover back 

fealty \t!^ 7x1/. the confideratioii money paid many years ago for an 

afidc for a annuity granted by the defendant to the plaintiff 3 but which an* 

def«dftve re. nutty after having been paid for fevcral years (more than fix) had 

^n^ai^^* been recently fet aTide by the Court on the application of the dc- 

for money fendant for a defed in the memorial of regiftry. The defendant 

bad and re- pleaded a fet-off of more money paid to the plaintifPa ufii than 

ceivcd to re- ^^^^ ^^^ ^ ^^^ • ^^ ^^ appeared at the trial to be true, pro* 

thecofifidcra- ^ided the defendant wac at liberty to fet off all the paymeolt 
tion-money which had been made to the plaintiff in refpeA of the annuity for 
paid for it, more than fix years paft ; which Lord EUgnUr^h held that ho 
mly^i^ o>>ght» the plaintiff not having replied the ftatute of limitations : 
the paymenu upon which a verdiA pafled for the defendant at the lad fittinga 
madr in re- before his Lordihip* 

fpea of fttck Erjkini now moved to fet afide the verdid, and have a new 

annoacy . , *. , 

though for trial, on the ground that a party, who had fet ande an annutty 

more than fix on account of illegality, and had refufird to extcufe a new fecu* 
£'*iaSff "^^^ ^^' ^^^ confidcration he had received (a faa which he flated 
reply the tta- ^^ ^^^^ appeared at the trial) bad no right toconfider thofe which 
tute of limi* then appeared to have been his own volunury payments to the 
utioni. grantee, as fe much money paid to hia ufe, for which he had pro- 

miled to pay $ and therefore be contended that the defendant had 
no right to fet off any fuch payments againft the plainliff^s de» 
mand for the original coofideration* which had failed* And ho 
cited Biomhamp and B$mt (0). But by 

Lord £ll£nborouqh Ch. J, This was either an annuity 
or not an annuity. If not an annuity, the fums paid on either 
fide were money had and received by the one party to the othatir'a 
ufe. If the confidcration 6f the annuity be money had and re- 
ceived, it muft be money had and received with all its confe- 
quences ; and therefore the defendant muft be at libeny to fet off* 
bis payments as fuch, on the fame fcorc. In the eafe cited, Lord 
Kinyon*% opinion might have proceeded on the particular cir* 
cumftances of it ]^ and that feems probable from the ftrefe which 
hir laid on the juftice of the cafe. And if be meant to go beyond 

(4) Peake's Ki. Pr^ Caf. 109. 

that 
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ditt and Uy down the dodirtoe ftated generally, I iboul^ not be 
inclined to accede to the authority of the opinion, 

IBiT Curiam^ Rule refufed. 


1802. 


I 


Krnt agmti/l Elstob and Others. Thurfday^ 

Atfo^. jith. 
N an aAioa on the cafe for negligently running down the if an arbicra. 
pbiotiff^s (hip at Xea by another ibip belonging to the de« tor profefs to 
fcndanti, it was ordered by a rule of Nifi Priui, by confent of j!^',a*«,"^nd 
the partiesy that all matters in difference between them (hould be he miftakeir, 
referred to the award of a certain arbitrator, at whofe difcretion the Court will 
the cofts of the caufe and the reference was alfo to be : who ^^^ ^^^^ ^^ 
thereupon awarded, that all proceedings in the caufe fbould ceafe, thoueh the 
and each of the parties pay their own cofts \ and that the de« arbitrator's 
fendants Ihould pay to the plaintiff 795/-; and that the expences reafontdonot 

of the reference (hould be borne equally between them, and pnu- ■PP^*''"P^» 
^ . ^ . r ^ r 11 .,..«• the face of 

tual releafes given on payment of the turn awarded to the plaintiff* ^le award 

The arbitrator delivered, together with his award, a certain pa- bat only open 
per containing obfervations on the evidence laid before him, and »nother paper 
his reafons for making the award : the refult of which was, after therewith* 
jefening to various paflages tranfcribed from the complete body So it feems it 
of fealaws, ancient and modern (^. 186. art, 50 p. 189. art. 67. "^^^^ be if 
&^. igo. art. 70.) from whence it appears that if an accident appeared in 
happen by the ftriking of two (hip5, without any or equal blame any other 
on either fide, the lofs (hall be proporiionably divided between a"t'^n"c 
them; that the arbitrator concluded ** that both parties were p*^I!f^^ 
*^ really and equally blameable^ and that the confequence natu- 
rally followed that the lofs ought to be divided* He then pro- 
ceeded to caft up the feveral items of lofs incurred by the refpec« 
rive (bips of the plaintiff and the defendants, the latter of which 
was very trivial compared to the former; and he divided tlie 
whole lofs, which left a balance for the defendants to pay to the 
plaintiff of 792/. as mentioned in the award, to which reference 
was made. 

A rule was obtained in the Uft term for fetting afide the award, 
pn the ground of a miftake in the arbitrator in point of law, in 
awarding any damage to the plaintiff^, when, it appeared by his 
own Slewing that either no negligence was imputable to the de« 
feodants, which was the gift of the aAion, or that at leaft the 

accident 
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i9o2. lecidcot happened as nach from the fault of the one u the 
V other. 

sgaitifi ^^^ '^ Halrtjd^ who now fiiewed caufe, did not den/ that 

Elstob* the grounds ftated by the arbitrator for making hit award (pro* 
vided they were to be taken as part of the award), could not be 
fufiained in point of law ; for that the onus probandi lay on the 
plaintiff in the afiion, to ihew that the lofs happened from the 
n^glig^Dce of the defendants' ihip*s crew : but they referred to 
the cafe of CInmg ▼. Ching («), to (hew that an award was not 
hnpeachabie on the ground that the arbitrator had not decided 
according to the ftriA rule of law. And they obferved that it 
might be fometimes equitable and even advantageous to both 
parties to depan from the fIriA rule ; and on that ground the cafe 
referred to might be fuftained. Though they admitted that if it 
appeared that the arbitrator meant to decide according to law, 
and was miftaken in his notion of the law, this Court had been 
in the pradtce of fetting afide awards fo made. But they con- 
tended that the refult of the arbitrator's opinion in this cafe was 
not that the defendants' (hip was blamelefs ; which would have 
ihewn that they were not liable for any damage, but that both 
parties' were blameabley which would fuftain mutual claims upon 
each other. 

Rairti contra, after commenting on the evidence, as proving 
that the damage had not happened from the negligence or mif* 
condu£l of the defendants' (hip, which could alone warrant the 
award of damages to the plaintiff; but that it rather happened, 
from accident or mutual miftakc) contended that the arbitrator's 
opinion was evidently founded upon a miftake of the law, in fup- 
pofing that a lofs arifing from miftake or mutual inattention was 
to be divided between the parties. And he contended againft the 
authority of the cafe quoted, to the extent of the dcnSirine there 
laid down, as contrary to the repeated decifions of this Court 
upon the fubjeil of awards, which -were continually fet aGde on 
the ground of mifiake of the law by the arbitrator. And here 
be obferved the arbitrator had delivered the paper in queflion to 
the parties as containing bis reafons for making the award. 
Grose J. {h) The award is clearly wrong, confidering it Xm 

' (a) i Vif. Jan. 282. 
(^) Lord ElUnlorauib C. J. was abfentOD afpecial commiffion at 
at the OU Eailij. 

6 be 
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bejoanded upon the reifons flated by the arbitrator in the paper 1802. 
delivered with it (which altogether muft be taken as one inftru- t"^ 
nient}^ for it appears from thence that he proceeded upon a miainfi 
ground which cannot be fupported in our law^ And he has done Blitob, 
wrong, according to his own principles and view of the fubjeA; 
for it is evident that he meant to determine according to lawy 
aad he has miftaken it; therefore the award is not fuch as he 
ia tended it to be. 

Lawrbnce J. It is not neccflary that the arbitrator's rea- 
Ions for making his award Ihould appear upon the face of it, ia 
order co enable the Court to examine them. Here there is no 
doubt what the arbitrator's reafons were, be having bimfelf de- 
livered them in writing to the parties, as the grounds of his de* 
cifion, from whence it clearly appears that he has miftaken the 
law upon which he meant to proceed. Befides which he feems 
CO have confidered that there were crofs a£)ions between thefe 
parties referred to him, (which was not the cafe), and to have 
decided accordingly; and on that ground alfo the award would 
be bad* With refped to the cafe cited, it appears but a fliorc 
note; and without knowing more of the circumftances of it 
than are there fiated, I cannot form any judgment upon the op> 
nion faid to have been delivered, whether it apply to this tafe or 
not. 

Lfi Blakc J* The paper in queftion was delivered, together 
with the award, by the abitrator, as containing bis reafons for 
coming to the concluflon, which he did ; we muft therefore take 
ibem to be fuch, as much as if they were inferted in the award 
itfelf: and this could only have been done for the purpofe of 
enabling any party who was diiTitisfied with the award, to 'take 
the opinion of the Court upon the validity of thofe reafons. We 
then are of opinion that the reafons afligned are bad, and there- 
fore that the award cannot be fupported. 

Rule abfolute. 


Smithet 
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^ Friitmf, SmxTHEY 0^a/q^ EoMONSOIf* 

Nov. latb. 

In an tAioti ^HE plaintifT, as afSgnee of (he Lord Chancellor, brought ait 
by ihe af* ^ g^ adion of debt on bond againll the defendant to recover 

bund^ ?vc^ *^^ penalty of 2od/. : and the declaration ftaced, that whereas the 
to the Lord defendant, on the 25th of February 17949 had caufed a petition 
Chancellor tp be prefented to the Lord Chancellor, prajing that a commtf- 
SonUi* «t ^*°" of bankrupt might be iffued againft 9f^. ffM, of Ac. dealer 
ditor of a ^^^ chapmati ; and thereupon the defendant, by his eeitaiti writ- 
baDJcropt un* Ing obligatory made and given according to the ftatute (0), undef 
der the f^t. i^\^ f^^l, acknowledged himfeif to be bound unto the fkid Lord 
j: a^^^and ^* Chancellor in 200/. to be paid to him or his affign^, &c. when 
which was af« requefted ; with a condition that if the defendant (hould prove as 
iigncd by the well before the major part of the Commiffioners to be appointed 
cdlo CO a°* ''^ * commiffion of bankrupt againft the faid Jf^Mt as upon t 
creditor of <f >aI ^^ law, in cafe the ifiuii)g forth of the faid cbmmiiBon fiiould 
the bankrupt, be coniefled and tried, that the faid ^M was juftly and truly 

on the ground indebted to the defendant in looil or upwards, and wu become 
of the com- ., .... ••/.« • 

miffion hsLVm bankrupt within the true mtent and meaning of the ftatutes, &c. ; 

iDg been fued and if the defendant fhould caufe the faid commiffion to be exe« 

out fraadu- ^uted according to the direfiions of the ftatute (5 do. 1. c. 30,), 

wherein the ^^^" ^^^ ^^'^ writing obligatory to be void. Tbe^ plaintiff theii 

defendant by averred, that afterwards, on the 6tb of March 1^94, a commit* 

his plea fet f,on of bankruptcy iffued againft WM^ but that the defendaiit 

Lord Chan- ^^^ ^^^ prove, &c. (negativing the performance of every part of 

cellor*s order 

for the afllgnment, whereby it appeared that he had previoofly ordered a urtainfim 
received by the defendant of the bankrupt to be refunded, ztid/urihir oniertJ the bond 
to be afljgned to the plaintiff^* and the coib of the petition 10 be paid by the defendant $ 
and then the plea aVerred fajwunt before the faing out of the plaintiff's writ of the par* 
ticular fum mentioned and the coAsy in fatiifaQUn of the damages foftained by the 
bankrupt's eftate; and that neither the plaintitfnor the bankrupt's eftate had folbined 
any other damage ultra the fums Co paid to the platntifF: held fuch plea to be no aaftver 
to the aAiooj jor by fuch order of the Lord Chancellor moft be underftood, that the 
whole penalty of the bond was afligned to the platntifF at creditor and aflignee of the 
eftate under a fecond commiffion, (and therefore a party grieved by the firft fraadu* 
lent commiflion} by way of facisfa£lion in damages for the injury fuftained. Bat it was 
alfo confidered to be competent to the Lord Chancellor to review bis former order^ 
even after judgment for the plaintiff for the whole penalty, Aid to dire^ the whole or 
any part of fuch penalty to be applied accorJintly. It feems that fuch a bond is not 
within the ftat. 8 & 9 /#^. 3. r. 1 1. /. 8. by which a jury is to affefs damages ; becaufe 
by the ftat. 5 G. 2. the damages are to be afcertained by the Lord Chancellor ; aU 
though he may aflill his confcieoce by diredling an inquiry before a Matter or an lilue 

at law* 

(fl) Vide pod. 27. . 

the 
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the condition), by means whereof the faid writing obligatory be- iSoa. 
came forfeited to the Lord Chancellor. And that no part of the ^ *"*"* 
money therein fpecified being paid, the Lord Chancellor after- agaimfi 
wards, on the 17th of July 1800, upon the petition of the plain* kpMOiiaofr* 
tiff (being a creditor of fVM^ and one oftbi affignas of the eftate 
and effcAs of the faid tVibb^ a bankrupt, and tbi pgrfm An tlmt 
kihiJfgrUvid)^ by an indorfement on the faid writing obligatory, 
made under his hand and feal, affigned the fame to the plaintiff, 
according to the form of the ftaitute, &c. : by means whereof 
and by force oi the ftatute, &c» an action had accrued to the 
plaintiff, as aifignee of the Lord Chancellor, to demand, &c. 

The defendant by his plea craved oyer of the writing obligatory 
and condition, and of the affignment, w|)ich latter was in fub- 
ftance as follows : whereas by my order dated 14th of yum 1800^ 
made upon the petition of JV. Smitbiy (the plarntiflP) on^ of the 
alEgiices of the eftate of fF. fFebb^ a bankrupt, 1 ordered that 
the commiilion ifllied againft ff^tbb fliould be luperfeded, and the 
bond in queftion (hould be affigned to the plaintiff in order that 
the fame might be put in fuit againft the defendant, /<?r tbi pmr-- 
foji rf recoviring from bim tbi damages and eofts fujiaihid by tbi 
ajiate of Wibh^ in confequince of tbe Jaid cemmijjion baving been 
futd out^ and the Jaid plain uff's application to fuperftde tbe famiy I 
A. Lord jL. Lord High Chancellor, &c. do therefore q/Jign^ Sec* 
uoto the plaintiff, as affignee as aforefaid, his executors, &c. tbe 
bond in quefiion, and all benefit and advantage tbereif and all 
wionies tbereby fecured and now due^ or ubicb may bereafter become 
due andpayabli by virtue thereof (Signed and fealed by the Lord 
Chancellor, and dated 17th ^uly x8oo). And then tbe defend* 
ant pleaded a£lio non, &c. becaufe admitting that fuch commlf^ 
fion of bankruptcy iffued againft Webb^ yet that by the faid order 
of the Lord Chancellor in the faid affignment mentioned (which 
faid order was made upon hearing the petition of the plaintiff), 
after reciting, that whereas the plaintiff, one of the affignees of 
Wibbj the bankrupt, and alfo a creditor of his, did, on the 15th 
of May laft, petition the Lord Chancellor, (hewing that on the 
6th of March 1794, the defendant fued out a commiffion of bank* 
ruptcy againft Wiebb'^ wherein he was petitioning creditor, and 
which never had been profecuted (being the commiilion in the 
condition of the bond mentioned) ; that inftead of profccuting 
the fame, the defendant had made ufe thereof, and did thereby 
a>btain firom Wibh^ nitst iffuing fuch commiffion, x$/. 131* 4^« 

Vol, in. C which 
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1802. which be had ftated as his cods and expences of fuing out fuch 

g commiflion. That in Augufl 1796 another commiffion was if- 

againft '"^ againft Wehb^ wherein the petitioner (the plaintiff) was 

Edmonson, chofen aiBgnee, on an aA pf bankruptcy committed prior to the 

faid 6th of March 1794, the faid petitioner (the plaintiff) was 
advifed to have the firft commif&on fuperfcded ; the Lord Qban* 
cellor ordered that the faid 19/. 131. 4^ being the coft paid by 
Webb to the defendant, for fuing out (uch commiflion, Jhould h§ 
paid by tbi difendant to the faid pititioner (the plaintiff), tod alfo 
that the diftndant Jhould pay t$ tbi plaintiff', all and tmry the ceft^ 
of and occafioned by the feveral matters afore/aid^ with the eofis of 
-* that application to him^ the faid Lord Chancellor^ fuch coftsto be 
taxed, &c. The defendant then further pleaded, that after the 
making of the faid order, and of the faid affignment, &c« and 
before the fuing forth of the plaintiff* s writ ^ viz. on ^^xh of Juty 
1800, all and every the faid cofts by the faid order dire&ed to bt 
iaxed^ were duly taxedy at the fuht of 2^1. 6/. loi., and that, tbi 
defendant then and there paid the fame to the plaintiffs together with 
the aforefaid 19/. 1 31. 4^ , in the faid order mentioned and direded 
to be paid, &c. for (he cofts of fuing out the (iicft) commiffion^ 
&c. according to the tenor and effci!^ of the faid order, infatio" 
faSfion for the damages and cojis fuftained by the eflate of Webby in 
confequenee of the faid lafl mentioned commiffion having been fued out ^ 
and the plaintiff s application aforefaid to fuperfede the fame: which 
faid feveral fums of Til. 6s. lod, and 19/. 13J. 4^/. the plaintiff 
accordingly accepted and received from the defendant. And then 
the defendant averred that the plaintiff had not, nor had the eflate 
of Webb ^ fuftained any damages or cofls wbatfoevtr^ in confequenee 
of the laft-mentioned commiffion having been fued out, or the 
plaintiff^s application to fuperfede the fame, other than the two 
feveral fums before- mentioned, and which had been fo paid and 
received, &c. 

The replication fet forih the order of the Lord Chancellor, re- 
citing the plaintiff's petition more at length than it was Itated in 
the plea ; whereby it appeared to have been ftated to the Lord 
Chancellor that the defendant, inHead of profecuting the com* 
miflion he had fued out againft Webb^ had' made ufe of the fame, 
and had obtained from Webb^ after the iffuing of the faid commif- 
fion, divers fums of money, whereby he had privately received 
more in the pound than tbi other inditors^ viz. ^ol.^ 30/., and 1 0/.9 as 
II well 
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well as 19/. 135. 4^. (before-mentioned), making altogether i8ox. 
109/. 13/. 4^. ^That in Anguft 1796 another commiffion itfued """"^ 
againft /sPVi^, wherein the plaintiff was chofen aflignee, on an againfi 
a£l of bankruptcy committed prior to the 6th of March 1794; EpI'okSon^ 
and that in Diomber 17^ the defendant petitioned that the laft- 
tnentioned commiffion might be fuperfcded with cofts, fl;dting 
that there was no petitioning creditor's debt; in confequence of 
uhich an iflue was direfied to try that queftion, &c. which was 
found againft the defendant, and his original petition ordered to 
be difmifled with cofts, &c.': and ftating further, that the peti- 
tioner was advifcd that it was neceffary and material that the firft 
commrflion (bould be (uperfeded, and the moniy rgceivid by thi di^ 
fendant sf tbi bankrupt^ refunded for the benefit of the creditor s^ and 1 

that the bond given on that cocafton ought to be afftgned the fame be* 
ing forfeited \ and therefore praying that the co:nmiiIion of bank- 
rupt iflued by the defendant might be fupcrfeded, and all the pro- 
ceedings under it depofited with the fecrctary of bankrupts ; that 
the bond given to the Lord Chancellor, (hould be affigned either 
to the plaintiff) IV. D, (the other aflignee), &c. or to the bank- 
rupt ; and that the defendant fhould be examined before the com- 
miiHoners under the laft commiffion, who might inquire what 
fums of money, goods, or fecurities, &c. the defendant had re- 
ceived of the bankrupt Gnce the iffuing Qf the firft commiftioii, 
and that all which they (hould find to have been fo received might 
be paid by the defendant to fuch per.ons as the commiflioners 
ihould appoint for the purpofcs of the ftatute, &c« and that the 
defendant might pay to the plaintiff the cofts of the application'. 
Whereupon the Lord Chancellor had ordered the iirft commif- 
fion to be fuperfeded, and the proceedings under it depofited, &c.' 
and the 19/. 131. 4^., the cofts of fuch firft commifTion, paid by 
the bankrupt to the defendant for the fame, to be repaid by the 
defendant to the plaintiff, and that the bond entered into by tbe 
defendant to the Lord Chancellor fliould be afligned to the plain- 
tiff', and the d^cndant pay to the plaintiff all the cofts of and 
occafioned by the feveral matters aforefaid,. with the cofts of the 
application, &c. To this there was a general demurrer ami 
joinder. 

Lowes J(\n fupport of the demurrer (after obfervirig that the re- 
plication was defedive in not traverfmg any matter in the plea), 
proceeded to fupport the plea, the validity of which was the prio* 
•ifal q[Ueftion. This is not a cafe within the ftat. 5 Geo* a. r. 36. 

C a / a^* 
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i8o2. y^23-(a); for the remedy ^iven by that claufe is confined, 

' ^"* as far as refpe£is quefiion, to cafes where the commiflion 

^zaiufi iTues either fraudulently (i. e* as againft creditors), or malt'- 

Ebmomson. cintjfy (i. e. as againft the bankrupt bimfelf); in either of 

which cafes the Lord Chancellor may, upon petition of the 
fatty griiVid^ examine into the fame, and order J'athfa&tm to be 
made to him for the damagn by him fuflained\ and for the better 
recovering tbirnfi^u e. of the adual damages fuflalned by the party 
grieved)^ the Lord Chancellor may, if there be occafion, af&gn 
the bond, before dire^ied to be entered into by the petitioning 
creditor upon the fuing out of the commiflSon, to the party fo 
petitioning, who may fue upon the fame in his own name. If 
therefore it appear upon the record, that the party fuing is not m 
party grieved, or, what is the fame thing, if he had been ag« 
grieved, yet that he has received compenfation for his damage, 
this adion on the bond cannot be fuftained. Now here it does 
BOt appear by the Lord Chancellor's order that any money had 
been improperly received by the defendant of the bankrupt. The 
fjkGt is indeed ftated in the petition recited in the order, but it is 
not alleged to be true in the order itfelf. But taking the fad to 
be fo, tbe only damage which could be fuftained by the creditors 
at large was the exad amount of the money fo improperly with* 
drawn from the bankrupt's cftate, for which there were two re« 

(tf) By that claofe it it ens6ted, '' for preventing the uking oot 
" commiffioDt of bankroptt maliehujljt that no commiffion of bankrupt 
" fiiall be awarded and i^Tued oat againU any perfon whac(bever upon the 
" petition of one or more creditors unless (the debt be of a certain amount 
<' therein fpecified}* and the creditor or creditors petitioning for fuch 
" cominiffion (hall, before the fame ikall be granted, make an affidavit* 
** (or affifmatton in writing) before one of the Maftert in Chancery of 
*' tbe truU) of fuch their refpeAive debt and debts ; likewife give band 
<' to the Lord Chancellor, &c. in the penalty of 20o/« to be conditioned 
'■* for proving their debts, &c. in cafe the due iflutng forth of the fane 
«< {hall be cooteftedj,&c. and alfo for proving tbe party a bankrupt, &c. 
<' And if fttch debt or debts ihall not be really due or owing, or if after 
'' fuch commiffion taken out, it cannot be proved that tbe party was a 
*' bankrupt, &c. but on the contrary it (hall appear that fuch commif. 
" fion was taken oat fraudulently or mclUhuJly^ that then the Lord 
^* Chancellor, &c. (hall and may, upon thepeiuion of l\kt forty er feurm 
^ ties grie*ued» examijoe into the fame, and order /atisfaSien to be made 
** to him, her, or them, for the damsiges by him, her, er them/j^mfi; 
" aad/0r the better recevetytbertefmrny^ in cale there be occaiion, affign 
'' fttch bond or bonds to the party or parties fo peticionkig, who maf 
<' fue for tbe fame in hifj her, or their name and names i any law* 
*' cuftom« or ttfage to the contrary nQtwithftandiog.** 

/ ' medies 
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vedies at law» without having refort to the affignmentof the bohd^ i.8oz« 
which was only intended to give a legal remedy againft the ^ 
party's efiate, where none was before, for fuch damages as the againjt 
Lord Chancellor has or may aOefs. But the affignees under the Edmqmsok* 
new commiffion might have maintained an adion for money had 
aod received to recover the fum (o received, or the defendant 
might have been proceeded againft on the 24th feiiiion of the pd, 
which provides tha^ the party fo receiving Oich fatisfadtion *< (hall 
forfeit and lofe as well his whole debt as the whole he (hall have 
taken or received, and (hall pay back the fame to fuch perfon as 
the commiiBoners ading under the new commifTion (hall ap- 
point, in truft for the bankrupt's creditors/* This then is not 
one of thofe cafes where it was necefTary to refort Co the Lord 
Chancellor in order to afTcfs the damages, and to recover which 
the bond was to be aiSgned, if necefTary ; becaufe here the 
damage was in its own nature certain, and the fame law has 
pointed out a fpecific mode of redrefs. But whatever doubt 
there might have been, whether this particular plaiutiiF, ftanding 
only in the general relation of a creditor to the bankrupt's eftate^ 
or an affignee under the new commiffion, be a party gritvfd with- 
in the claufe empowering the aflignment of the bond ; or what- 
ever doubt there might have been, if the fum directed to be re- 
funded by the Lord Chancellor had not been paid ; yet as the 
bond can only be afligned to recover the particular damages af- 
ftfied by the Lord Chancellor ; (though if he pleafe he may, in^ 
(lead thereof, affign the bond generally, which will be taken, ac^ 
cording to Smith v. Broombiod (a), and ex pane Gayttr (^), to 
be an affignme'nt of the whole penalty by way oi damage) ; and 
as it appears that his Lord(bip has in this cafe afTclTed ttie damage 
by ordering the money received to be refunded, and the cofts of 
the former proceeding to be paid; and as the whole of this has 
been already fatisfied ; the bond which was affigned in order to 
(ccure thofe payments is difcharged; and the Lord, Chancellor 
having once exercifed his judgment in afleding the damages is 
fundus officio, and cannot award any new fatisfadion ultia the 
damages fo before aQeiTed. And it is clear from the authorities 
cited that the jury cannotgive any other damage upon the bond but 
the fum a(refred by the Lord Chancellor. In Smith v. Broombiod^ 
no damages had been afTeiTed, which differs that cafe from the 
prdcnty and therefore the plaintiff could only recover the penalty^ 

(^y 7 Tmm Jtf, 3ao» {t) i Jti. ij^. 
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iSos. If then this cafe be fent to a jury to aflefs the damages, as it uitw 
-, *" mately muft, in cafe the Court over-rule the demurrer ; [the 

againfi Court appearing to diflent from this, he added] or if the Court, 
Edmonson, without the intervention of a writ of inquiry, give judgment, the 
' . amount of the damage afieiTed by the Lord Chancellor, the de- 
fendant will be obliged to pay the amount twice over. 

/S^tf^conti^, The obje^ of the replication was to (hew the 
Court the tru^ fiate of the cafe, the plea having garbled the 
petition which difclofes it. It appears then that the defendant, 
having colluded with the bankrupt to fue out a fraudulent com* 
miifion, received from the latter the expences of fuing it out, &c« 
The Lord Chancellor, upon a hearing of the matter, dire^led in 
the firft place that the money fo received fhould be refunded, and 
that the defendant fhould pay to theaflignee under the new com- 
miOion the cofls of fuing it out; and further as a fatisfadion to 
the creditors for the injury fuftained by the fuihgout the fraudu-^ 
lent commtffion by which they were to be defrauded or delayed 
of their juft demands, his Lordfhlp dire£led the bond to be affign- 
fd, in order to recover againft the defendant the whole penalty. 
And fuch intemion was exprefled a( the time of making the or* 
dcr.: for when it was prayed on behalf of the defendant that the 
matter might be referred to a mafter to afcertain the amount of 
the damage, his Lordihip refuted it, and faid that the affignee 
fhould have*the whole penalty [d). And it was decided in the 
cafes cited, ex parte Cajter, and Smith v. Broomhiodj that if the 
- bond be affigned generally, the affignee muft' recover the whole 
penalty ; as none but the Lord Chancellor can aflefs the damages. 
It is plain from the ftatement of the cafe, that the plaintiff as a 
creditor muft be a party grieved by the fuing out a fraudulent 
commiffion. Bc/ldes which, he is fo averred to be in the decla« 
raMon, and the defendant fliould have denied that facl, if it were 
otherwife. Then as to the neccffity of a writ of inquiry ta 
aflefs the damage, that was AtaitAhy Lawrence ], in the laft- 
mentioned cafe, who faid that fuch a bond was not within the 
fiatute of King fFilliam, But at any rate that would be no 
caufe of demurrer, being a fubfequent proceeding. 

Lawes^ in reply, faid that no other motive could be attributed 
to the Lord Chancellor for afligniog the bond than what was ex- 

(4) It was objedled e contra that this was goiDg oat of the order as 
Hatca on the record : but it was anfwered that it might be referred to 
as a note of a judicial opiaioaof the Lord (^hfaceilor in ^ cfie pending 
l^erore him* 

preflcd 
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prefled on the face of the order: and the only reafon apparent i2o2* 
there is that which is alfo to be found in the ftatute, namely, to « 
furnifh the affignee with a legal remedy to recover the damage againfi 
aflefled by bis Lordfhip; and that has been already paid. Ad- Edmonson. 
mitting therefore that the plaintiff was once a party grieved, he 
has already received his recompence. 

Lord Ellenbjrough Ch. J. This is an a£lion to recover 
the penalty of a bond which the Lord Chancellor is empowered 
by the ftar. 5 Geo. 2. c. 30. / 23. to take on the iifuing of any 
commilEon of bankrupt from the creditor petitioning for the fame, 
conditioned for proving his debt, and alfo for proving the party a 
bankrupt at the time of taking out fuch commiilion, and further 
to proceed as is therein after-mentioned : and then the ftatute 
direds that if fuch debt (that is, the petitioning creditor's debt), 
ihall not be due, or if it cannot be proved that the party were a 
bankrupt at the time, but on the contrary it (hall appear that the 
commiffioii was taken out fraudulently or malicioufiy ; then the 
Lord Chancellor may upon petition of the party grieved, examine 
into the fame and order fatisf^flion to be made to him, &c. for 
the damages by him fuftained ; and for the better recovery there- 
of, in cafe there be occafion, affign fuch bond to the party peti- 
tioning, &c. It appears then in the firft place that if there be 
a default made in any one of the matters, which, by the condt* 
tion of the bond is made neceffary to be fatisiied, the bond is for- 
feited. The ftatute fays, if it apptar that fuch commiffion were 
taken omx frauduhntly or malicioufiy :. Now to whom is it to ap- 
pear, but to the Lord Chanallor^ or keeper, &c. ? That iS) to the ' 
perfon who, upon petition of the party grieved^ is required to ex- 
omm into the fame. If it .appear to his confcience and fatis- 
fadion that the party grieved has fuftained damage, he is, for 
the better recovery thtrtof^ to aflign the bond to the party grieved. 
It is objeded here that the plaintiff is not a party grieved i but 
he appears to be a creditor of the bankrupt; and every creditor 
nay be faid to be a party grieved by the fuing out of a fraudu- 
lent commiiSon, which may intercept or delay the juft diftribu- 
tion of the bankrupt's eftate; and more particularly as this 
plaintiflF appears to be appointed affignee under the fubfequent . 
commifS6n. No doubt, therefore, he is a party grieved, and as 
fuch a proper perfon to whom the bond might be affigned* It is 
equally clear that the Lord Chancellor may proprio vigore afcer- 
Ujn the amount of the damages fuftained by the party grieved 

C4 without 


i4 CASES IN MICHAELMAS TERM 

1 80s. withbot iny fuit tnftituted for that purpofe, or the intervtnttoa 

^ """'" of a \tLty. Aad for the recovery thereof he it authorifed to 

againft ^^%^ ^^^ \iOtA of the petitioning creditor : the reafon of which 

EDiiOMsoy* was» that the ord^r of the Lord Chancellor upon the party to pay 

the damage fo afcertained would only attach upon his perfon and 
not upon his eftate ; and therefore in cafe of hit contumacy \t 
was thought expedient to have effeflual meant of enforcing fuch 
order, by giving a remedy at Uw which would bind his property. 
Then it it objeAed that (he Lord Chancellor having had one ex* 
amination of the matter, and having ordered certain fums to fa^ 
refunded to the bankrupt's cHate, and cofts to be paid, muft be 
taken to have affigned the bond, in order to enforce the payment 
of thofe fums, and that he has precluded himfirlf from re-invefti« 
gating the qucftion, and ordering any further fum to be paid by 
way of damage to the party grieved, out of the penalty of the 
bond. But it does not appear to me that fuch is the meaning of 
the a6t, or thai the Lord Chancellor has precluded himfelf from 
' reviewing bis own order made 'upon the former examination. 
But that if be find that the party grieved has been damnified, it 
IS competent to him to affign the bond, and he may, upon a fur- 
ther examination afcertain whether the damage fuftained amount 
to the whole or what part of the penalty ; and the only purpoTe 
of fuch aiEgnment is to give the party grieved a legal lien for his 
damages on the obligor's eftate. There are no reftridive words 
in the ftatute confining the amount of the damages to be reco- 
vered on the bond to fuch fpecific fum as the Lord Chancellor 
ihall have previoufly afcertained. But, as is fald in Smith r. 
JBrfiombiad (e), he may either in the firft inftance affign the bond^ 
or he may dire6l an inquiry before* the matter to afcertain the 
amount of the damage fuftained, or an ifToe at law upon a quan- 
tum damnificattis to be tried ; or he may order the whole or any 
part of the penalty to be paid. Neither is he bound by the origi- 
nal afleflionent of the damages ; but if he afterwards fee that 
damages to the whole extent of the penalty have been fuftained, 
be may order the whole, inftead of a part, to be paid. Then as 
to the ftatute 8 & 9 ^ 3. (c. 11./ 8.) I do not think this is a 
bond within it, for it is admitted that the Lord Chancellor may 
kimfelf aflefs the damages, which it is the province of the jurjr 
to do in cales ondcr that fhtute ; which is in itfelf an anfwer to 

(») 7 Tim Xif. 304* 
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the argument. Indeed the power of aflcffing the damages is, by i902* 
that ftacute, fpecificially given to the Lord Chancellor. If the 51^1^ hit 
bond be forfeited, he may aflefs the damages to the extent of the aimnfi 
whole or any part of the penalty^ and is not confined to the terms Edmonsoi^ 
of his original order. All then that the obligor can do at law* 
who is filed by the affignee of the bond, is cither to deny by his 
plea that he exi;cuted the bond, or that it was ai&gned, or to 
plead performance of the condition, or payment of the whole fum 
direfied by the Lord Chancellor. But if the condition be broken^ 
the alignment of the bond will enable the plaintiff to recover 
judgment, which will remain as a fecurity for the damages af- 
fcfled or to be aflefled by the Lord Chancellor: and as he baa' 
afigned the bond generally in this inftance without any abridg- 
isent of the amount of the damage fufl^ined, we muft take it 
chat he has ordered the whole penalty to be recovered at iawi 
whatever fubfequent dire&ions he may think proper to give. 

G&osB J. The cafe of Smith v« Broombtad is a dired anfwer 
to the arguments urged on behalf of the defendant, and this cafe * 
is an attempt to revife that authority. But I perfedly agree to 
the conflrudion of the ad there given, and to what was fiid by 
my Brother Lawrtna^ that this is not a bond within the (tatute of 
ILiufi, fyHliam. The Lord Chancellor alfo put the fame con* 
firufiion on the z6t ofdo. 2. in this very cafci and evidently 
thought, by what be faid at the time of making the order, that 
the whole penalty was recoverable at law by the plaintiflF, the 
affignee. 

Lawrence J. When the cafe of Smith v. BroomheaJ was 
before the Court, I faid that it was not a cafe within the ftatute 
of King ^iiliamf becaufe the, damages were to be afcertained by 
ifae Lord Chancellor exclufively i whether he thought proper to 
afcertain them himfelf, or referred the inquiry to a matter under 
bis own diredions, or to a jury, fubjed afterwards to bis control ; 
tnd that the damages were not to be afcertained by a jury under 
the authority of a court of common law. And indeed the argu« 
Bieot of the defendant's counfel has proceeded upon this afTump* 
tioB ; for it is not now contended that we are to aflefs the 
4amages with the al&ftance of a jury, but it is faid that the Lord , 
Chancellor has already afcertained them, and that he meant by 
bis order to fay that the aifignrntnt of the bond was only to en* 
force payment of the cofis of the petition, and of the iq/. 135. ^^ 
ygkkh bad bcm f^id by the bankrupt ta the defendant. Thea 

we 
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1802. are wc fo to underftand the order ? I think not. For the pcti- 

SuiTHET *'^"' bcfidcs praying that the fcTcral fums qf money received by 

againft ^^ defendant from the bankrupt's eftarc (hould be refunded, and 

Edmoksok. the commifEon be fuperfeded, and the cofts of the application be 

paid by the defendant, Aibmtts further that the bond in queftion 
fhould be affigned/M/yam/ being frrfiitti. And the Lord Chan- 
cellor, by his^rder founded thereon, dire&s the commiffion to 
be fuperfeded, and the 19/. 13^. 4 J. to be paid, and Aocs furtbir 
^iir that the bond be aligned to the plaintiff, and the defendant 
to pay the cods of the application. What ufe is hereafter to be 
made of the judgment of this Court in the Court of Chkncery 
it is not now neceflary to canfider ; but it could not be meant to 
fecure the payment of the cofts of the application in that Court. 
If then the condition of the bond be not performed, the bond is 
forfeited ; and if fo, the plea is no anfwer to the breach. What 
the confequence of the judgment here is to be is for the Lord 
Chancellor, and not for us, to confider ; for I agree with my 
Lord, that the Lord Chancellor will not be tied up by his former 
order from confidering whether the whole or what part of the 
penalty (hall be paid to the creditors. 

Lb Bi«anc J. The objcdlon made is, that the plaintiff* on 
thefe pleadings appears to have been aggrieved, if at all, only 
to a certain extent, and that he has ^been already indemnified up 
to that extent ; and therefore that he is not entitled to recover 
any further compenfatioo on the bond. That brings the ques- 
tion to the conftrudion of the Lord Chancellor's order ; whether 

' the argument be founded in fad, which aflumes that the plaintiff 
was only damnified to the extent of the money adually paid out 
of the bankrupt's efiate, and that the Lord Chancellor had afcer- 
tained the damages to that extent only, and had affigned the bond 
merely for the recovery of thofe damages and the cofls of the 
application \ But it is impoflible to underftand the language of 
the order in that fenfe. Nor is the afBgnment of the bond fb 
confined in its objeS by the ftatute. For it exprefsly dtreds the 
bond to be taken in a limitid fum, which might be lefs than the 
money fraudulently received : and the Lord Chancellor may 
affign it to the party grieved in fatisfadion of the damagis by him 
fuftained, which indudis fooiething beyond the adaul lofs of 
money. It is, however, contended to be a bond of indemnity } 
and it is fo to a certain extent \ but it is to indemnify the party 

. grieved for fuch damages as the Lord Chancellor ihall afcertain^ 

not 
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not fuch IS are to be arcertained by a jury. But if bis Lord(hip i9od« 
had meant that the bond was to be aiSgned only to fecure the ^ '"^,- 
payment of the money received and the cofts taxed, be would againA 
have faid fo in terms j but that is not the language of the order. Edmoksok. 
The perfon damnified may be either the bankrupt or a creditor^ 
as the commifli9n is malicious or fraudulent, it appears that 
the Lord Chancellor thought this a fraudulent commiffion taken 
out with the connivance of the bankrupt^ and therefore that the 
creditors were t^e parties grieved, and not the bankrupt. It is 
clear that a creditor may be injured by a fraudulent commiffion 
far beyond the mere cofts of fuing it out : and fo it appeared to 
the Lord Chancellor in this cafe ; and therefore he ordered the 
bond to be affigned for tbofe damagis^ and not for the particular 
fum which had been paid out of the bankrupt's eftate, which he 
badrbefides dire&ed to be repaid, together with the cofist, by the 
defendant. It is not neceflary now to fay whether fuch a bond 
fall within the fiat. 8 & 9 ^. 3.9 though, as it appears to me, it 
does not. For though it may be a bend of indemnity to a cer« 
tain extent, yet it is to indemnify againft fuch damages as the 
Lord Chancellor (hall afccrtain, and not fuch as (hall be found 
by a jury. If the Lord Chancellor only intended that' the 
bond (hould be affigned for the recovery of the fpecific fum of 
19/. 131. 4/. and the cofts of the petition, it was open to the de« 
fendant, on the payment of thofe fums, to have applied to his 
Lord(hip, who would have ordered a ftay of proceedings. On 
the face of the order, as it now ftands, we muft take it that by 
the affignment of the bond generally the; whole penalty w^s in- 
tended to be. recovered. 

Judgment for the plaintiff. 
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I 

i8cs. 

^oiwriay. Elwes againjl MaW. 

f Ikul"^ '" T^^ declaration fiatcd that the plaintiff wm feiKcd in fee of a 
w^o*^crc6Ud certain mcffuage, with thcout-houfes, &c. and certain land, 

at hia own ex- &c. in the parifli of Bighy^ in the county of Lincoln^ which pre- 
pence and for mifes were in the tenure and occupation of the dtfendant as ie<- 
ce^^ytvd' °*"* thereof to the plaintiff, at a certain yearly rent, the rererfion 
convenient belonging to the plaintiff; anTI that the defendant wrongfully, 
occupation of &c. intending to injure the plaintiff in his hereditary eftate in the 
beaft ™*^ prcmifes, whilft the defendant was poftffed thereof, wrongfully 
carpenter's* *°^ injurioufly, and without the licence and againft the will of 
ihop. fuel- the plaintiff, pulled down divers buildings, parcel of the fard pre* 
koofe. cart- mifej^ ;„ bis, the defendant's, tenure and occupation, viz. a bee^ 
houfel asd ^'l/^* ^ carpinUrsJhop^ a waggon -hoitji^ afwl houfi an* a figi^n^ 
fold.yard hpufi^ and a brick wall^ inclofing the fold* yard, and took and 
b*ld'*^^'^^ carried away the material, which were the property of the plain- 
were of^brick ^'^» ^^ landlord, and converted them to his, the defendant's own 
and mortar, ufe i by reafon whereof the reverfionary eftate of the plaintiff in 
andtiJcd.and jbg premifcs was greatly injured, &c. The defendant pleads 
cround, can- ^^^ general iffue. And at the trial at the laft Lincoln affiles a ver* 
not remove did was found for the plaintiff, with 60/. damages, fubjeft to the 
^ ^*h V opinion of the Court on the following cafe : 
ioff^'^isterm "^^^ defendant occupied a farm, confifting of 1 mcffuage, 
and though cottages, barn, fhbles, outhoufes, and lands, at Bigbf^ in the 
lie thereby county of Lincoln j under a leafe from the plaintiff for 21 years, 

left the pre- commencing on the 12th day of May 1770; which leafe ton- 
mfesinthe . ^ ' -^ . . j i- 

fame date as ^^ed a covenant on the part of the tenant to keep and deliver op 

when he in repair the faid mijfuage^ barn^Jlablet^ and outboufa^ and other 

entered. buildings belonging to the hid demi/ed premifos. About 15 years 

^or\6^be a ^^^^^re the expiration of the leafe the defendant ercAed upon the 
diHioaioo be- f^id farm at his own expence a fubfianrial biaji-boufe^ a carpomo^t 
tween annex- ji^p^ ^ fud-houfi^ a cart-boufe^ and pump^boufiy and fold»yard« 
f eeh'w ol'* The buildings were of brick and mortar, and tiled, and the 
that nature foundation of them were about one foot and a half deep in the 

for the pur- 

pofea of trade* and thole made for the parpofes of agricultart and better enjoying the 

immediate profits of the land, in favour of the tenant's right co remove the former ; 

that if, where the fuperincarobent building is ereded as a mere acceffary to a peribnal 

chattel, as an engine : but where it is accefiary to the realty, it can in no tafehe re* 

jDOved. 

ground* 
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ground. Tbe carpenter^t fliop was clofed in, and the other i8ca. 
baildingt were open to the front, and fupported by brick pitlart* o""^ 
The fold yard wall was of brick and mortar, and its foundation ^ ^m^ 
was in tbe ground. The defendant, previous to the expiration Maw. 
of his Icafe, pulled down the eredions, dug up tbe foundations, 
and carried away the materials, leaving the premifes in the fame • 
fiate as when he entered upon them, Thefe ere£lions win necif- 
Jary atid cotiVinient for tbe occupation of tbefarm^ which could not 
be well managed without them. The queftion for the opinion 
of the Court was, Whether the defendant had a right to take 
away thefe erediions. If he had, then a verdi£l to be entered for 
the defendant : if not, the vtrdi£t for the plaintiff to ftand. 

This cafe was firft argued in Eaftcr term laft.by Toriington 
for the plaintiff*, and C/arh for the defendant i and again in this 
term by Faughan, Serjt. for the plaintiff, and Balguy for the de« 
fendant. 

For the plaiotjfFit was argued that the removing the buildings 
in quefiion was waile at common law, and that this cafe did not 
fall within any of the exceptions, which had been introduced 
folily fir tbi benefit of trade in relaxation of the old rule* That 
rule was, that whatever was once annexed to the freehold could 
never be fevered a?ain without the confent of the owner of the 
inheritance. Accordingly, glafs windows, wainfcot, benches, 
doors, furnaces, &c. though annexed by tenant for years for his 
own accommodation, could not be removed by him again. C#. 
jLiV. 53. a. The principle on which this was founded was the 
injury which would thereby arife to the inheritance from dif« 
figuring the walls of the man (ion ; tBough fome of thefe things 
wese in tlieir nature perfonal chattels^ fupplying the place of mere 
moveable utenfils and furniture. But it never was queflioned 
but that buildings let into the foil became part of the freehold 
from the very nature of the thing. This was decided fo long 
ago as Hil. 17 Ed. 2. 518. in a writ of wafte againft a lefTee, 
who bad built a houfe and pulled it down during his term. And 
C#. Ut^ 53. a. which is to the fame purpofe, goes further and 
fays, that even the building of fuch new houfe by tbe tenant is 
wafte ; but that is denied in Lord Darey v. Afkwltb {a) \ though 
that alfo agrees that the letting down of fuch new houfe built by 

{fy-tUf. 134. 

the 
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i86t. the tenant himfelf would be wade. So taking down a done 
^— vfg\]^ or a partition between two chambers, is wafte. lo Hen. 7* 
mgmim/i ^* P^* 3* ^' ^^* ^^^ indeed appear by that book, whether tbofe 
Maw. eredions bad been before made by the tenant himfelf: but they 
were fo taken to be by Meadi J. in Coohv. Humphrey {a). All 
this is confirmed by Lord Coki at the end of Hirlakendm^^ cafe 
(^), where it is faid to have beei> adjudged in C. B* that glafs 
fattened to the windows, or wainfcot to the houfe, by the leflee, 
cannot be removed by him : and that it makes no dilFerence in 
law whether the fattening of the latter be by great or little nails, 
fcrews, or irons put through the potts or walls (as had been then 
of late invented), or in whatever other manner it was fattened to 
the potts or walls of the houfe. In all thefe cafes the rule as be- 
tvireen landlord and tenant feems to have been followed that be- 
tween heir and executor, founded upon the reafon firtt mentioned: 
and no innovation upon the firidi rule feems ever to have been 
admitted, except in the cafe before Lord C. B. Comjns (c), at 
Nifi Prius, of the cyder mill, which he held fliould go to the ex- 
ecutor, and not to the heir ; but upon what particular grounds 
does not appear : and the cafe of Culling v. Tufnal {d)^ before 
Lord Ch« J. ^reby^ at Htnford^ in 1694, where a barn ereded 
by a tenant upon pattins and blocks of timber, lying on^ but not 
let /ff/tf, the ground was holden to be removable by the tenant : 
but even there he relied on the cuftom oftbi country in favour of 
the tenant, with reference to which it might be prefumed that be 
and his landlord had contra£led« The only eftabliflied excep- 
tion (which the plaintiff's counfel admitted was as old as the rule 
itfelf), is in favour of trade, with refped to articles annexed to 
the freehold for the purpofe of carrying on trade and manufac- 
tures. In 20 //#»• 7. fo. 13, pL 24. an heir brought trefpafs 
againtt executors for taking away a furnace fixed to the freehold 
with mortar, and the taking was holden tortious. But it was 
there faid *< that if a lefiee for years fet up fuch a furnace for his 
own advantage, or a dyer his vats and veflels to carry on his 
bufinefs (/}, during the term he may remove them : but if he 
fufFer them to be fixed to the land after the end of th^ term,, 
then they belong to the leilbr ; and fo of a. baker. Then loU 

{a) MooTf 177. (*) 4 ^^f' ^3> 4- 

(c) Cited in Lanvton v. LmvUn, 3 jitA, 13. i6» (d) Bull. M P. 34* 

{e) The words in the original arc <* pur occupier ion occopation.** 

tows. 
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lows, *^ Itls no wafte to remove fuch things within the term by 
^any/' But this is faid to have been againft the opinions before- 
mentioned, and to have been doubted in the 42 Ed. 3. (p. 6» 
pi. 19.) whether it were wafle or not. It is clear, therefore} from 
the whole of thepafTage, that the only generally admitted excep- 
tion was in favour of traders, which is (hewn by the examples of 
the dyer and baker affixing vefiels^irr eccupitrfin occupatiom: and 
that at leaft it was doubtful whether the fame privilege extended 
to others affixing to the freehold fimilar articles. And the ex- 
ception is thp more remarkable becaufe at that early period agri- 
culture muft have been of much greater importance to the ftate 
than trade. This diflin£tion was continued in later times. In 
Pm//s cafe {c)i M. 2 Ann. in an adiion on the cafe by a lefiee 
againft the iherifF of MiddUJtx^ who had taken in execution the 
vats, coppers, tables^ partitions, and pavement, &c. of an under 
leflce, afoap boiler, which be had put up as fixtures for the con- 
venience of his trade. Lord Ch. J. Holt held that daring the term 
the foap boiler might well remove the vats fet up in relation to 
trade, by the common law : but that there u as a difterence be- 
tween what he did to carry on his trade, and what be did to com- 
plete the boufe; as hearth^, and chimney pieces ; which he held 
not removable. The next cafe was Cavt v. Cave (i), in 1705, 
where the Lord Keeper held that not only wainfcot, but pictures 
and glafTes put up in the place of wainfcot, fhould go to the heir 
and not to the executor, to prevent the houfe being disfigured. 
Then followed Lowton v. Lawton {c) \ where it was decreed by 
Lord Hardwuke C. that a fire engine ere&ed for the benefit of a 
coall ery by the tenant for life (hould be confidered as perfonal 
eftate, and go to his executor, and not to the remainderrnani in 
favour of creditors. But there it was proved to be cuflomary to 
remove fuch an engine; that in building the fhed for its fecurity 
bolis wen Ufi for the ends of ihe timber to maie it mon commodi- 
ous for removal \ and that it was very capable of being removed. 
The evidence relied on by the other fide was that it could not be 
removed without tearing up the foil and deflroying the brick worL 
But Lord Harkwicke confidered the brick work there as a mere 
acajfary to the engipe, which in its own nature was a mere per- 
fonal moveable chattel. Otfe reafon, he faid, which weighed 
with him was^ that jt was a mixed cafe, between enjoying the 
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tSos* profits of the land and canning on affmiff trmii ; and confi* 
J^"^ deriog it in tbat lighi^ it came near the inftances of furnaces and 
^imiufi coppers in biew-boafes* That decifioo was in 1743* In ex 
Maw« parte ^yncf{d)^ in 1750, wtMre the principal queftion was, 
whether the uUnfiU of a brew-hoafe pafied hj a mortgage of the 
hrew*hottfe with the appwrtmumas $ it is faid that a tenant maf, 
during the term, talte away dnmmy pUca^ and even wainJcBti 
but the latter is obferved to be a rery ftrong cafe. The famo 
was before faid in Lmtrtm ▼. LmwUu^ with this difference, that it 
was there faid of waiofcot fixed §nly by fcnvn^ and of marhU 
chimney pieces. This opinion may have proceeded as it did in 
Bid V. R$b9W (^)f upon the confideration that matters of this 
fort were merely smammtal fumiturt^ and not neceffary to the 
enjoyment of the freehold. The ca& of Lord Dudlij t. Lord 
Ward\t)^ in 175O; was like that of Lawton v. Lawtm^ on the 
authority of which it was decided. There Lord Hariwieh re- 
cognized the general rule, with the fiogle exception as between 
landlord and tenant, that fixtures annexed by the latter y#r ihi 
fake ef irtf^ might be removed. There too the fire engine was 
confidered as the prinapaU and the building ere£)cd over to pre- 
ferve it, as the mere aetejfarj: and the coaili. ry itfcif as in part 
the carrying on of a treuU. In Lawton v. Salmon^ E. 21 Ge0. 3. 
S. R. (d)ffalt pans were holden to go to the heir and not to the 
executor : and though Lord Mansfield faid that the rule had been 
relaxed as between landlord and tenant, tenant for life and remain- 
dermaoy in rtfpe£l of things put up by the tenant in pofleffion ; 
ftill he confined the relaxation to things fo affixed for the hentfit 
rf tradi. And he there alluded to jhe cafe of the cyder-mrll 
(doubtingly) as (landing alone, and not printed at large. Then 
the cafe of Deem v. Allalley (/), fittings after Eafier^ 39 G^. 3. 
\ was a cafe were two llieds, called Dutcb barns^ which had been 

erefled by the tenant during his term were removed by him : and 
being fued on his covenant, by which he undertook to leave all 
buildings which then were or finuld be ireittd on the premifes 
during the term in repair. Lord Kenyon^ at Nifi Prius, held that 
buildings of that defcription were not included ; and laid that the 

(#) I Jtk. 477. (i) I P. ITms. 94. 

(r) JmhL 113. and Bull. N. P. 44. 

{d) Cited in a note to Fitnbtrbert v. Shanv, 1 H. Blae, t^g. He 
principal cafe taroed on a particular agreemMt. 
(#} 3 E/pin. Ni. Fri. Caf. Kl. 
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hw would inake*the moft favourable conftru£)ion for the tenaiTt 
vbere t)e had made neceiTary and ufcful ctc&'iom /or the benefit of 
his trade or manufaSluri. Of, what precife defcription the 
buildings there were does not appear ; poiSbly not afExed to the 
ground (a), at Uaft not fuch parts as were removed. If not, the 
cafe amounts to no more than that of Penton v. Robart (b\ where 
a varnijb boufe of wood which had been ereded on a bricft 
foundation by the tenant, /i^r the purpofe of carrying on bis trade^ 
was removed by hi(n. But it did not appear there that the 

foundation was removed, but only the fuperjirulture of wood% 
which had been brought by the tenant from another place^ where he 
had before carried on his bufioefs. Lord Kenyon indeed there 
laid flrefs on the inftances ef gardeners and nurferymen in the 
neighbourhood of the metropolis ereding green-houfes, &c; 
whiab be cohfidered that they would be at liberty to removes 
Whether that be done under particulai* agreements or not does 
Slot appear : but fuppofing the law would imply an exception ia 
favour of tenants of tbat defcription^ it would only be upon the 
ground of considering them as carrying on a fpec?es of trade ; 
the very nature of their occupation and of the letting being to 
enable them to difannex even trees from the land (^}. But 
none of the cafes have gone the length now contended for ; and 
the very grounds on which exceptions have been made from the 
general rule preclude the prefent cafe. Eredions of this fort are 
not in their nature temporary nor moveable, but are calculated 
fotely for the enjoyment of the land : the expence of erefling 
them is great, and their value is great on the fpot, btit of trifling 
confideration when removed : the injury of their removal there- 
fore is much greater to the landlord than the benefit of the 
materials when removed are to the tenant. If the exception 

,were extended to buildings erefied for the purpofes of agri« 
culture^ it would bje as extenfive as the rule itfelf, and would 
therefore deftfoy it. . The fole objeS of fuch ercftions is 
for the purpofe of enjoying the produce of the land i the land 
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(a) Videfoft. what account was given of this cafe in the arguments 
ef the defendant's coanfeL 

b) Ahte, 2 vol. %9/ 

[c) Lawrence], on the firft argament intimated,- that if ground were 
Ictexprefsly for Mur/ery gronnd^ it might be confid^red as implied in the 
terms of the contract that it was to be ufed for takiog up young trees 
9cc as is ufual in fach cafes. But he exprefied a wifh to be informed 
of the ufoal terms of the leafes under which foch gronnds were holden 
in the netghboarhood ef the metropolii. 

Vo&«III. D therefore 
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i8os« tficitfore is tbe priactpil, and the buildings the acujjirj U thi 

S^ UmL This diftiogotflies it efientially from buildings erc^ed for 

mfmM/i engines or machinery ufed in Irade^ where the perfmal cbaitil is 

JAaut* the principal. No other line than this can be drawn without 

overthrowing all the authorities. 

For the defendant it was contended that the old rule of law 
Imd been gradually relaxed between landlord and tenant, though 
not lb mlich betsrcen tenant for life and remainderman, or b^ 
t weea heir and executor. The ohjeSt has been to encourage 
• tenants to lay out their money in the improvement of the pre* 
. mifes, and in making their induftry as produdive as poffiblc^ 
which is for the benefit of the ftate as well as the individuals^ 
and applies at leaft as ftrongly to tenants in hufbandry as ia 
trade^ Agriculture in the improved ftate in which it is now 
carried on is in itfelf a trade $ it requires a much larger capital 
than formerly, and the ufe of more expenfive implements and 
oiachinery. Without the aid of modern improvements^ the 
land cannot be made fo produdive as it otherwife may be, nor 
I47] the produce fo well preferved and brought to market. But un* 
lefs tbe tenant is entitled to take away with him at the end of his 
term, or have a compenfation in value for buildings like thefe in 
queftion creded in fuch a manner as to be capable of being re* 
moved at pleafure and fet up on any other farm, he will not be 
at the expence of ereding them at all : and therefore though hc^ 
and through him the public, will fuffer^ yet the landlord wiU not 
be the better for the right which he now dairai. This is no 
queftion whether permanent additions or improvements made bj 
a tenant to the old dwelling-houfe or ouubuildiogs, or even new 
ones of that fort ereOed by him for his perfonal accommodation,, 
are to be removed at the end of the term 1 for not even perfona 
renting premifes for the purpofe of carrying on trades have any 
filch privilege: but whether buildings fo ere&ed for the fdc 
purpofe and convenience of carrying on the farm, that is, of 
turning to the heft account the capital and induftry of the former 
in his trade or bufinefs may not be removed by him. The ma- 
terials of which the buildings are compofed cannot vary the law, 
but the objeds and interefts of the perfons concerned. If in the 
cafe of Dgan v. jfttallgy {«), tbe tenant was entitled to remove the 
MUtngs ciHtd Dui€b k»7u^ the lame rule will apply to thd 

M J 4^ I^^Pri^ W* lu ami MSi. 
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boildings in queflion, which are as much calculated for removaL itoz. 
For in chat cafe (as appears from the MS. note of one of the ^ 
counfel in the caufe), ihe (beds erefled ** had a foundation cf apmin/i 
** brick in the ground, and uprights fixed in and rtfing from the Mavt* 
*' britk work, and fupporting the roof, which was compofed 
^ of tiles, and the fides open,'* *as in the prefent cafe. If 
the exception be confined to eredlions for the benefit of 
uade. Lord Renyon in that cafe confidered the Dutch barns as 
coming within that defcription. This is confonant to the opi« [48] 
nion delivered by the lame learned Judge in Pinton v. Robart (^}. 
It is true that was the cafe of a varnijb houfii but it is c|ear 
that his lordfhip's opinion was founded on the extenfion of the 
exception in the cafe of landlord and tenant generally ; for the 
inftances put by him in illui!ration of his opinion are cafes of 
gardeners and nurferymen whofe profits are derived out of the 
immediate produce of the land ;' and the buildings now in que& 
tioa are no more annexed to the foil than the varnifli houfe there 
was, which was on a foundation of brick, or than the hot-houfes 
and greeo-houfes of the perfons alluded to. But the argument 
does not reft alone on very modern cafes, but is ftrongly fup^* 
ported by the decidons of Lord Hardwicki in the cafes of Lawtcft 
V. Lm9t0H{i)^ and Lord Dudliy v. Lord 1Vard{c). There, even 
aa between tenants for life or in tail and the remaindermen, the 
executors of the former were holden entitled to the fire engines 
of collieries; buildings which muft in their very nature be an* 
ntxsA to the foil, and without which the profits of the land, v'xt. 
the coal, could not be taken. Thofe were indeed faid to be 
mixiJczCn between taking the profit of land and carrying on « 
trade, but wherefore mixed does not fo plainly appear. So the 
cafe of the cyder mill is diredly in point : that is as eflTential to 
the enjoyment of the land in that particular fpecies of produce 
out of which the cyder is to be made, as barni and other build- 
ings are to the enjoyment of arable, or beaft'^houfcs of pafiure 
hod* That cafe was much ftronger than what is now con^* 
tended for; the-queftion arifing there between the heir and exe- 
cutor, where it may be admitted that the old rule has prevailed 
niach ftriAer* AH the cafes therefore in the books between f^^J 
perfimt ftanding in that relation may well be hid out of the 
^ucfttoo^ as they turn upon the prefomed intention of the an« 

(m) daii^ 1 vol. W. (i) 3 Ati. Ij. {c) Jmhl. 11 3. 
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1802. ceftor or teftator in favour of t^e heir, that the inheritance fliouM 
S"^'' defcend to him entire and undefaced. But the cafe of Culling v» 
Mgainfi ^ufHal{a\ before Lord Ch. J. TWfy, which ii in point, was 
Maw. between landlord and tenant. That was the cafe of a horn re* 
mored by the tenant : and though the foundations v^ere not dug 
iqto the ground, yet its very weight muft have funk it in fome 
meafure below the furface of the foil. It is true that cafe was 
put by him on the ground of the cuftom of the country ; but 
BulUr J., in citing it, obferves that now, without any cuftom, it 
would be determined in favour of the tenant without any diffi- 
culty ; for that the old rule had been relaxed as between landlord 
and tenant, &c. though ftill preferved as between heir and exe- 
cutor. No diftindion is there hinted at between trade and agri- 
culture. In Fitzberiirt v. Sbaw (^J, the queftion, it is true, 
turned at laft on the agreement ; but G§uU J. was decidedly of 
opinion at the trial, that if the tenant had removed the buildings 
during the term, he would have been juftified in fo doing; and 
there fome of the things removed were a (hed built on brick wori^ 
and fome po/ls and rails ereded by the tenant, all which maft 
have been let hico the ground, and were adapted to purpofes of 
agriculture. Upon the whole they contended that the only line 
to be drawn from all the books was, that whatever buildings were 
ereded by a tenant (be the materials what they may, or however 
placed in or upon the ground), for the immediate purpofes of his 
trade, or for the more advantageous taking or improving the 
profits of his farm,^he may remove them again, provided he 
QeD leave the premifes on his quitting as he found them. Accord- 
ing to this rule, no injury could enfue to the landlord, whofe 
property would, on the contrary, be eventually benefited by the 
better cultivation of it, while the public would derive an imme- 
diate advantage from the encouragement afforded to the capital 
and induftry of the tenant. 

Cur* adv. vult% 

■ 

Lord ELLENBoaoven C. J. now delivered the opinion of the 
Court. This was an a£lion upon the cafe in the nature of wafte 
by a landlord, the reverfioner in fee, againft his late tenant who 
had held under a term for 2 x years a farm coofifting of a eief* 
fiiage, and lands, out-houfes, and barns, &c. thereto belongiogt 
aqjl who, as the cafe referved Sated, during the term and about 

is) Bull. If. P. J4. (b) I H, Blac, 258. 
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15 years before its expiration, ere£led at his own expence a 180J. 
bio/i^bcti/i, carpentir'sjhop^ a fuil-houfiy a cart-houfiy a pump- ' 
bouft^ and fold yard. The buildings were of brick and mortar, ^igainfi 
and tiled, and thi foundations oi them were about a foot and half Maw. 
deep in the ground. Tht carpenter* s Jbop was clofed in, and the 
other buildings were open to the front znd fupported by brick pil- 
lars. Tht fold yard wall was of brick and mortar^ and its founda^ 
iioH was in the ground. Thd defendant previous to the expira- 
tion of his leafe pulled down the ereClions, dug up the founda- 
tions, and carried away the materials ; leaving the premifes in the 
famejlate as when he entered upon them. The cafe further ftated, 
that thefe eredions were neeejfary and convenient for the occupation 
of the farniy which could not be well managed without them. 
And the queftion for the opinion of the Court was. Whether the 
defendant had a right to take away thefe ereftions \ Upon a full 
confideration of all the cafes cited upon this and the former ar- [51] 
gumenti which are indeed nearly all that the books afford ma- 
terially relative to the fubjed, we are all of opinion that the 
defendant had not a right to take away thefe aredions. 

Queftions refpeding the right to what are ordinarily called 
fixtures, principally arife between three clafles of perfons. ift. 
Between different defcriptions of reprefentattves of the fame 
owner of the inheritance ; yiz. between his heir and executor^ 
In this firft cafe, i. e. as between heir and executor, the rule 
obtains with the moft rigour in favour of the inheritance, and 
agaiflft the right to difannex therefrom, and to confider as a per^ 
fooal chattel, any thing which has been affixed thereto, adly. 
Between the executors of tenant for life or in tail^ and the remainder* 
man or reverfoner } in which cafe the right to fixtures is confix ■ 
dered more favourably for executors than in the preceding cafe 
between heir and executor. The 3d cafe, and that in which the 
greateft latitude and indulgence has always been allowed in fa- 
vour of the claim to having any particular articles confidered as 
perfonal chattels as againft the claim in refpcA of freehold or 
inheritance,is the cafe between landlord and tenant. 

But the general rule on this fubje£t is that which obtains in the 
firft-mentioned cafe, i. e. between heir and executor ; and that 
rule (as found in the year book 17 £. 2. p. 518*, and laid down at 
the clofe of Herlakenden^s cafe, 4 Co. 64., in Co. Litt.'S2* ^" Cooh 
Vp Humphrey Moore 177*, and in Lord Darby y., Jfqmtb^ Hob. 234* 
in the part cited by my brother Vaughan^ and in other cafes %) 

D3 if 
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iSoSf it tKat where a Icflee, having €mn$xei any thiog to Che freehold 
^"^^ during hit leroit afterwardt takes it away, it is wafte. But tfatt 
4^mm0 '"'^ ^^ * ^^^7 ^^^'y period h^ feveral exceptions attempted to 
Maw. be engrafted upon it, and which * were at laft effeduallj en- 
grafted upon it, in favour of trade and of thofe veflels and uteii« 
[V^^ fils which are immediately fubfervient to the purpofes of trade. 
In the Year Book 49 E. 3, 6. the right of the tenant to remove 
a furnace ereAed by him during hit term it doubted and ad* 
journed. In the Year Book of the 20 H. 7. 13. tf. & b. which 
was the cafe of trefpafs againft executors for removing a furnace 
fixed with mortar hy their teftator and annexed to the freehold^ 
and which was holdeo to be wrongfully done, it is laid down» 
that ^* if a leflee for years make a furnace for hit advantage, or 
<* a dyer make his vatt or veflels U occupy bis HcttpatiM dwrimg 
^ bis tcrstty he may naum them : but if b$fuffgr ibcm U bifoe^d 
^' t$ the cartb after tbe termf tben ibcj bihng i$ tbi lejir. And fo 
^c of a baker. And it it not wafte to remove fuch things within 
^ the term by fome : and this (ball be againft the opinions afore* 
^< faid.*' But the rule in this extent in favour of tenants is 
doubted afterwards in 21 H. 7. 27*9 and narrowed there, by al« 
lowing that the leflee for years could only remove, within tbe 
term, things yEv/^ U ibi ground^ and noi u tbe walls of the prior 
cipal buiding. However in procefs of time the rule in favour 
of the xight in the tenant to remove utenfils fet up in nlatien t§ 
trade became fully eftabliihed : and accordingly, we find Lord 
Hclti in Poil/% cafe, Sali. 368, laying down, (in the inftance 
of a foap-boiler, an under-tenant, whofe vats, coppers, kc. fixed • 
bad been taken in execution, and on which account the firft leflee 
bad brought an zCtion againft the (herifi^,) that during tbe term 
tbe feap-boiler migbt well remove tbe wits be fet up in relation ta 
trade I and that he might do it by the common Uw» and not by 
virtue of any fpecial cuftom, in favour of tradoj and to encourage 
induflryi but that after the term they became a gift in law. to 
(53J him in reverfion, and were not removeable. He adds, that there 
was a diflference between what the foap-boiler did to carry on bit 
trade^ and what he did to complete bis boufe^ as beartbs and cbim^ 
wey^piecesj which he held not removeable* The indulgence ia 
favour of the tenant for years during the term has been fince car* 
fied ftill further, and he has been allowed to carry away matters 
l>f ornament, as ornamental marble chimney-pieces, pier glaflles^ 
ll«n|in|S| waiQfcot filled onl^ hj fcrew»| and the like. Beck r. 
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Rthw^ I p. JFnu. 94* Ex parti ^iniey^ i Jti. 477. and Law* itos, 
t9H r. ZtfHtfMi, 3 Atk. 13. But no adjudged cafe has yet gone Z 
the length of eftabli(hing that buildings fubfervient to purpores 4^aim0 ^ 
of agriculcure, as difiinguiflbed froQn thofe of trade, have been Maw. 
removeable by an executor of tenant for life, nor by the tenant 
bimfelf who built them during his term. 

In deciding whether a particular fixed inftrument, machine, 
or even building ihould be confidered as removeable by the exe- 
cutor, as between him and the heir, the Court, in the three prin- 
cipal cafes on this fubjeA, (viz. Lawton v. Lawton^ 3 jtti. 13. 
which was the cafe of a firt engine U work a alliery tn^id ky 
Unantfw life : Ltrd Dudley and Lord Ward^ AmhUr 1 13., whjch 
was alfo the cafe of a fire engine te work a cilliery ereded by 
tenant for life : (thefe two cafes before Lord Hardwicke :) and 
Lawt&n^ eaeeuter^ y. Salmon^ E.i%G.%^ i //. Blae. 259. im 
mtiip before Lord Mamfieldi which was the cafe of fab pant^ 
and which came on in the (hape of an adion of trover brought 
for the fait pans l)y the executor againft the tenant of the heir at 
law) the Court may be confidered as having decided mainly on this 
ground, that where the fixed inftrument, engine, or utenfii,(and the 
building covering the fame falls within the fame principle), was an 
acceflbry to a matter of a perfonal nature, that it (hould be itfelf [54] 
confidered as perfonalty. The fire engine, in the cafes in 3 Atkm 
and Amhler^ was an acceflbry to the carrying on the trade of 
getting and vending coals \ a matter of a perfonal nature. Lord 
Hardwieke fays in the cafe in AmUer^ << A colliery is not only an 
enjoyment of the eftate, hut in part carrying en a trade** And 
in the cafe in 3 Atk. he fays, *^ One reafon that weighs with me 
is its being a mixed cafe, between enjoying the profits of the 
lands, and carrying 00 a jpedee ef trade ; and confideriog it in 
Ms ligbt^ it comes very near the inftances in krew-houfes^ ficm 
§f furnaces and cappers ** Upon the fame principle. Lord Ch. B. 
Camyns may be confidered as having decided the cafe of the cyder 
mill I u e. as a mixed cafe between enjoying the prefits ef the land 
and carrying on afpecies ef trade ; and as confidering the cyder 
mill as properly an acceflbry to the trade of making cyder. 

In the cafe of the fait pans. Lord Mansfield does not feem to 
have confidered them as acceflbry to the carrying on a trade ^ 
but as merely the means of enjoying the benefit of the inhe* 
litance« He fays, «< the fait fpring it a valuakle inberitanca^ but 
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i8o2. if no profit arifes from it unlefs there be a fait work ; which 
J <* confifts of a buildings &c. for the purpofe of containing the 
figtumfi '^ pans, &c. which are fixed to the ground. The inheritance caw 
l^AW. *^ not he enjoyed without them* They are accejfaries necejfarj to the 
^* enjoyment of the principal. The owner ere^ed them for the benefit 
^* of the inheritance.** Upon this principle he confidered them as 
belonging to (he heir, as parcel of ihe inheritance, for the en* 
joyment of which they were made, and not as belonging to the 
executor, as the means or inftrument of carrying on ^. trade. ' If, 
however, he had even confidered them as belonging to the exc- 
(55] cutor, as utenfils of trade, or as being removable by the tenant, 
on the ground of their being fuch utenfils of trade ; ftill it would 
not have aflfedcd the queftion now before the Court, which ts 
the right of a tenant for mere agricultural purpofes to remove 
buildings fixed to the freehold, which were conftruded by him 
for the ordinary purpQfes of hufl>andry, and conneded with no 
defcription of trade whatfoever: and to whicfh defcription of 
buildings no cafe (except the Nifi Prius cafe of Dean v. Allaly^ 
before Lord Kenyon^ and which did not undergo the fubfequent 
review 'of himfelf aniS the reft of the Court), has yet' extended 
the indulgence allowed to tenants in refpeft to buildings for the 
purpofes of trade. In the cafe in Buller's Nifi Prius, 34. of 
Culling V. Tuffhell^ before Ch. J. Trehy^ at Nifi Prius, he is ftated 
10 have holden that the tenant who had erected a ham upon the 
premifes, and put it upon pattens and blockt of timber lying upon tha 
ground^ but not fixed in or to the ground^ might by the cuftom of 
the country take them away at the end of his term. To be fure 
he mighr, and that without any cuftom; for the terms of the 
ftatement exclude them from being confidered ^t fixtures ; ** they 
M were not fixed in or to the ground,^* In the cafe of Fitzberbert 
y. S^aWf I if. Blac. 258, we have only the opinion of a very 
learned Judge indeed, Mr. Jufttce Gould^ of what would, have 
teen the right of the tenant, as to the talcing away ajhedhuik em 
brici-%uorif and foqie pofis and rails which he had ereded» if the 
tCO^t'^ hiid done fo during the t^rqn : but a^ the term was put an 
end to by a new contrail, the queftiop what the tenant could 
^ave done in virtue of his right imder the old term, if it had con- 
tinued, could never have come Judicially before him at Nti^ 
^rius : and when that queftion was oflfered to be argued in the 
[S§] ^outt abovCj the counfel were ftopped^ as the queftion was ej^. 
^'^ ^ ** • * clude^ 
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eluded by the new agreement. As to the tafe of Pinton V. i802, 
Rsbart^ 2 Eajl, 88, it was the cafe of a varmjb houfe.^ with a -o"^^ 
brick fouhdation let into the ground, of which ibi wood wori had a^aimfi 
been removed from another place ^ where the defendant had carried Maw. 
on his trade with it. It was a building for the purpo/i of trade $ 
and the tenant was entitled to the fame indulgence in that cafe^ 
wbtchy in the cafes already csnfidered, had beep allowed to other 
buildings for the purpofes of trade ; as furnaces, vats, coppers, 
engines, and the like. And though Lord Kenyon^ after putting 
thetrafe upon the ground of the leaning which obtains in modern 
times in favour of the interefls of trade ; upon which ground it 
might be properly fupported \ goes further,, and extends the in« . 
dulgence of the law to the erection of green- houfes and hot- 
boufes by nurferymen, and indeed by implication to buildings 
by al! other tenants of land; there certainly exifts no decided 
cafe, and, I believe, no recognized opinion or pra£iice on either 
fide of IVeJlminfter Hall, to warrant fuch an exrenfion. The 
Nifi Prius cafe of Dean v. jlllaly (reported in Mr. fVoodfaW^ 
book, p. 207. and Mr. Efpinajfe*^^ 2 vol. 11.) is a cafe of the 
eredton and removal by the tenant of two ^^ir, called Dutch 
barnst which were, I will aflume, unqueftionably fixtures. Lord 
Kenyon fays, ^< the law will make the mod favourable conft'uc- 
<^ tion for the tenant, where he jias made neceflary and ufeful 
** ereGions^ for the benefit of his trade or manufacture^ and which 
^ enable him to carry it on with more advantage. It has been 
^* fo bolden in the cafe of cyder-mills, and other cafes; and I 
*< fliall not narrow the law, but hold erediions of this fort made 
•• for the benefit oftrade^ or confiruSled as the prrfent^ to be le- 
^^ moveable at the end of the term." Lord Kenyoh here uni- 
formly mentions the benefit of tradi^ as if it were a building fud- [57 J 
fervient to fome purpofes of trade ; and never mentions agricul* 
ture, for the purpofes of which it was erected. He certainly 
feemSy however, to have thought that buildings ere£)ed by te- 
nants for the purpofes of farming, were, or rather ouiht to be^ 
governed by the fame rules which had been fo lung juJici^lly 
bolden to apply in the cafe of buildings for the purpofes of tr^de. 
But the cafe of buildings for trade has been always put and recog" 
fiizid as a inoxvnf allowed^ exception from the general rul«:, which 
obtains as to other buildings ; and the circumftance vf \U being 
fo treated and' confidered eftabhfhes the exiftence of the geneial 
f ule to which it is confidered as an exception* To huid others 
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f 8c3. ^fc, and to extend the rule in ftfoar of tenants in the htitode 
' contended for by the defimdant, wodd be, as appears to me, to 

sgah^ introduce a daogeroos innovation into the lelative ftate of rights 
Idaw. and intcrefts boldjen to fubfift between landlords and tenanta. 
JIttt its danger or probable mifehief is not fi> properly a confide- 
ration for a court of law^ as whether the adoption of fuch a doo- 
trine would be an innovation «l sJi: and, being of opinion that 
it would be to^ and contrary to the uniform current of legal au- 
thorities on the (vhjtBtf we feel ourielvesi in conformity to» and 
in fopport of thofe authorities^ obliged to pronounce that the 
defendant had no right to uke away the erediods ftatcd and 
defcribed in this cafe. 

Poftea 10 the plaintiC 
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Mofufof, • The KxKO again/l Clattok. 

JKrv. iftb. 

Breryreifon- ^pWO Jufiices of the Peace for the weft riding of ViriF, made 

mit wiirtc ■" ^'^^^ ^^ baftardy, entitled « The older of J. B. and 

made in fa^ C. D, the JufticeS| &c. made at, &c. concerning a female baf^ 
veer of an card child lately born in the townlhip of B, of the body of 

^1' Tl^ere- ^^f ^'^» '^"''^ woman, >irr itaafidf^ reciting that whereas 
lore where *^ ^^ appeared to them, the faid Juftices, as well upon the com* 
ae order of plaint of the churchwardens, &c. of the townfliip of Bawiry^ in 
^ftardy re- |he feid riding, as upon oath^of R. T. of i?., &c. that tin find 

b^f p'^Vred ^^ ^^''> ^''^"^ ^ ^^^^ ^B^ ^'^ '"^^ P**« ^* delivered of s 
to the jufticei female baftard child, in the faid townlhip of B.^ and that the faid 
OB ibe oath baftard child was then chargeable to the faid townfliip« and 
thefeid A/ '"^'y ^'^ ^ continue} and further, that upon the examination of 

Cole (refer- 

riog to the title io which (he was named as Maty C§le dtcemjed) was delivered of a baf* 
tard child, &c. aadfurthn that wfon the $xamnaum of the feid M* C taken on oath, 
&c. dmitd^ &c. iQ the prefence of the faid R, T. the faid M, C, upon her oath charged 
the defendant with being the fether> &c. adjudged that therefore npoo examination 
ef the caufe and circamllaaces of the prenifes^ as weU pBthi $mib rftbi fatd M, Cm 
before birth fo taken and aljo apoo the oath of the faid R, T. that the defendant was 
the father, and that he ihould pay fo QiDcb» &c« The Coort will iatcnd, (efpecially 
after appeal confirming the order) that M, C. was dead at the time of the order made, 
and tbit her examination on oath before taken ia writing ander flie ftat. 6 G. s. r. 3U 
was verified on the oath of R. Jl before the magiftrates making the order, which ex« 
smination 19 fu^cient after the death of the mother to wvr^nt a fobfe^tumt order oC 
filiation. 
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t]ie faid Marj Cele^ ttken upon oath before (A. B. another Juftice 1800. 

of Peace), daiid tbi lUb of May loft faft^ in the prefence of the ipiiJ^,,- 

faid R.T. the faid Mary Cole^ upon her oath, charged G. C» of, &c* agamft 

(the defendant) with having begotten her with the child of which Ci-AYTOirf 

ibe was then pregnant \ they therefore, upon the examination of 

the ciufe and circumilances of the premifes, as well upon the oatb 

of the faid Mary Coii^ before birth, fo taieen as aforefaid, and aUb 

upon the oath of the faid R. 71, did thereby adjudge the faid de« 

fendant to be the reputed father of the faid baftard child : and 

ordered him to pay certain fums as fuch towards the relief of the 

townOiip, &c. given under their hands and feals, &c. (dated the 

14th of Odfoher i8oi.) The original order was confirmed^ on £59^ 

appeal, by the quarter feffions : and both orders being removed 

into this Court by certiorari, a rule was granted in the laft term 

to (hew caufe why they ihould not be ({uafhed for infufficiency ; 

f • becaufe it is not fliewn that the defendant was fummoned to 

appear before the magiftrates to anfwer the complaint, nor 

(which might have cured the want of fummons), that he had ia 

fad appeared {a). 2. Becaufe the original order was made upoq 

illegal evidence* 

Faugban Sgrju now fhewed caufe* As to the firft objedion: 
the rule is, that every thing is to be intended in favour of an order^ 
though not in favour of a conviifiion : and therefore the Court 
will intend that the defendant was fummoned, as nothing appears 
to the contrary: as in R. v« CUgg{h)^ on an order of baftardy; 
JL V. Auftin (r), on an order for fuppreffing an alehoufe ; and R^ 
▼• FniaUis{d)9 on an order of commitment for continuing to fell 
ale after fuch an ordef of fuppreffion : and the rule is laid down 
generally by BulUr J. in R» v. Tbe Undertakirs of the Air and 
Caldir Navigation {i\ and by Lord Konyon^ in ii.'v. Jbt Guar' 
dians, isfc. of Cbiibifttr (/*}. So an order of removal need not 
ftate an examination or fummons of the pauper* jR. v. Bag* 
worib (^), At any rate the fecond order muft be good, which 
is ftated to be made on bioring tbi apptal of tbt pqrty^ which 
fhews that he muft have been prefent. As to the fecond objec« 
tiobs the woman in hOt died in labour before the order of 
filiation was made out, but after her examination on oath* Then 


(4) Vide R. V. St09i9 ante^ 1 vol. 639, 

\h) I Stra. 47S* H Mod 4. S. C. (c) 8 Mod. 309. 

(d) X Stra. 6)o« i Ld* Ray, 1409. and Salk. i8l. 

\$) z Tfrm Rif^ 666. (/) 3 Ttrm lUf. 496* (; ) Cold. 179; 

if 
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iSo2. if (he were dead at the time» which muft be intended, as the 
'fYW~^ contrary does ♦ not appear, R. v. Ravinftont [a) is in point to 

aredi^ flicw that the order might be made upon fuch examination taken - 
• Clayton, under the ftat. 6 G. a. r. 31. Then in the fubfequent part of the 

order, which is ftated to be made ** apon the examination of the 
L ^vj cc ^Qyj^ ^^ clrcumftancis §f the pnmfis*^ and " as will an the 
*' catb 9f tht faid M. C. hfare birtb^ fi taken as afonfaid^ and 
•* alfi up9n the oath ef the faid R. S".," the words, " as well 
'* on the oath of the faid M.C.^** &c. may be rejeAed as fur- 
plufage i and the order will properly ftand on the reft of the evi- 
den<;e, by which the examination referred to in the preceding 
part will appear to be in writingi by the date affigned to it, and 
the reft of the evidence will appear to have been taken on oath 
¥iv^ voce at the time. 

Erjkim and Gibbs^ contra, i. AH the precedents for fuch 
orders in Burnet Juftia and other books, ftate the fummons and 
appearance ; and the cafes which feem to confider fuch orders 
as good without eilber cannot be fupported on principle. An 
order of baftardy is, to all intents and purpofes, the fame as a 
convidlon ; it fattens on the party an offence and a burtbenfom« 
charge. If fuch an order can be fupported merely upon the eicr- 
amination of eaufes and circumflances^ without ftating them; at 
Icaft it fliould appear that the eaufes and dnumfldnas on both 
fides were heard. But 2dly, Here the magiftrates have gone oa 
to ftate upon what evidence they did proceed, which was not fi|f* 
ftcient : viz. << Upon the oath of M* C. before birth fo taken \* 
«* as alfo upon the oath of the.faid 12. T." As to the latter, the 
only evidence which could b<s givep by him was, as to the wo« 
man's delivery, and the charge on the townfiiip. The material 
^61 j i^&, of filiation could only appear by the woman^s teftimony, if ' 
living ; or, according to R^ v. Ravenfone^ by her examination ia 
writing, taken under the (!atute, if dead. Now it no where ap- 
pears that (he was dead at the time of the examination on which 
the order was made ; nor if dead, that her examinatioti had been 
fo taken in writing, unlefs by inference from what is ftated as to 
its being dated^ &c. ; nor, if written, that it was proved or read 
over before the magiftrates when the order was made. All that 
appears is, that the order was made upon a prior examiilatipn of 
|he woo^an, who, for aught appears, was living at the time : aiid 

(a) 5 Term Rtp. 373. 
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it rather fcems, if any evidence at all were given of it at the timey 1802. 
it was by the parol teftimony of R» T. TlTUT 

Lord Ellsnborough Ch. J. The law has been fettled by againfi 
fo ftrong a feries of decifions from the time of Lord Holi down Claytov; 
to a very recent period that every intendment (hall be made ia 
favour of an order of Juftices, that we muft fee whether, by any 
intendment which can be made, the prefent order can be fup- 
ported. Now it is not a very forced intendment, that the ex« 
amination of Mary Ccliy which is defcribed as bearing dati the 
If th of May^ ice. was in writing i for it muft be Ibmething on 
which a date could he imprefTcd. Then it muft alfo have been 
produced to thofe who fo defcribe it. Nor does it neceflarily 
appear that only the U€t of the gxamination of M* C. was teftified 
by R. T. the witnefs examined ; for the order goes on, *' And 
^^ fwrthir^^ See, by which muft be underftood that tt/urtbir ap^ 
pgarfd to the Juftices, that upon the examination of the faid 
M, C. taken on oath, &c* in the prefence of R. T. (he charged 
the defendant with being the father, &c. Then it is not a 
ftraixied inference to make, that the original examination from 
whence this appeared to the Juftices, was pi:oduced and verified . [62] 
upon the oath of R. T. Befides, this is a cafe after appeal to the 
feffions, where it muft be taken that thefe obje£tions, if founded 
in fact, would have been proved and admitted, and that if either 
not made, or made and over-ruled, they were without foundation 
in fad. Then if the woman were dead, the proceeding on her 
examination afterwards is fully warranted by the cafe of R^ v« 
Rave$iftone. As to the other point, of the want of fummons, the 
form of the order would have been better if it had followed thQ 
precedents ; but the cafes cited fandiou the omiflion* 

The other Judges declared themfelves pf the fame opinion ; 
and Lawrenci J. added, that as to the objection, that it did not 
appear that the woman was dead, the contrary muft be intended ; 
for the title of the order defcribed Mary Cole as' being deceafed^ 
and (he was mentioned in the body of it as ^tfaid M* C. which 
xefers to the woman faid in the title of it to be dead; . 

Both orders confirmed. 
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Ttti/aof^ GovETT again/l Radnidge, Pulmaw» and GiMBtBtt« 

Nov, 1 6th. 

Id an aaion rpHE declaration ftatcd that on, &c. at, &c« the defendants 
againft three, -■" had the loading of a certain hogOiead of the plaintiff, ihea 
plaintiff' de- ^^^ ^^^^^ Containing icoolb. of treacle of loo/. value, in and 
clared that upon a certain cart, for a certain reafoaable reward, to be there* 
/% had the [6j] fore paid by the plaintiff to the defendants Pulman and GimUttt^ 
k ft^ f ^^^ ^^^ ^ certain other reafonable reward to be therefore paid by 
the plaintiff*! ^^^ plaintiff to the defendant RadniJge\ yet the defendants thea 
for a ^rcain and there fo carelefsly, negligently, unflcilfully, and improvtdentljr 
reward to be behaved and condu£led theoifelves in the loading of the faid hogs- 
of tliem and ^^^^^ ^^* ^^^^ ^7 r^^fon thereof the faid bogfliead was then and 
a certain there, in fuch loading thereof, let fall, broke, and damaged, and 
other reward the faid treacle damaged and loft to the plaintiff. To this the 
two and that ^^f^i^^^^nts pleaded not guilty ; and at the trial a verdid was 
the difindoMts foOnd for the plaintiff againft Radnidgi with damages, and for 
fo negligently ihe Other two defendants. 

themtelves in '^'^** matter firft came befor6 the court in Eaftir term laft^ 
the loidingt upon a motion for a new trial, againft which caufe was (hewn 
Ice. that the in Trinity term following \ but the Court (hen intimating that 
hogihead was ||jg objcftion, if any, appeared upon the record, it was agreed 
held ^t*the ^^^ ^^ Ihould be difcufliid upon a motion in arreft of judgment} 
gift of the ac- and a rule nifi was made accordingly, grounded upon an alleged 
tioD was the incongruity in the record ; the declaration, as it was contended^ 
the'c^Ji^^' fetting out ^jnnt contraS, for the breach of which all the dc- 
oat of which iendants were an fwerable either ^Mn/Zy or not at all } and the jury, 
it arofe ; and by their verdiA of acquittal of two of them, having negatived 
therefore that ^j^ j^Iq^ contraA as laid, and confequently that no judgment 
£uilty, the ' ^^^^ ^ given againft the other defendant. On a former day 
two being ac- in thia term, 

quitted,jadg. £f»x Sn'fi. and Burrough ihewed caiiTe againft the rule. The 

hThad*^' u^ft <>^J^^'o>^ fuppofes that the declaration is laid in afumpjlt^ in 

the third, which cafe the contraA is the gift of the adion, and muft be 

who was^ found as laid ^ and therefore if it be laid as a Joint contrad 

ffoiiod guil^. ggainft feveral, there can be no recovery againft one only as 

[^4] upon zfiviral contrad. But here the declaration is laid hi tort^ 

where the contrad is fhewn merely by way of inducement, and 

need not have been ftated at all ; and the gift of the adion is the 

mis/iozanctf which in its nature is feveral, as the converiion in 

troTer ; and therefore there is no repugnancy in the finding one 

guilty^ 
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guilty, and acquitting the otheis (j). It would have been fuffi- i9os« 
cic»t barely Co have ftat^d that the defendants became pofTefled, OovErr 
without fhenring how, of the plaintifPi hogfheadi and that they ^tgainjf 
did the injury complained of s and then it cannot be denied that RaDiriAffc* 
Chefindiog would have heed good* But that which is only laid 
by way of inducement need not be fir idly proved. It is faffi- 
cieot if fo much be proved as will fuftain the adion, and all that 
was neceflary here to prove was, that the defendants were in poC- 
feffon of the plaintiff's hog(head, and that the iijury was done. 
That fiich a count is in t§rt^ and not in ajltmpjb^ It clear from 
Che cafe of Dkk§n v. Clifiin (4), where a like count was joined 
witb one in trover, and held well, being ex delido, and not ex , 
contradui though arifing out of a contraA. So in C$ggt v. Bar' 
mard (r), which was a declaration in tort againft a carrier, al- 
leging that he undertook (without faying for hire or reward) 
iafely to take up certain hogiheads of brandy out of a cellar, and 
depofit them in another place; but that he fo tugUgentlf and 
imfrmdiittly put then down that one of them was ftaved : and 
upon plea of not guilty, and verdid for the plaintiff, the declara- 
tion was bolden fufficieot upon a motion in arreft of judgment; 
becaufe the gift of the complaint being a msfiaxanci and not 
merely an emiffiem^ it was not neceffary to lay any confideration 
for the profflife. GeuldJ. faid the declaration would be good 
Mbit way ; that it, whether it were laid on the contract or in 
tort. The only cafe which feems to bear the other way is fi^^ 
Buddli V. ff7ffin{d) ; inhere to a fimiiar a£kion agatnft a carrier 
on the cuftom of the realm, he pleaded in abatement a joint un- 
dertaking with others not faed : to which there was a demurrer. 
The plea in abatement, being after an imparlftnce, was holden 
to come too late; but the Court intimated an opinion that if it 
had been pleaded in time it would have been good ; confidering 
the gift of the a£tion as being founded in contraA, according to 
what was faid by Dini/on J. in Dale v. Hall^t). But in this 
latter cafe the declaration was founded in affumpfir, to which 
there wu a plea of non affumpfit. At any rate it was no more 
than an obiter opinion, in dire^ contradtdlion to the opinion of 
the Court in ASiiioU v. Tartut (/) ; where in an a6iion againft 

(tf) Bro. Abr. Ri/ftmder, 63. {h) t JFil/: 319. 

ic) % luL Rsy. 999. {d) 6 Term ibf. ^69. (0 1 ^/^ aSt. 

I/) 5 Term R^. 649. 
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ito2* leveral pofleflcd of a certain Ihip^ for having by the negligent 

management of their fervant run down the plaintifPs (hip, it was 

_^-^ ruled that the defendants could not plead in abatement that other 

^ADNiDGK. joint owners of the defendants' fhip were not named. The dif<* 

tindion was there taken between adions. ariHng ix scntra^u and 
ix dili^o. Lord Kinyon^ it is true, relied on B§fin v. Sanif9rdr{a)^ 
as beinjg founded on a breach of contrad, becaufe of the fupirfe 
fuJc$piTuxU\ in which cafe it had been holden that all the carrier's 
partners Oiouid have been joined. But that^ has been clearly 
over-ruled : for even in aflumpfit advantage can only be taken of 
the omiflion Co fue all the partners by pleading in abatement [h) ^ 
and the other point as to the form of .the declaration, may be 
* confidered as over- ruled by the fubfequent cafes already refer- 
red to. 
[66] Dallas and DampiiTy in fupport of the rule. The caufe of 

/. a£iion arifes partly in contradi and partly in tort ; the joht con- 
trail is the foundation out of which the duty arifes, with the 
breach of which (hey are charged* It was therefore incumbent 
on the plaintiff to prove fuchjoitit contrad ; and that being ne« 
gatived by the verdict in favour of two, there can be no judg- 
ment on the verdi£t againft the third. It is not difputed but that 
•Che contrad laid (by way of inducement, as it is contended), is 
jfiint^ namely, the undertaking to load by the three defendants^ 
though a feparate reward was to bej>aid to one of them : then 
whethejr it were neceffary to have fo declared or not, at any rate 
it fliews that the plaintiff meant to rely upon the contrad, and 
not upon the tort. If the contrad were joints the negligence of 
one was the negligence of all ; and therefore th^ only ground of 
the accfuittal of the two muft have been the negativing the j$in$ 
contrafi. In Be/on v» Sandferd {c) the declaration was in this 
form^ and though the defendants had pleaded not guilty, yet the 
Court gave judgment for them on the ground that the adion did 
not arife ex dili£lo^ but quafi ix contra^u^ and therefore that all 
the partners fhould have been fued. That there was no other 
tort but a breach of truft. That could not have been laid ia 
afTumpfit ; for otherwife Lord Holt could not have called it an 
a£tiop quqfi ex tontra&u^^^t he would have given it its appro- 
priate name. And the prafiice of declaring at all in aiTumpfit in 


(4) ^kim. 278. ^alk. 440. % tiv* 258. Carth. 58. 
\h\ fdci v. ZhuU, 5 Burr, zfil i. (r) ^olk, 440. 
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fuch cafes it of late intradu£lion. That cafe is flrongly Tup- z8os« 
ported by the opinion of the Court exprefled in Buddie v. IVtlfon g^TTtt 
{a) I for there could be no neccffity to join all in the adioii if ' tigainft 
the verdict might afterwards be againft one only. There too the Radniooi* 
declaration was in the fame form as here. The cafe of MitchM \bl\ 
V. Tariut(h) was purely a tort in running down a (hip ; no con* 
iTzSt of any iort was ftated as the foundation of the adion. And 
the cafe of Dickon y. CUfun (c ) fo far differs from this, that there 
DO joint contrad laid as the foundation of the duty was negatived 
by the jury, as in this cafe, which is the foundation of the pre- 

feot objedion. 

Curia adv« vult. 

Lord Ellekborouoh Ch. J. now delivered the opinion of 
the Court. This was an ad:on brought by E* GovHt againft 
W. fubnan^ At. Gimble^ and J. Radnidgi^ in which he declared 
in the firft coupt, upon which alone he obtained a verdiA, that 
the defendants bad the loading of a certain hogfhead of treacle 
upon a certain cart for a reafonable reward, to be therefore paid 
by the plaintifF to the two firft defendants, and a certain other 
reafonable reward to the laft named defendant. And that the 
three defendants fo carelefsly, negligently, and unfkilfully be- 
haved and condu6led themfelves in the loading fuch hogfli'ead of * 
treacle, that by reafon thereof the hogfhead was haved and the ^ ' 

treacle loft. To this declaration the defendants pleaued notguilif^ 
and a verdiA was found for the two firft named defendants, and 
agaioil the laft defendant. 

A motion in arreft of judgment has been made on this ground; 
that the caufe of adion ftated in the firft count, and upon which 
the queftion arifes, rs founded in contraSf^ or arifes at ieaft quaji 
ixcontracIu^z% it is faid ; and that bting fo, the finding of not 
guilty as to two of the dtftrndants negatives the exiftence of 
fuch a joint contrad by all the three defendancs, as muft be 
proved if the declaration be founded on contract : and therefore [y^A 
that the piaintilF is not entitled to have any judgment given for 
him upon (his record. 

That this is to be confidered as an adion founded on contrail 
has been mainly contended, on the P'irt of the defendant, on the 
authority of the cafe of Bofon v. Sandford ; which is reported in 
I & 2 Show. 2 Lto- 3 Mod. Salk. 440, and in other places* 

(«) 6 Tirm Rip. 373. {h) 5 TVrwr Rep^ 649. (^) a Wiif. 3 19. 
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i8o2. That Wis the cafe of certain (hip owners who were charged hf 
the declaration to have received certain goods on board their (hip, 

a^ainft ^^ ^ *^ fafely tranfported for the plaintifF from London to Topf' 
ItAONiDGB. '* ham^ for nafmahU fritght and falary hy the plaintiff to tbe df 

'* fondants for fucb carriago iboroof to bi paid*" and who bad an-- 
dertahn (for fo it is exprefsly laid) to tranfport and carry them 
accordingly ; (I take the ftatement of tbe declaration from 
% Show. 4789 where it is to be found at length ;} and againft 
whom it was charged that they^ difregarding their duty, and 
fraudulently intending to injure the plaintiff, fo negligently ^£ir/^, 
carried, and kept the goods in tbe (hip, that the goods were 
damnified by Tea water. Upon not guilty pleaded, one queftion 
waSy Whether the aflion were maintainable againft tbefe defend- 
ants alone, certain other part owners of] the (hip not having 
been joined as defendants. Another queftion was, , Whether if 
tbe a^ioo ought to have been brought againft all, this matter 
ought not to have been pleaded in abatement, and not given ia 
evidence (as it had been) on the general ifTue. Dolben Juftice 
(according to the report in glided,) was the only one of the 
Judges who was of opinion that this matter could bo ploadod in 
abatement : about the right to do v^hich I prefume at this time 
of day, nobody can entertain a doubt. Nay iince the cafe of 
Rico and- Sbuti^ before Lord Mansfield^ in 5 Burr. 2611. and 

L60I 'Abbott and Smithy i Bhc. 947. before Do Groy Cb. J., nobody 
can entertain a doubt but that the objefiion was available not 
only by pica in ebatomeatj but that it was available in that way 
only, and cannot be taken advantage of on tbe general iftue. 
Lord Ch. J. Do Groy, in the cafe of Abbet v. Smitbt fpeaktng of 
tbe ca(e of Bofon y. Sandford, fays of it, ** In the cafe of Bofom 
^* V. Sandford the Court were divided; and thofe who deter- 
** mined the cafe went upon a falfe afTumption, tbat tbis could n$t 
^* bo ploadod in abatomont: bad tbey been aware that it could, they 
** declared that it could not have been given in evidence.*' This 
cafe therefore, which was fo much pretTed upon Lord Konyon, in 
Buddlo V. Wilfon^ and upon which he is underftood to have pro- 
ceeded, has-been (haken to its foundation in the main points 
which it affumed to determine : for the aAion in that cafe was 
exprefsly an afiion of affumpfit, in which the omiifion to join all 
the part owners is a matter pleadable in abatement, and which 
in that mode only could be taken advantage of : both which 
points were however otherwi(e holdca in the cafe of Bofrm v. 

San^i. 
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Siniftri. This care may therefore be laid out of the queftion ' i802« 

Man authority for fome of the propoiltions therein determined, p"""^ 

And as to the neceffity of confldering a count againft carriers for ^igaimfi 

i^ire, framed as this is upon alleged negled of duty, and not upon Rap m 1001 » 

the breach of any undertaking, as a count in aflumpfit, and as 

diftinguKhed from tort with all its confequences \ [which con- 

fequeoces are tbefe, viz. of letting in a plea in abatement for 

want of joining all the parties; of entitling the plaintiff to a 

general ?erdi(S if the caufe of aAion fiiould not be proved as 

agaiaft all; and of excluding the right to join therewith a count ^ 

la trover;] the cafe of Dickon y*CUftm^ 2Wdf. 319, which 

was never cited or brought before the confideration of the Court r^oT 

io the argument of the cafe of BuddUv. fFilfin^ is a cafe in 

point. There Lord C. J. IVilmai confidered a count, in terms 

tbe fame as the prefent, as a count laid ix dtUll§ of the defendantf 

and that a count in trover might therefore be joined therewith. 

He fays, «« I own that in many books it is reported that trovtr 

Mi a €$unt againft a commtn carritr cannot be j$inid, but commm 

tfperitnci andptaStifi is now to the contrary.** And to be fure if 

the count againft the common carrier is laid as this is, not in 

lerms of contraA, but upon the breach of duty, it is now tho 

daily, and I think the convenient and well warranted prafiice, to 

join ibem. 

What inconvenience is there in fuflFering the party to allege his 
pavanunf if he pleafe, as confifting in a breach of duty arifing 
out of an eonployroent for hire, and to confider that breach of 
duty as tortious negligence, inftead of confidering the fame cir* 
cumftances as forming a breach of promife implied from the 
fame confideration of hire. By allowing it to be confidered in 
cither way, according as the negled of duty or the breach of '^ 
promife is relied upon as the injury, a multiplicity of adlions is 
avoided ; and the plalntifF, according as the convenience of his 
cafe requires, frames his principal count in fuch a manner as 
cither to join a count in trover therewith, if he have another 
caufe of adion for the confideration of the Court oth r than the 
sdion of aflfumpfit ; or to join with the afTumpfit the common 
counts, if he have another caufe of a£lion to which they are ap- 
plicable. The only inconvenience which can be fuggefted is 
that by declaring in tort the defendant is ouftcd of bis plea in 
abatement 1 a plea which, as it cannot be pleaded after a general 

£ 2 smpar« 
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tSot. imparlance it feldom of much ure in point of faA ; and whicb» 
Gove" t ** every new defendant, who inay be fucceffively * brought for- 
agaxnjl ^^i^ and difclofed by fucceffive pleas in abatement, may in bis 
Radmidgi. turn plead that there are flill other parties to the contrad who 
w^ -■ ought to be and have net been joined as defendants, opens a door 
^ ' -' to endlcfs vexation and expence, as againft the plaintiff, in fuc- 
ceflive fiagcs of unprofitable delay. The convenience, however^ 
or inconvenience of opening a door to thefe pleas in abatement 
.in all cafes which may in any poffible refped be confidered as 
originating in concrad exprefs or implied, is not fo much a quef- 
tion here, as what is the eftabli(bed and recognized pradice in 
courts of law ; and as that pradice, certainly convenient in itfelf, 
is fuch alfo as accords with what is laid down in the cafe of 
Dickon V. Clifton^ 2 Tyilfony 319. and which is not diredly con* 
tradided by the judgment in BuddU v. lyilfon ; for the immedi- 
ate judgment of the Court in that cafe went no further than to 
< exclude the plea in abatement, upon the fpecial ground that it 
was out of time, as being pleaded after a general imparlance ; 
we are of opinion that the acquittal of one defendant,{in an adiion 
founded as this is on negle£l of duty, and not upon breach of 
promife, does not affed the right of the plaintiff to have bis 
judgment as againft the defendant, againft whom the verdi^l has 
been obtained ; and that the rule for arreting the judgment 
ought to be difchargedy 


7fufde^^ Buckler agatnji Buttiyant and White. 

The defend. • H^HIS was an a£lion to recover ^9/. 1 5/. nd. for fo much naonej 

*"^? ^-^ V^-^ '^"^ ^"^ advanced, paid, laid out, and expended, bad and 

ownVills^acJ^ received, intereft, and upon an account ftatcd j to which the 

ceptcd by 

third perfons in exchange for acceptances of other bills dravirn by them on him, the 
different fetf of which tatJied in the grofs amount, except a few (hillings in oqe inftanc« 
which was paid at the ume, in order, as it was expreiTeJj xofinijh the tranfoQlon ; and 
except that in two inllances 00 1 of five the acceptances fo given by the defendants were 
made payable two days before the counter-acceptances of the plaintiff: but no Arefa 
was laid at the time on thefe trifling differences. Held that the tranfa'dlioQ beio^ 
that of an ahfolutt txcbange of /ecurities^ each party was confined to hisxemedyoa 
thofe fecuritiet, and that the Jaw would not raife an implied promife in the defend* 
ants, who bad become bankrupts, to repay to the plaintiff the amount on the balance 
of his acceptances paid after fuch baokrnptcy. 

defendant^ 
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defendant, ButtivanU pleaded, ift, Non aflumpfif. 2dlf, That '^^* 
before the exhibiting the plaintiff's bill, viz. on ift of O^oher nJ^TT-. 
1799, ^^ the defendant became a bankrupt, and that the fevcral again/t 
caufet of aflion accrued before his. bankruptcy. The other de- Butti- 
fendant, f^nu^ fuffered judgment by default. At the trial at ^^^^ 
GuiUholly before Grofi J., a verdiS was found for the plaintiff 
for 49/. 15/. %d. fubjedt to the opinion of this Court on the 
following cafe. 

The defendants were in partnerfiiip under the firm of Butti" 

vant and ff^biti, at the time of writing the feveral letters, and 

drawing and accepting the bills of exchange hereinafter men« 

tioncd. And fflfite at the fame time carried on another bufinefs, 

under the firm of ^Utt and Co. diflind and feparate from his 

copartnerfliip with ButiivanU The five letters (copies of which 

were annexed to the cafe) were written by Wbiti to the plaintiff, 

and contained the five following bills of exchange : (i.) *^ Nar^ 

•* wicbj July 22. 1799. — Three months after date pay to our 

«* order 61/. 7/. 6d, value received, as advifcd." (Signed) T. 

« Buttivant and W. Wbtu;' (and addreffed) « To Mr, JAn 

** Htndirfonj MichaePs AUty^ C^rnhilU London** (and which was) 

<( accepted John Henderfon^** (and indurfed by the defendants.) 

(2.) " Norwich^ Auguft 31. 1799.— Two months after date pay 

(^ to the order of Meflrs. W. IVbiUzxA Co, 143/. 14/. value 

«* received as advifcd.'* (Signed) *« T. Buttivant and W. 

« JVbiUy' (and addreffed to and) *♦ accepted John Hendirfon,^* [73] 

(and indorfed) «< H^. JVbitt and Co" (3.) This was the fame 

as the laft, only for 117/. 13/. (4.) ^^ Norwich^ Augtt/l j* 

«♦ 1799. — Three months after date pay tojoUr order 88/. 15/. 

•* value received, as advifed." (Signed) « T. Butiivani and ^, 

JVbiur (Addreffed) *• To Mr. IVm. fTeilt, Princes Strata 

•• LiictftiT Fiiids, London;* (and) «* accepted ff'm. Wdls,** (an4 

indorfed by the defendants;) (5.) ** Norwich^ S^pt. 9. 1799. 

•* Two months after date pay Mcffrs. fV. ff^biti and Co. or ' 

•• order 153/. 17/. 9d. value received as advifed." (Signed) 

« T. Buttivant and ff^. lytnte^* (and addreffed to and) " ac- 

« cepted John Hindtrfon^' (and indorfed) «* W. Whito 

« and Co." 

The plaintiflT accepted the four following bills of exchange, 
one dated ** Nortvicbt July 22. i799.-«-Three months after 
<* date pay to our order 6il. 7/. 6d. value received u advifed.'* 

£ 3 (Signed) 


I 
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»»o»- (Signed) «« T.BmitkHmt and ^. »*/V* (and iddreflcd to the 
BvcKLBiL plaintiff, and indoricd by the defendants) ; and the three otheis 
ag4ttnft all drawn by «< jy. fTbitg and Co." from N§nvhlh ^^ <vo 
^i'.T.V* months afterdate, payable to their own order, and indorfed by 
tbea; the firft dated " Stpt. 3. 1799/' for « a6i/. 7«." the 
next « 5j|^^ 5. 1799," for " 88/. isi.,*' and the laft dated 
^* Stfi. 10. 1799," for « 154/. zs:'\a) 
r74] The four laft-mentioned bills were Accepted by the plain- 

tiff for and on account of the defend abts, tviib^ut bis bamng 
Tioivid any unfiJUratUnfir thifamt^ tbir than tht hifirt-minMmMd 
fvi bills contained in the letters hereunto annexed. On the 1 ft 
OQAtr 1799 ^^ defendants became bankrupts: and £itffn»»f 
has fince bbtaioed his cerrificatc. At the time of fuing out tbe 
commiffion, and before the plaintiff had proved any debt under 
it, the plaintiff had paid to the holders of the four bills, whidi 
be had accepted, 515/* lyx. %i. on account ; which fum, toge* 
tber with the further (iim of 197/. 8j. 8^/. due and owing frooi 
t^e defendants to the plaintiff upon another account, making in 
the whole the fum of 713/. 6j. the plaintiff proved under the 
commiffion. After the fuing out the commiffion and proof of 
tbe above fum of 713/. 6x. under it, the plaintiff paid tbe balance 
of his acceptances of the four bills to the holders thereof, amount* 
log to the fum of 49/. 151. 21/. % for which the prefent aAion it 
brought. The five firft mentioned bills, drawn and fent by the 
defendants to the plaintiff, were duly prefented and returned for 
non-payment} and the fame are ftili wholly unpaid. But tbe 
plaintiff has received a dividend on tbe above fum of 713A 6i. fo 
proved as aforefaid. The qucflion for the opinion of the Court 
was. Whether the plaintiff were entitled to recover tbe (aid fuoa 

f «) T^he bill account flood 'thas between the parties : 


Bills drawn by the Defendtots. and 

accepted by their agents^ J. Htn 

dtrfon Or W. WMs. 
Sams. Time when doe. 

/• /. d. 

61 7 6 25th Oa, 1799. 
143 14- o 3a Uov. 
1 1 7 1 3 o 3d Ai^v. 

88 1$ ' o 6th JVtfv. 
153 17 8 13th iVifv. 


Bills drawn by Defendants and ac- 
cepted by FlaintiC 

Sums. Times whca due* 

Oi 76 25th OB. 1799* 
261 70 5th Hvv. 

88 IS o SthJVtfv. 
IS4 5 o 13th iVi^« 


565 7 ft 565 la 4 

Balance 054 


of 
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of 49'- 15^. arf. i If not, a wetdiSt to be ontered for the defend- '^^** 

ant Buttivmnt. {a) Buckler 

*Tbe letters . referred to in the cafe, all of which were ^g^amft 

written from the defendants to the plaintiiF, were as fol Butti* 

lows: ' ^.^«^- 

^^ Ntrwicb^ Auguft 6. 1799. We duly received your favour, r^-^i 
** requefting a renewal of the tranfadiioni through MeiT. Scbmi^ 
^ dir and Co. Agreeable thereto we now inclofe 

1^0 II o I ^^^^*^^ ^^^ ^^* " Auguft 6. 2 monthe. 
61 76 Htndtrfin. - - Jufy 22. 3 months. - 

j^.360 6 6 to which you will procure acceptances, and cre- 
dit us againft the following drafts we value on you. 
^.298 19 o - - 6th July 3 months. 

61 7 6 « • lid -^ 3 months. 


^^•360 6 tf to which we requeft your protedion ; and when 
at maturity will finijh the tranja&ion^* &c. 

" Norwicbt Augufl 31. i799.*T-Obrerving the drafts were* 
mitted you on Mr. Hindirfiu will be due in a few days, we have 
taken the liberty to inclofe two more, to which we beg you 
will, be pleafed to procure acceptances, and at th$ famt tsmi Wi 
takitbi liberty to va/ui on youstbi amount in one draft for tbe /ami 
fumf at two months from the fecond inftant Siptimbir^ to which 
we (bail confider ourfelves much obliged by your fliewing the 
ufual protedion, reiying any fimilar firvia in our power is at all 
times at yoser command^** iiQ* 

** Norwieby Sept. s* ^799* — ^We took the liberty a fewpoftt 
back to inclofe drafts on Mr. Henderfon. Not hearing from you, 
we prefume the fame a^e duly at hand, and ends tbe tramfa&ion. 
We herewith beg to inclofe a draft for 88/. I5x. on IV. Wells^ 
3d Augufiy 3 months. We advife faid friend it lays in your [76] 
hands, and have requefted him to call ^nd ihew honour to the 
fame ; there being a difference off on Saturday^ for which be has 
tbe neceOary. ^e taie tbe liberty to vabu on you tbe fame amount^ 

(a) Tbe qoeftion dated in tbe margin of tbe paperJ>ooks fcnt to tbe 
judges, (porfqanc to the late rule of Court) at meaot to be argued, was 
^ Whether the circomftances ftated in the cafe amounted to a mutnaJ 
accommodation ; fo that no debt could be faid to arife therefrom to either 
party i"^ This is mentiooed to remind pra&oonera of the riile« 

E4 , <f 
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I Soft. at ttv$ Months from this daft requefting the favour you will 'no* 
^ T^g ^'^c ^^^ f*"** on 'ts appearance/' &c, 
againfi *^ P* S. We obferve on Che i3tb you will have paid a draft 

Butt I- 13 5^;, 14/. on 7*. Htndirfin\ pray may fend anfwer." 
▼ANT. ^* NorwicbjSipt.g* >799- — We have duly your favour of the 

6th inftant, wherein we note your abfence from home; but as 
we prefume this will meet you, wi take thi libnty u nrnit j9U a 
draft for 153/. 17/* 8if. on ^^r. 71 Hendirfony at 2 months^ which 
tvf fl}aU ffleem it a favomr fon wiU have accepted ; and as we hgpa 
it win not he attended with inconvenience to you^ we take the iibertj 
to value on you the amount tn a draft the icth injiant^ at two months^ 
for 1547* 3X. ; to whch we beg your acceptance; and at matu- 
rity will finijh the tranfaHion^ except 51. 4^. which we leg our 
friend Mr. IVdh to fay ycu^** &c. 

There 'was alio another letter from the defendants to the plain* 
tifF, dated ** Norwich^ Sept. 19. i799»'' the purport of which was, 
to inform him of their bankruptcy and diflrefs; and hoping that 
the circumftance might not be attended with any fatal confer 
^uence to him, &c. 

Cotnyn^ for the plaintiff, contended that the plaintiff was en- 
titled to recover the balance paid by him on the bill iccounf. 
This was not a debt pioveable under the commiiSon by virtue of 
the ftat. 1 Geo. i. r. 31. which puts debts due at a future day on 
the fame fooling as debts actually due and payable at the time of 
the bankruptcy ; for unlefs (he debt exift at that time, it cannot 
be fo proved ; and here no debt exifted till after (he payment 
l77J of the acceptances. Snaith v« Gale (a). [Lord Ellenhorougb ob- 
ferved, that there was no change oi fecurities in that cafe ; zvA 
the only queftion here was. Whether there were fuch an ex- 
change I the one giving his own acceptances, the others the mo- 
ceptances of their agents ; it being uoderftood that each were to 
be liable for their own.] This was net an exchange of accept- 
ances, there was no mutuality of debtor and creditor i it was a 
tranfadion of mere agency on the part of the plaintiff for the 
defendants in getting the acceptances of Henderfin and Welb^ 
which they defired in their Iqaer that he would procure. [Z^mm 
rence]. Is it not the fame thing as if the bills had been fentby 
the defendants to the plaintiff with the names of Henderfin and 

{a) 7 Term Rep. 364. and 'vide Ciiltcn v. ll^biffn^ j Ifilf 13. and 
^Qimg f, Hockley t ib. 3^6. 

WelU 
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tf^ilU «s acceptors upon them ? In fubdance the defendants iSoa. 

tranfcDitted bills to the plaintifF accepted by their cprrefpondents Buckler 

in exchange for the plaintifPs acceptances.] This then was not ugain/t 

a cafe of mutual accommodation. [Lord ElUnhrcugb. How Butti* 

is this cafe aiftinguiOiable in efFea from Rp/fi y. Ca/hn'a)U ^^"^* 

Thai was a ca'e of mutual accommodation : for there the parties 

drew crofs bills on each other for the fame fums, and payable at 

the fame time, which each mutually accepted. Here the bills were 

not all made payable at the fame time, nor for the fame fums« 

Jn fome inltances the defendants* counter bills were made paya« 

ble two days before the plaintifPs acceptances became due, which 

/hews that they were meant to indemnify and put him in cafb for 

the payment of his own acceptances. [Lord ElUnhorough. That 

may be one circumftance from whence it is to be colleded r^gi 

whether this were a cafe of mutual accommodation or not : but 

if you look at the letters it will put the queftion out of all doubt 

that this was a cafe of mutual accommodation. They fpeak of 

pnlfiiing tbi tranfa£iton.\ That only meant that the tranfadioa 

would be fin i filed when the bills were paid, but not before. 

/F. Jaciftn contra. This is either a cafe of mere indemnity^ 

of prif cipa) and furety, or a cafe of mutual accommodation, i. . 

I^hough this were a cafe of principal and furety, yet the verdi(2 

for the plaintifF could not be fupported. For if a furety cake a 

counter fecurity, he has carved out his own remedy, and cannot 

have recourfe to another till that fail, according to Toujfaint v. 

Aiartinant[b] as commented upon in Cowley v^Dunlop (r). Now 

here the plaintifF might have fued the acceptors on the bills, and 

till tbey failed be could not have recourfe to his remedy againft 

the drawers ; and then only for fo much as was not recovered 

from the eftate of the acceptors. Befides which he has already 

proved his debt under the defendants' commiffion and received a 

dividend : and they cannot be liable both in their eftate and per- 

fons for the fame debt. But adiy. This is not a cafe of principal 

and furety, but of muiual accommodation and exchange of fecu- 

f ities. This appears plainly from a view of the fa£ls flated, from 

the coincidence between (he dates and fums of the counter bills, 

from the tenor of the letters, and from the exprefs finding of the 

cafe, that the bills were accepted by the plaintiff f(;//i(0ir/ his bav-* 

fng rgciived any conftderation for the fame other than the before-men* 

[a) 2 H. Blac. 570. i^b) 2 Term Rep, 105. (f) 7 T^rm Re/^ 568. 

tioned 
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i8os. ti$md Uib^ i. e. the counter *bill accepted by Hendirfin aod 
1 Tlbr ^^^* The cafe of Sfiattb v. Gate (a) does not touch thii | fw 
^41^ there was no exchange of fecurittes, but that of Rol/t v. Cajbn (I) 
BvTTi- k id point as to the principle. The prefent cafe is fimply this % 
the defendants tranfoitC to the plaintiff bills drawn by tfaemfelvet 
on third perfons, payable to their own order and indorfed by tfaem^ 
which are afterwards accepted by fuch third perfons ; and the 
plaintiff in exchange accepts bills to an equal amount (except a 
fradton which is accounted for at the time) drawn on him by the 
defendants, and payable at the fame time or nearly fo. There 
is no other confideration moving to either party than the counter 
bills; and that conftitutea it a cafe of mutual accommoda* 
tion. 

Camyn in reply diftinguiflied this from the other cafes, becaufe 
there was no mutuality in the fecnrities. For when acceptances 
are taken, the acceptor becomes the debtcff in the firft inftance of 
the holder, and not the drawer until payment has been refufed,* 
Therefore no debt arofe againft the latter until the payment hj 
the plaintiff of his own acceptances after the defendants' bank* 
ruptcy, againft which payment they were bound to indemnify 
him. Here there was no debitum in praeTenti before the defend* 
ants' bankrubtcy, as from the plaintiff to them, but only as to 
Hinditfan and WtlU : though it does not follow, according to 
Brcoh V. R9girs{c) and Horns v, ^ggins (^), that a bill iffued 
before the bankruptcy of the drawer could be proved under his 
commiffon, though payable at a future day certain, where there 

[8oj was no debitum in praefenti as between the drawer and the bolder 
who paid money on it after the bankruptcy. That in Rolft v« 
Cajlon^ and CcwUy v. Dunlop (#), it was exprefsly found that the 
parties bad agreed to accommodate each other and pay their own 
acceptances, which was not found in this cafe. 

Lord Ellenborovgh Ch. J. This is an adion brought to 
recover ^9/. j^s. 2d* which has been paid by the plaintiff Cnce 
the bankruptcy of the defendants in difchar^ of his own accept* 
ances. The queilion principally is, in what relation thefe par* 
ties ftood to each other, whether in that of principal and agene^ 
of which 1 fee no evidence ; or whether the tranfa£^ion between 
them was not a downright exchange of paper for the mutual ac^ 

(n) 7 Tirm Rip. 364* {h) a H, Bloc, 570. [c] 1 H. Bls€. 640. 
{d) 4 Tnm Rep. 714. (r) 7 Tirm Rep. 566, 

commodatioflt 
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conmodttion of the parties, an exchange of accefjtances of the s8oa« 
plaintiff for acceptances of the defendants, given in the name of - 
their agents, of equivalent, of what was confidered as tquivalent ugaimM 
amount; the difference being only a fmall futn of 5/, 4^. which Butti« 
was confidered as the immediate debi of the defendants agatnft VAMt. 
whom that ezcefs was, and which they provided for at the time. 
And this appears to be the true date of the cafe. Tf then an ex« 
prefs agreement between thefe parties to that effe£t is to be coI« 
leAed, that .excludes all implied confiderations. There was no 
promife of indemnity on either fide, in cafe their refpedive ac- 
ceptances were not provided for : bu| each party was to look to 
the liquidation of bis claim on the other to the bills which he 
took in lieu of his own, and his remedy thereon, and to thofe 
only : then the law will not raife any implied promife uttri thofe 
bifls. The circutnflances of the cafe (hew plainly that it was 
an exchange of fecurities. In the firft letter the defendants, in rg|i ; 
anfwer as it appears to a prior letter from the plaintiff, requefting 
a renewal of the tranfafiion through Schntider and Co., inclofe 
their bills drawn on S* and Co. and on Hendirfin for 360/. 6s. 6il 
on (he whole, which they defire the plaintiff to get accepted, and 
credit them for the amount againji other drafts on him far th% 
fam$ amtttfiU which they obferve will fnifi the tran/a^hn. In 
another letter they write of other drafts which end the tranfaefion. 
In another they mention a fimilar exchange, which *< at maturity 
will finift) thi tranfa£fieny ixapt 5/. 4^. which wt big our friend 
Air. Wells to pay you ;" throughout, the defendants when they 
inclofe bills to the plaintiff fpeak ^of valuing on him to the fmm 
amount* Nothing can fbew more firongly that this was a cafe 
of bills againft bills for the fame amount on the whole, though 
varying as to particular fums. The defendants fay, we will 
give you bills accepted by certain perfons in exchange for your 
acceptances. The plaintiff aflcnts to that exchange. Then 
there is nothing elfe to look to on either fide. The correfpond* 
cnce, which is the bafis of the agreement between the parties, . 
points to nothing elfe than an exchange of paper, which excludes 
all other confideration. The holder of the bills has his remedy 
firft againft the acceptor, and if he fail to pay, then againft the 
drawer. So if the acceptor refufe payment, the drawer has his 
remedy on the bill againft him. But the plaintiff as acceptor 
bat no remedy againft the drawers for the payment of his own 
acceptances, becaufe he did not accept in confidcration of a pro* 

mifc 
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'^^* Biife of indemnity, but to confideration of an agreement, or 
BvcKL£ R I'A^ber of an aSual and executed delivery of other acceptances 

againft to the fame amount. Such is the fituation of thefe parties ; and 

BuTTi- \x is only on the ground of an implied confideration of *indem« 

nity, which is negatived by the fads, that this claim can be fuf« 

1*821 tained. Therefore the cafe falls within the fame principle as 
governed that of Rolfi v. CaJIon. . The only difference is the 
trifling circumftance of fome of the bills becoming due two days 
before the counter*acceptances of the plaintiff, a circumftance 
not regarded by the parties at the time. It is unneceflary to fay 
any thing of the cafes of Brooks v. Rogtrs (tf }j and Howis v. Wig" 
fins {b)i though I have a decided opinion upon the fubje*^ : it 
is fufficient for the prefent to obferve, that the noble Lord by 
whom the former of thofe cafes was determined, afterwards 
changed his opinion in the cafe £x parti Stddon (r), and that the 
latter cafe has Cnce been doubted in this court by fome of the 
Judges in Cowlty v. Dunhp. 

Grose J. The only quefton is. Whether this were a cafe of 
exchange of fecurities ? and it plainly appears to have been fo 
intended by looking at the letters from the defendants to the 
plaintiff; mention being made in them oi finiflying i^ tranf^ 
m&ion^ that is, balancing the amount of the counter bills to be 
accepted by the plaintiff in lieu of thofe from time to time fenc 
to him ; and this too done with fuch exadinefs as to dired the 
immediate payment of fo fmall a fum as 51. 4/1 overdrawn oq 
one fide in one of the bill tranfadions which paffed between 
them. Th^n if this were the cafe of an exchange of fecuritifs^ 
and not that of principal and agent, it is fettled that no afiion 
can be fuftaineB as upon an implied promife of indemnity. Ic 

[S3] was fuggefted to be like the cafe of Hvwis v. Hoggins \ upon 
whichi if it were fo, there would be much to be faid ; but it is 
not ncceffary to enter into that confideration here, for it is enoug(| 
to fay that it is not the fame cafe. 

Lawrence J. This is a cafe of mutual exchange of paper 
fecurities, and not that of principal and agent ; and therefore 
not a cafe on which any-implied promife can be raifed : and if Bor» 
then I think, for the reafons given by me \tiC9wliy v. Dunlop^ 
the plaintiff cannot recover. I abfiain from repeating the fam# 

{a) 1 H, Blac. 640. (*) 4 Tirm Rep. 714. 

(r) In Chancery, »6th N<w, i79^> cor. Lord Lougbi§rwgh C. cited 
ID Cfvlij^ V. Dun/of, 7 Term Rep* 570. 

arguments 
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arguments again, becaufe all that has occurred to me upon the ^ 

fubjeA will be found in the report of that cafe. Then the only Bucclik 

remedy which the plaintiff has is upon the bills which he took in jigait^ 

exchange for* his own acceptances. But it is argued that the 

fum for which this zStion is brought could not have been proved 

under Buttlvanfs commiflion. I do not fay whether it could or 

not ; nor is it material now to decide that queftion \ becaufe the 

plaintiff's remedy is on the bills, and he muft purfue that alone 

from whatever fund the payment is to come. I| is enough to 

fay that this adion, which is founded on an implied promife and 

not on the bills, cannot be fupported. In CowUy v. Dunhp the 

Court differed in opinion ; Lord Kinyon and Mr. Juftice AJbhurfl 

holding that the plaintiff was entitled to recover, againft my 

Brother Groft and myfelf. With great deference to the opinion 

of thofe from whom we diffented, I will only obferve, that Lord 

Kinyon miftook our meaning in imagining us to have conddered 

that the amount of the bills given by the Dunlops could have been 

proved by the PiUrs un^er Dunlops* eomm\t&on : we did not fup- 

pofe that : we only endeavoured to (hew, that the Pitus^ having 

received a confideration for their own acceptances in the ac- rg^j 

ceptances of the Dunlops^ could not rcfort to an a£lion upon an 

implied aflumpdt againft the Dunlops^ on the ground of having 

paid the acceptances of the latter as well as their own (a}. I 

mention this to guard againft any miftake of what I meant to 

fay from the way in which Lord Kinyon appears to have under- 

Aood what I did fay. 

Lb Blanc J. It has been argued that this tranfa£lion was 
not a cafe of mutual accommodation, but one of principal and 
agent, or more properly fpeaking, principal and furety. And 
reliance has been principally had on the expreffion in the de- 
fendants' letters, that the plaintiff would procun the acceptances 
of Hendirfon and the others, as if it were to be underftood that 
the plaintiff was defired to pledge his own credit with thofe per- 
ibns in order to induce them to lend their acceptances. But 
clearly that is not the fair refuli looking at the whole tranfa^iion. 
The plaintiff was not to procure thofe acceptances by pledging 
any credit of his own, but on the fole account of the defendants ; 
the real tranfa£lion being that thofe acceptances were to be ob* 

(«) Vide ExpMTti Walktr^ 4 Vtf. Jud. 373. 

g tained 
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1802. Uined by the defendance of their friends in exchange for the 

plaintiff^s own acceptances. The acceptances thus interchanged 

.^"^ tallied in effed in their refpeAive amount ; and when it hap- 
BuTTi- pened that there was a diiFerence of a few (hillings in one tranl^ 
TAMT» adion, that difference was immediately ordered to be paid up. 
From thefe circumftaoces I conclude that it was an exchange of 
acceptances for acceptances ; and it makes no difference whether 
the acceptances fo exchanged by the defendants were their own, 
[85] or procured by them from friends* Then the queftion is. 
Whether in point of law this amount to an implied guarantee 
of each other's fecurities ? Or, Whether it be not an abfolute 
exchange of the fecurities theoifelves, fuch as they were, without 
any collateral refpoofibility ? If the latter, as 1 conceive it is^ 
then the law will not imply a promife to indemnify each other 
if the fecurities {hould fail : but the remedy muft be upon the 
fecurity takeui according to the cafes of Twjfaint v. Maninani{^) 
and Martin v. C9urt (^}. Suppofing the phtntiff*s acceptances 
bad firft become dae, and he had paid it two days before the 
counter bills became due^ would he have had an immediate re- 
medy againft the defendants as upon an implied promife to in- 
demnify him ? I conceive clearly not ; but he muft have waited 
and taken his remedy upon the counter bills, firft proceeding to 
demand payment of the acceptors, and if they failed, then pro- 
ceeding againft the drawers. It is not material however now to 
coofider what is finally to be done upon the bills i it is fufficient 
to (hew that there is no implied promife whereon to fuftain this 
adion. And thinking as I do that this was a cafe of mutual 
accommodation, and that each was to be anfwerable on the bills 
alone which were exchanged} I am of opinion that the plaintiff 
cannot maintain this adion on an implied promife in confequencc 
of having paid his pwn acceptances. 

Poftea to the Defendant Butthaut. 

{a) z Ttrm Rip. ibo« {h) It. 640* 


The 
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180^ 

The King agawjl the Mayor, &c. of Liverpool. Wtdmfdof^ 

Nov, I7ch, 
TN in indi£tment againft the defendan(S| the corporation of Indidment 

Liwrpotly for the non-repair of an highway, the firft count fornoo-rcpair 
Hated that there was within the townfhip of Liverpool in the ^^j^Jj^^^**^*^ 
county of Lancajfer^ a common king's highway and public ftreec ^^-^ |j^£^ 
called ^itn^Jheet^ ufed, &c. for carriages,, &c. -of fuch a length charging the 
and breadth, which was out of repair, &c. And that the bur- ^r??^**^ 
geiles of the town of Liverpool have immemorialiy been a body ^-^i^ ^ ^^ 
corporate, &c. ** and that the faid body corporate from time fcriptive lia* 
whereof, &c. all the common king's highways,, from time to biljty to re- 
time made and laid out within the faid townfhip, and ufed for ^og\;l^^^ 
all the liege fubjefts, &c. except fuch of the faid feveral highways ways, ice 
as have been, are, or ought to be repaired according to the form within f«cli 
of the feveral ftatutes in fuch cafe rcfpeaivcly made, of right JlT"* ^^* 
have from time to time refpedively repaired, and been ufed to ^^^ /^ ^ ^^ 
repair, and ftill of right ought,'* &:c. The fecond count only paired a€€eri* 
varied from the former in charging the defendants with being 'Htbtform^ 
immemorialiy bound to repair all the highways and public Jlreett nj^^ififf^% 
ij^ithin the fame limits, exupu &^« The third count charged caft maie^^ is 
them with the fame liability to repair, .&c. within the town and bad» for want 
farijh of L. The fourth count charged the defendants' liability ^^^^l^^"^ ,^ 
CO arife, by viitue of their tenure of an ancient port within the ^^^ \^ fiMti^ 
faid limits, and the right of taking certain tolls and duties inci« lion wai not 
dent thereto. The fifth count charged the fame ratione tenura "^^^^"^ ^^^ ®f 
of certain lands : as (he fixth did ratione tenurae of a mar* ^;^„,^ ^ 
ket. All tbefe counts contained the fame exception. The count dating 
1^7] feventh count, after ftating the highway and public fireet the defend. 
called ^teh'flretU to be out of repair as at firft fet forth, pro- *o arifc\v' ^ 
ceedcd to date that the defendants hy virtue of a certain agreement virtue of an 
before the making and laying out the faid highway and ftreet, agutment 
and the building of any of the houfes therein fincc ereded, made '^"^^ J*J^ ^^" 
between them and the owner of the land over and on which the alonefide of 
fireet was made and the houfes built, thitherto had collefled and it is alfobad: 

received, and flill were entitled to colled and receive every year ^^] ^^ parifli 

who are 
from the occupiers of the faid houfes refpedively 4^. for each ^^\^^ fj^^^e 

boufe, and from fuch of the faid occupiers as kept waggons or bound to the 

carUj 7i. and ti. for every horfe kept to draw, &c. upon the repair of all 

highways 
wrlthio their boundarica cannot be dircbarge4 from fach liability by any agnemout 
with others. 

4 highways. 
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1802. highways, for the reparation of the faid ftreet : and that the de« 

^ fendants have from time to time repaired the fame, &c. and wero 

aiainft hound by reafon of tbe premifes to repair, &c. To all which 

Tbc ^^^w^ counts rhere were general demurrers and joinder. 

&c. of Li. 9 ci^f^ in fuppori of the demurrers. As to the fix firft 

counts, the prefciiption being qualified with the exception of fuch 
highways as ought to be repaired hy virtue of theleveral ftatutes 
in fuch cafe made, it ought either to have been (hewn what ftrccts 
were fo excepted, or ai leaft it (hould have been averred that the 
^uitn ftrtit in queftion did not ccme within the exceptions* 
Pimvd. 103. 376. 71 Jonn^ 125* Jams y. Axtn^ i Ld. Raj. 
120. and Spitrts v. Par kit ^ i Ttrm Rtp. 144. which (hew that 
where a party means to avail himfdf in pleading of the general 
words of a pardon, covenant, devife, or enading claufe of a fta* 
tute» which refpcdiively contain any exception, he muft Ihrw 
chat the matter which he iofifts on does not come within the ex* 
ception. Here the exception is part of tbe prefcription itfelf. 
[88j It does not indeed appear whether the exception include private 
as well as public fiatutes: if the former, the Court cannot take 
notice of them unlcfs they be fpecially pleaded. If tbe latter, tbe 
exception is at leaft as large as the liability in the abftra£l : but 
even tbere^ whether the particular ftreet in queflion fall within 
tbe exception is a UQ. which can only be known to the Court 
from an averment. As to the laft count, no agrament can ex« 
onerate.a parifli from the comoion law iiabiliry to repair («)• 

Scarliti contra (being called upon \>y the Court) ad<nitted that 
he could not fuftain the laft count. But iis to the other counts 
he faid be meant to contend that as all ftatutes relating to com* 
roon highways muft in the nature of the thing be public ftatutes^ 
tbe Court was bou, d to take notice of them without pleadmg 
them fpecially, and therefore they would know that ^unfintt 
in qutftion was not within anv of she exceptions a!lude<i to : and 
this he obferved diftioguiflied tD6 caie from feverai of thofe men- 
tioned where the exception was of private matters, which muft 
be thewn in pleading. 

Lford Elleksorouqh Ch. J. That is a pofition which re* 
quires to be proved by further argument. But what anfwer can 
be given to the other ohje£tion, that whether or not we are bouod 
te notice all the flatutes relative to highways, yet that as the 

{a) Vide i Vtntr. 90. 

pro2ecotor 
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prorecutor has pleaded a prercription to repair with the exception 1S02. 
of thofe ftatutes^ he ought to haVe averred that the ftrcet in quef- rp/*"^ 
tion was not within any of the exceptions. Suppofe a ftatute a^ainfi 
had been paflcd, * enading that the corporation ihould not be The Mayor, 
liable to repair S^tn^ftraU o>uft not the indifloient have averred *c. of Li- 
that the ^uun-ftrnt in queftion Was not the ^ienjlnet meant ^**^®°^' 
by that ftatute. \*%9\ 

Lawrence J. Suppofe a ftatute had pafTed to fay that the 
corporation were not bound to repair new flreets made after the 
firft of January 1801, muft there not have been an averment 
that this ftreet was made before that time ? This {hews that the 
circumftance of a ftatute being public does not take away the 
neceffity of averring that the cafe does in fad come within the 
exception created by fuch ftatute. 

P/r Curiam^ Judgment arrefted. 


Spemce againft Stuart Bart* Wedmfday^. 

Nov. 17 th. 

A Rule was granted calling on the plaintiff to fiiew caufe why A defendant 
the b^il bond given by the defendant in this caufe ftiould in a caufe, at- 
BOt be delivered up to be cancelled on filing common bail, and ^^u^^^Jl'^trt 
why the plaintiPs attorney ftiould not pay the cofts of the appU- be examined 
cation. This was grounded on an aiEdavit, ftating that a. prior under a rule 
aaion had been brought in C. B. agalnft the fame defendant, ^^^®"/^*]* 
which was referred to arbitration by rule of court, and the arbi- f„^ axreft. 
trator was (o be at liberty to examine the parties on oath. That eundo, nao* 
the arbitrator did accordingly require the defendant's attendance '^ j^ 
to be examined on oath, who came up to London from Scotland 
for that purpofe, and was examined on the 23d of July laft at the 
Salopian coffee- houfe at Charing-^rofs. That the examination 
not being finiflied till 11 o'clock at night, and the defendant 
having ihtinxation that bailiffs were lying in wait to arretl hiqi [9^] 
as be went away, he flept at the coffee-houfe that night, and was 
arrefted there early the next morning j and that though he gave 
tbem intimation of the occafion on which he had come there 
they refufed to liberate them. In anfwer to this, it was fworn 
that the plaintiff^s attorney in this caufe, -(who it appeared was 
pfcfent at the reference the night before the arreft, and was alfo ' 
the attorney for the plaintiff in that caufe,) knew nothing of the 
yoL.lII. F fiieriff'a 
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itot. fberifl^t officers bdag cben about the houfe, nor wat coacerned 
^*~* ia Che defendaat'a arrtft ill the &rft inftance(«)i but having 

Agaimft 1*^^^ ioformed by his clieat (ihe prerent plaiaciff) of the arreft 
SruAftT. OQ the moriiing of the 24th^ he had in confequence fued out a 
writ in this caufe, and had lodged a detainer agalaft the defendant 
at the flieriff^s office ia the courfe of the fame morning. 

Hti^M (hewed caufe, and endeavoured firft to (hew that the 
defendant was a volunteer, and might have waved giving evidence 
for himlel^ before the ar)>itraior ; and therefore was not within 
the privilege of witncfles or parties attending courts of juftice (A) ; 
at ieaft as it did not appear that he wu ufing due diligence to 
ttifuvL. And next he endeavoured to exculpate the plaintiff and 
his attorney from any blame, u they were not inftrumental in 
procuring the firft arreft, bat only lodged a detainer againft the 
defendant afterwards^ 

TaeI Lawis in fupport of the rule relied on Hitlif% cafe (<), EM<bfp 

Tria. 1788, cited in the laft edition of Cam. Dig. tit. PriviUgi 
{from Arrefi)^ where it was hdden that a party to a caufe was 
privileged from arreft during hit attendance on an arbitration 
under a rule of nifi prius \ and obferved that the privilege was 
illiifory if a detainer ^re good, though the original arreft were 
founded on a breach of the privilege. 

Lord ELtBKBOROUOH Ch. J. This defeodant was clearlf 
privileged ; and the privilege extends to one rtdiundt as well as 
moiia et m^ranJs* And it does not appear that be has been guilty 
of any negligence in not availing bimfcif of his privilege red* 
enndo within a reafooable time ; for he was arretted early the 
next morningt before it could be known whether he were about 
to return home or not. 

Tki CoMTi thereupon direfled the rule to be made abfolute : 
tod aiM the plaintiff's attorney was cognizant of the occafion on 
the defendant was at the place where he was arrefted^ 


(a) It appeared that the defeodant had made a fimilar application 
aa the Coart of C F^ out Mrhich the writ iflaed on which be was ar* 
refted, co be difcfaarged Aooi fiieh arreft, which had been granted 
accordingly. After which the defendant was kept in caftody opon the 
detaieer lodged in thii caofe. 

(i) One arretted^ while attendiog cominiffioners of baokmpt to 
pfovc a debt, was hdden not to be privileged. Kimfir v. fyUiiamt^ 
4 Tirm Rgf, 377. 

U) Fidt 6. C. referred to by Lmwrtuet J. ia Ardit^ v. FUumt, 

Ihey 


/ 
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thry did tbej (hould not afford adequate proteAion to witncfles 1802. 

voder fuch circumftances unlefs they made the SpTiici • 

Rule abfolute with cofts. againfi 

Stuakt* 


f92] 
ATKiNa and Others again/l BanwelL and Another. WtdmejJtyi 

HTHIS was a rule calling on the defendants to (hew taufe why The flat. 

the Mailer ihould not review his taxation of the cofts in the 7 J*^c, i. r.$« 

caufe, and why the defendants (hould not refund to the pUintiffs ^' r^'xJ 

* r.ia.y* 3. giv« 

or their attorney i8/., the double cons which had been paid to jng d >uble 
chetn. The ai!3ion was alTunipfit by the pari(h officers of Tod* cofts to pariih 
dingion againft the pari(h officers of Milton BrjanU to recover ^^^^^^ ^"«<^t 
money laid out by the former for maintenance and medical au q^^ to adiona 
fiftance afforded to a pauper belonging to the latter pari(h| in sgainft them 
which there was a judgment of nonfuit (a) ; and the M lAer had ^^^ ^ ^^^' 
allowed the defendants double cofts, conceiving them entitled to ^^^}^ ,3 ^[^^ 
it utfder the flats. 7 Jac. i. r. 5. and 21 "J at, i. r. 12. yT 3. in- non-payment 
afmuch as they had been fued in their chara6ier of pari(h officers. ^^ money laid 
Wllfon (hewed caufe, and adverting to the rule mentioned in fuppo|I^ofone 
Hmllock on cofts, 235. to have been laid, down, that the ftat. of their paa« 
7 Jot. I. does not extend to a£lio'ns for a nonfeazana^ but only P^*** by an. 

where fome aft is done by the officers j obferved that the cafe of ?'****" P"*. 

* into which he 

Hirring v. Finch (i), cited in fupport of it, which was cafe went t and 
againft a mayor for refufing to receive the pUintifPs vote as a for which In 

freeman, was at variance in principle with Ohltf v. SabirUYi ^^^^/>f^^^ 

!_' J /I t?r • • . -A • • ..1 / funipfitwaa 

where the ftat. 43 BItz. c. t. in pan materia, giving treble da^ brought 

mages ill cafe of a verdi£l for a defendant, &c. fued for taking a againft them. 

diftrefs, &c. or any other ibing doing by virtue of the ad, was [93] 

bolden to extend to a cafe in afiumpfit, where the plaintiff having 

voluntarily paid money on a poor rate, afterwards brought an 

adion againft the overfeers to recover it back. [Lawrgnct ]• 

There the zQ i6nc was the receiving the money. — Lo Blanc J. 

It was a payment made to avoid a diftrefs.] The cafe of Her* 

ring V. Finch was not ultimately decided on the ground of the 

objedioo taken that the mStion was fo^ a nonfeazance, but be^ 

^ii(g the ad done by thje defendant was not as a Juftice of Pcace^ 

(m) Fide ante, 2 vol. 565. oo the principal pmnt* 
li) a jLov. 250. ' (c) r#/v« 176. 

J a but 
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iSo2. but in his capacity of a corporator. He coQcIading with re- 
AtTTms f^*^""? ^® ^**c Maftcr for the modern pradice. 

^aittfi ^*fi contra was ftopped by 

Banwsll. *tht Court ; who faid, that this was the cafe of a mere non- 
feazance, to which the words of the ftatute did not extend : and 
there was no reafon for departing in fuch a cafe from the letter 
' of the ftatute. 

It was thereupon referred bacic to the Mafter to review his 
taxationi and that fuch fum as he direded (hould be refunded. 


Wtdnifltay^ Feise and Another, Affignees of Brownb a Bankrupt, again/I 
JVW. i7.ih. Wkay. 

A trader here Tfj trover the plaintiffs declared for certain bees wax, the pro- 
der to his * V^^^y ^ ^^^ bankrupt before his bankruptcy ; to which the ge» 

correfpond- [9^] neral iflue was p1ead«rd ; and at the trial before Li Blanc J. at 

ent abroad to the futingsat Guildhall^ after Hilary term laft, a verdja was found 

tain colod"^" for the plaintiffis for 633/. 51. 24/., fubjeA to the opinion of this 

which the Court on the following cafe : 
latter pro- \^ j^^g 1801, Browne^ the bankrupt, who was a trader in 

h?j ovwicrc- ^'^^^i g*v« ^^ ^^^^^ ^o Fritzingi of Hamburgh^ merchant, to 

' dit, without procure and fliip for bim a quantity of bees wax. In purfuance 

naming the of which Priizing procured the wax in queftion, and (hipped the 

a^dlh'D^'to ^^^^> ^'* ^^^ account and rijk of the bankrupt (packed in eight 

him at the cafks) on board the Lmfe and Amelia^ Captain y. Scbnacien^ 

original igrg^ of Hamburgh^ a general Jhip^ for the port of London^ in the 

price, ^^^%' bcginniiig of ihe month of jtugujl laft, addrtffcd to the bankrupt, 

comitiiflion ; and the bill of lading was filled up to the order of the bankrupt. 

held that the The perfons from whom Fritzing purchafed the wax and the 

correfpond-^ bankrupt were xt(^tQ\v^\y Jlrangers to and'had no corrcfpond- 

(ofsLT ^'vendor ence or accouAt with each other. The invoice price of the 
as between wax, including the commijjion charged by Fritzing, amounted to 

uTdtrte^'c '5^'* ^"^^'^gi f^' ^^'^^^ ^^^ Fritzing, at the time of (hipping 

that on the 

bankruptcy of the latter he may ftop the goods in tranfitu by procuring the bill of 

lading from the bankrupt's brotlier : and this though the trader here had before bis 

bankruptcy accepted bills drawn on him by his correfpondent for the amount of the 

goods ; fuch acceptances proveable under his commiflibn amonntiifg at nkoft to pare 

payment for the goods, which does not tal^e away the.' vendor's right to ftop ia 

traafitu, 

Che 
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the wax, drew three bills of exchange on the bankrupt, dated 1S02. 
the 4th of Attguft 1 801, for the feveral fums of 210/., 260/.^ and J"""^ 
280/., maUng together the faid fum of 750A, all payable to the mpainfi 
order of himfelf at two ufances ; and informed the bankrupt that Wa at* 
he had drawn the fame for the price of the wax, and that the 
bankrupt (hould have credit for the fame when the bills (bouTd 
have been negociated:- which bills of exchange were accepted by 
the bankrupt, and have fince been proved under his commiffioh 
as after ftated. The bankrupt received the invoice and bill of 
lading on the loth of Auguft 1801 : and on the 2d of StpUmUr 
laft fufpended his payments and committed an ad of bankruptcy; 
and a commiffion of bankrupt had been ifiued, whereon he wais [95] 
duly declared a bankrupt, and the plaintiffs cbpfen bis affignees.' 
On the 3d of September the defendant, (being the agi^i of Fritning^ 
under a general power ef attorney, dated ytb Juguji iSox ), called . 
at the bankrupt's counting-houfe, in order 10 obtain a fecurity 
for the money owing by him to Fritzhg. On this bccafion the 
bankrupt's brother, G. Brwmti delivered up to the defendant, as 
focb agent, the invofce and bill of lading of the wax. The ibip 
Louife and Amelia arrived and was enUred at the cuftom-houfe in 
the port of London, on the nth of Septemher^ and not before. 
The defendant, on the receipt of the bill ot lading and invoice, 
delivered the former over to Yates and Co. for them to enter the ' 
wax at the cuftom-houfe, pay the charges thereon, and feU the 
fame as his agent?, and on his account. TTutes and Co. accord- 
ingly received the wax on behalf of the defendant, and fold the 
fame on his account to one Pilgrim^ for 814/. j6i., which fum 
the defendant has received in account with Taies and Co. i and 
Frhzlng has fince confirmed the defendMniN a£t in taking pof- 
fci£on and difpofing of the wax. Fritzing negociated the bills 
drawn by him for .the wax with F. Karftens^ a banker in Ham^ 
iurgh, to whom he indorfed the fame, and received the amount 
from him«. and i<^ve credit for the fame in his account with the 
bankrupt. KatjUns negociated ht bills with other houfes ia 
Hamhurgb\ and the bankrupt, previous to his bank. ujircy, duly 
accepted the bills. The bills became due on the 7th of OSJober^ 
and were not paid by the bankrupt, nor have t-e Wxn paid by 
triizing, who is now infol vent» ^tit were taken up under pfotefl: 
\>J Feife^ for the honour of JDfyi?j«j, who naR fine*- ••' N'-ro the 
bills under the bankrupt's commiilion^ and holds FtitTii.g and. 
bis eftate alfo refponiible for the faiu bills. Ttie b^ujkiupt, at [9$] 

Fa the 
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i8o2« the time the wax wis purchafed tnd (hipped by Fritximg^ wil 
r indebted to Frit^ng in 3000/. on the general balance of accottot^ 

mgMmM ^"^ ^'" continues To indebted, ezclufive of the price which 
Waay. Fritxing paid for the wax, and for which be drew and received 
value for the before^mentioned bills of exchange. The money 
paid by Tata and Co. for the duties, freight, and charges attend- 
ing the wax, amounts to i8i/. lOi. lod.^ which being dedu£ted 
from the money received from Pilgrim leaves 633/L 51. 2d- the 
net value of the wax. The queftion for the opinion of the Court 
was. Whether the plaintiSk were entitled to recover in this 
aAion : If the Court (hould be of opinion that they were, the 
verdid to ftand i if not, a nonfuit to be entered. 

Scarlitt for the plaintiffs. No clahn can arife for the defend- 
ant to detain the goods from the delivery to him of the bill of 
lading and invoice by the bankrupt's brother, after the bank- 
ruptcy : but the goods not having reached the bankrupt, the 
queftion is. Whether Fritting had a right to ftop them ia tran^ 
fitu I But, ift, No relation cxifted between the bankrupt and 
Fritting^ on which the right to ftop in tranfitu could attach ; 
and, adly. If fuch relation did exift, the exercife of it was pre- 
cluded under the particular circumftances. 1 • Fritxing wat t 
mereySi/fffr, purchafing on behalf of Brntim^ his principal ; mod 
^sfucbt could have 00 right to ftop in tranfitq, like the yfunJkr or 
owner of the goods, but had only a lien on (hem for his balance, 
fo long as they remained in his poQeffion. Tl^e right of ftoppiog 
in tranfitu does not arile out of the relation of confignor and 
confignee generally, but out of that of vendor and vendee only. 
The cafes are a]I recent in the recoUefiion of the Qourt. If in* 
[gy] deed the hGtot do not difclofe bis principal at the tinie of tlie 
purchgfe, the vendor may proceed againft him for the value i 
but that cannot make the faQor a purchafer, ks between him and 
bis principal ; for the latter, when difclofed, is refponfible to the 
original vendor. But adly, Syppofing this a cafe of vendor aqd 
vendee, no cafe has occurred, where the goods were even in part 
paid for, that the vei|dor could ftop in tranfitu and retain them, 
. uqlefs he refunded what he had received. In Ihigfin v« L§f (e), 
where the right of ftopping ifi tranfitu after a part payment for 
the goods was eftablifheds it was found as a fi^^ that the mooej 
lb received by the vemlor bad been tendered l^f k again befofq 

(^)7rmi«^.44o. 

the 
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adioQ brought. Now here Friizir^ has received the full itoa. 
value ot the goods^ not indeed from the banktupt the vendee, but 
from others with whom he difcounted the bankrupt's acceptances 
ID refpcd of the goods in quefiion, which acceptances have been v! 
fioce proved under the bankrupt's commiffion* It would b^ 
therefore unjuft to withdraw from the bankrupt's eflate the value 
of the goods while it is left liable to anfwer bills for the amount 
in the hands of third perfons. In tyifeman v. Vandefmi (tf )« « , 
court of equity firft efbUiflicd the right of the vendor to flop, in 
CnnfitUy where the vendees bad paid no money for the goods : 
but equity would nev<r aid the vendor to aflert fuch a rights until 
be had refunded what he had received, of exonerated the bank« 
mpt's efbte from all liability in confequence of bills acepted by 
bim and afterwards negociated by the vendor in refped of the 
goods. In Kinlock v» Craig (>), where the ctrcumftances ffere 
fimilar to the prefent, the whole argument turned on the [98J 
diftindion between vendor and vendee, and principal and. 
faSor. There 4he confignor's right to flop in trao6ttt was 
eftablilhed againft the bankrupt, who had accepted bills drawn 
upon the credit of the goods configned, upon the very ground 
of confidering the relation between the parties to be that of 
frindpal and faHor^ and becaufe a fa£lor had no lien on 
the goods till they came into bis aAual pofleflion. [Lmuh 
remtg J* In that cafe it was contended that the acceptance 
of the bills by the confignee in refped of the cargo configned. 
made the tranfaflion a y2r/r, which it was not intended to hew 
There was no quefiion as to the right of a fador to flop in 
tranfitu ; for the goods had never reached the fa£lor ; but the 
quefiion was. Whether the owner of the goods might not ftop 
them in tranfitu before ihey reached the fadlor? And it was 
holden that he might, notwithftanding the ' fador bad given bis 
acceptances upon the credit of the confignment* j Here the ar« 
gument for the defendani can only be fuftained^ if at all, upon the 
ground that the tranfadton was a fale: then if it be fo, the ac* 
cepunces muft be taken to be a payment, fo far as that the con* 
fignor's right to flop in tranfitu cannot be enforced without a 
tender at kaft of indemnity to the bankrupt's eftate againft its 
liability to fuch acceptances. [Lawrence J. Is it to be con-i* 
tended that if one to whom goods are configned accept bills 

{a) 3 Tira. aej* (^) 3 Term Rif. 1 19. and ^Sj* 

F 4 drawn 
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1801. drawn by the confignor for the value, and afterwards become 


Feisb 


bankropt before the bills are paid, in confequencc of which the 
"}^5 drawer is obliged to take up and fatisfy the hills; yet thai the 
Wrav. confignec is entitled to have the goods from the agent of the 
confignor who has (lopped thetn i The confignor is entitled to 
[99] have the whole value before he parts wi:h the goods. In cafe of 
a partial payment, where the argument may cut hoth ways, then 
he who obtains the legal pofleiBon is entitl&d to keep it. And 
if the vendor have a right to ftop (he goods in tranfitu, and have 
flopped them, he has a lien on the goods till the whole price be 
paid. The affignees of the bankrupt, who are the a^ors in this 
cafe, muft recover.by the ftrength of their own title.] The goods 
in this cafe were (hipped at the rifk of the bankrupt, and there* 
fore FriiTungi fuppofing him to Aand in the chara£bcr of a meie 
fador, and not of a vendor, would have loft his lien on them, 
and therefore could not ftop them in tranfitu, according to Swiet 
Y. Pym (tf). 

MarryaiU contra, faid that all the cafes eftahlifhed the right 
of ftoppingin tranfitu as between confignor and confignu gene* 
rally % and here it was found in the cafe that Fritztng configtud 
the goods. But fuppofing there we're fuch a diftindion in law 
as that contended for, yet the fa£ls did not warrant the applica- 
tion of it here ; for Fritting was to all intents and purpofes the 
vendor as between thefe parties. He was in the common cafe of 
9^ merchant who purchafed goods by the order of his correfpon- 
dent, for which he made himfelf refponfible, and for which he 
drew bills payable to his own order. [He was then ftopped by 
the Court.] 

GitosE J. This is an a£lion of trover by the vendee of 
goods who has not paid the price for them againft the defendant^ 
the agent of the vendor, who has ftopped them in tranfiru. It 
appears that in Jum i8ei an order was given by Browne, the 
[lOOj bankrupt, to fritztng^ his correfpondent abroad, to purthafe the 
wax for him. Fritxing bought it accordmgly of another mer« 
chant, who was a complete ftrangcr to Browne^ and had no ac« 
Count or correfpondence wi h htm. There was then no privity 
between Browne and the merchant of whom the wax was pur* 
chafed. On the 2d of Jiuguft the wax was (hipped, and on the 
4th Friizing drew bills of exchange on Browns for the price | 

{a) JntOt I vol* 4* 

and 
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«nd on the loth the latter received the bill of lading and invoice. i8oa. 
Oo the ad of Slumber Brotvmheczmc a bankrupt ; and on the , ^ 
next day the defendant, on behalf of Fritxing^ obtained from the againfl 
bankrupt's brotb(*r the bill of lading a:)d invoice : and it turns Wrat. 
out that the bankrupt's acceptances have not been paid. What 
is this then but the plain and common cafe of the confignor of 
goods, who has not received payment for them, ftopping them 
in tranfitu before they get to the hands of the configoee. It is 
fard that no Aieh right exifts in the cafe of a fador againft his 
principal. If this were the cafe of faflor and printipal merely, I 
ihould find great difficulty in faying that it did. But here 
F^ttzing may in reality be contidered as the vendor. For the 
name of the original owner was never made known, to the bank- 
rupt. There was no privity between them ; but the goods were 
purchafed and the bills drawn in Fritzin^s own name ; and 
therefore he ftands in thefituation of vendor as to Browm. The 
defendant, ailing under an authority from Fritztfig^ applied, 
upon the bankruptcy of Browm^ for the purpofe of getting fecu-* 
rity for the goods, and received the bill of lading from the bank- 
rupt's brother, as he bonefily might, and which the other aded ' 
boneifly in giving up to him. This is agreeable to what Lord 
Hardwich faid in Sneev^ Pn/cct (a), that if the confignor get the Tioil 
goods back again by any means fhort of felony, he (hould not 
blame him. Now this is the common cafe of confignor and 
confignee, where the former has not been paid for his goodS) 
and he gets the bill of lading honeftly into bis pofleffion, and 
flop's the goods while they are in tranfitu. How then can we 
fay that he is a tort-feafor, and guilty of a converfion ? I am 
not fatisfied that there is any diftin£lion in law between the cafe 
of a vendor and a faflor configning goods i but if there be any 
facb difference, Fritzifig was in regard to the bankrupt the 
vendor in this cale, particularly as the bills were drawn payable 
to himfclf. 

Lawrence J. I am of the fame opinion, that the plaintiffs 
have no right to recover. It has been contended that the right 
of ftopptog in tranfitu does not attach between thefe parties; 
that Braumi muil be confidered as the principal for whom the 
goods were originally purchafed, and that Fritzing was no more 
$haa Ms fador or agent, purchafing them on his account ; and 

(«) I Atk. a50« 

that 
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)to2, that the right of ftopping in tranfitu does in point of lair ipp^ 
. pTrr. felel y to the cafe of vendor and vendee. If that were fo^ it would 
^i/:aiK/i nearly put an end to the application of that law in this country ; 
Vv K A T. for I believe it happens for the moil part that orders come to the 
merchants here from their oarrefpoodencs abrpad(ta purGbafi: aad 
ihip certain o^rchandise to them : the merchants here, upon the 
authority of tbofe ordeis, obtain the goods from thofe whom they 
deal with | and they charge a commilfion to their corrtfpondents 
abroad upon the price of the commodity thus obtained. It pe« 
ver was doubled but that the merchant here, if he heard of the 
failure of his corrcfpondent abroad, might ftop the goods in 
[lOaj tranfitu* But at any rate this is a cafe between vendor and 
vendee : for there was no prii^ity between the original owner of 
the way and the bankrupt ; but the property may be confidered 
as having been firft purchafed by Frit%ing, and again fold ta 
BrowHi at the firft price, with the addition of his commiffoQ 
upon it. He then became the vendor as to Brmitmi^ and confe- 
quently, had a right toilop the goods in tranfitu. And fo it is 
admitted that be might in the argument, confidering Friixing as 
vendor, uolcfs he is eftopped by the circumflance of Brawn0 
having accepted bills (6r the amount i which bills, it is contend- 
ed, may be proved under Br&umi*% commiffion^ and ate equiva* 
lent at leaft to part payment of the goods : but it was decided la 
Hpdgj'tn y. Lgy (a), that part payment for the goods does not con- 
clude the right to flop in tranfitu ; it only diminiflies the vcn* 
dor's liiH pro tanto on the goods detained. Then having law-* 
fully poflcfled himfelf of thtm, he has a lien on them till the 
whole price be paid, which cannot therefore be fatisfied by (hew« 
log apart payment only. It i% poiBble that part payment mayr 
be obtained by proving the bills under Brwm^t commtffion. 
But if the lofs muft fall on one fi^e or the other^ the maxim ap« 
plies. Qui prior eft tempore potior eft jurct 

Le BtAt^c J. The quefttons made are, ift» WheAer the 
parties ftood in fucb ^ relation to each other as that the right to 
ftop in tranfitu attached* 2dlyf Whether^ if they did, there 
ezifted any circumftances in the cafe to repel that right ? At 
to the firft, the fituation of fritTf^mg was that of being employed 
by Bnams to purchafe goods abroad apd to fend them to him 
here. For the purpofe then of ftopping the ggodi ift ti^nfitVt 

(4 f Tim Rfp. 440. 
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they ftood in the relative fttuation of vendor and vendee ; chough tiot* 
perhaps not fo as for all purpofes. Fritzing pledged his own Fbizb 
credit in the purchafe of the goods from the original owners i ^^aittg 
and Browne could not be called upon for the value by the origin WaAY. 
nal owners, unlefs the goods came to his hands, and he had not 
paid or accounted for the value of them to Frif%ing with whom 
alone he dealt. Then clearly Friizing had a right to ftop them 
in tranfitu, unlefs the acceptance of his bills by Brnvm made any 
difference. But if the full price' of the goods be not paid to th^ 
vendor^ it does not take away his right to ftop them in tranfitu. 
Now, at rooft in the event which has happened of Brwmft 
bankruptcy^ the proof of the bills under his commiffion can only 
be coofidered as amounting to a part payment; and it hasbeeo 
bolden that that will not take away the vendor*s.right, however 
it may leflen his lien to the amount of the price adually ad- 
vanced. 

Lord £llenB')Rough Ch. J. then faid, that having been en« 
gaged in the caufe (though he did not recoiled on which fide) he 
bad not taken part in the difcuffion : but that he entirely con- 
curred in the opinions delivered by the other Judges. It was 
fubftantially the cafe of a vendor, only adding to the original 
price of the goods the amount of his commiffion. And the cafe 
of H§igfiH V. Loy (hewed that a part payment did not deftroy 
Che vendor's right of flopping in tranfitu ; it only reduced bis 
equitable lien pro tanto^ when he got the goods into bis pof* 
fdEoo* 

Poftca to the defendant* 


Cro43 

Ord again/l Fenwick, Executrix, &c. in Error. Wtdmfit^. 

Nov. lyih. 

TN error, At plaintiff below "declared in affumpfit in the firft A coont in af- 
count tfr rjr/ar/r/jr of W» F. deceafed, upon promifes made to fonipfittocha 
the ti/lat9r in his lifetime for 600/. paid, laid out, and expended ^^^ >%)r 

money paid 
by her to the defendant's ofe, may be joined with another count on promifet made to 
tiie teftator: for, non conftat but that fhe may have been compelled to pay the money 
npon an obligatioD by the teftator as farety for the defendant to a creditor ; in which 
cafe the Uw iyoa}d raife an aflampfit in him to reimbarfe the tcftator'a eftate, and the> 
inoney fi> recovered by the exccutrii^ vvoold be affctf . 
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i8o2* hy the teftator for the nfe of the defendant. In the fecond count 
r the plaintiff declared for that whereas the defendant O0| &c. at^ 

^^^fgfi lie. was indebted to the faid plaintiff as ixuutrix^ as aforeCiid^ 
FiKwicKt in other 6oo/. for divers funis of the faid plaintiff as ixetutrix at 
in £rror. gforefaid, and by her the (aid plaintiff as executrix as afore£iid» 
to and for the ufe of the defendant, &c. paid, laid oi)t, and ex- 
pended ; and being lb indebted, he the defendant promifed to 
pay to the plaintiff, as txecuirix as aforefaid, the faid 6oo/. when 
requefted, &c. Nevcrthelefs, &c. After a general verdifi and 
general judgment for the plaintiff below in C* B. a writ of error 
was brought in this Court ; and in addition to the common er* 
tors, the now plaintiff affigned for error a misjoinder of adion^ 
inafmuch as the plaintiff below had declared in the firft count 
vpon promifes made by the defendant to her teftator ki his )ife<» 
time ; and in the fecond count on pronufes made to the plaintiff 
below herfelf, founded, as appears by th«it count, on a demand 
accruing due \o her psrfonally and in her own righf| and not as 
executrix. 

Peaks for the plaintiff in error. Eascutars or adminifirators 
cannot join in the fame declaration dilHnd claims which they 
fiocl have ill yitfib with other claims in their individual chara&ers (a)^ 
otherwife it is bad after verdid (i). The firft count is clearly 
for a debt due to the teftator ; it is for money paid by him in his 
lifetime : but the fecond is lor a debt due to the plaintiff belov 
in her own right ; for it is for money paid hy hirftlf. Then 
calling herfeh exusUrix is mere furplufage, and would not exempt 
her from cofts. Sue could not pay money as ixecutrix to the 
defendant's ufe ; for fuppofing the money paid out of the aflets, 
it would flill be paid in her own fight. For having once re* 
ccived it, (he would be anfwerable to the creditors* [Lord 
Ellembofugb. If any cafe can be put, where an executrix as 
fuch might pay money to the ute of the defendant, the argu<« 
ment will noihold; for you take upon you to make, out that 
there is no fuch cafe. Now if the executrix h*d been fued upon 
a joint bond of her teftator and the defendant, on which the 
plaintiff obtained judgment, and then fiie had paid the whole 
debt, an a£lion would lie by her as execute ix, to recover a con* 

(tf) W^tHookin v. ^ibir, s Stra iTjt. ard i Wi// 17K 
(S) Vide Brigi/eM v. Farhs, Z Bo/, ti Pull. ^25. and hancoci V. Hay* 
mf99dj 3 lerm Rtp. 433. 

tributioa 
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tribotion if it were a joint debt, or the whole if the teftator ^evt 1803. 
wi\j a furety (19).] If fuch were the cafe, it fhouU have been (6 'T'^ 
ftated on the face of the declaration, that it might appear to be a aFM>/f 
cafe in which (he was entitled to fue as executrix. In Btdg99i v« Fb m wics» 
Way and his wife {b) in error, where the wife was joined in an ^ Error* 
ifiion ^tb the hu(band for ufe and occupation againft the de- 
fendant bdow and for money had and received, and bad a verdift 
and judgment in C 5. ; this Court reverfed the judgment, becaufe 
the foie intereft muft be prefumed to be in the hulband, unlefs a 
particular intereft were cxprefsly ftated in the wife: although £106] 
the fame argument was urged there that it would be fufficient to 
fuftain the judgment if a poffible cafe could be (hewn where the 
joint promife to the hu(band and wife would be good ; and fuch 
cafes were (hewn. [Lord ElUnhorougb. The declaration is 
not Sated fufficiently explicit to enable us to judge of the appli- 
cation of that cafe to be prefent. It does not appear who/e lands 
bad been ufed and occupied, whether the hufband's or wife's, 
which muft have been ftatcd.] In Bitts^ Executor, v. Alichell 
(c)y there wer^ counts on aflumpiits to the teftator, and alfo a 
count on a promiflbry note made to the plaintiff as ixtcutor^ 
which the Court held could not be joined, and gave judgment 
for the defendant on demurrer. And yet it might have been as 
well urged there as here, that the fecurity was given in confer 
queoce of an obligation to the teftator. [Lord EUinhir9Ugb. 
There the fecurity itfelf was created after the death of the 
teftator, and therefore the executor* muft have fued. upon it in . 
bis own rights whatever the original confideration might have 
beeot] The cafe (hews at leaft that the plaintiff, ftating the 
promife to be made to him m exeeutor^ does not conclude, if he 
ought not to have fued in that charaAer ; . but it nay be rejeAed 
as farplufage. It was exprefsly decided in Goldibwayte and wife, 
executrix, V. Pitrit (i), that a plaintiff cotild not fue as executrix 
for money bad and received by the defendant to her ufe, after the 
itatb df tbifteflator s but would neverthelefs be liable to cofls, if 
(he failed. And there feems no dtftindion in principle between 
that cafe and affumpfit for money paid hy the executor to the de« rio^l 
fcndant's ufe after the death of the teftator. And in Jennings 

(n) It was intfitiated from the bar that fuch was the real cafe. 
(M zBlacR. 1256. [c) io Mod, 116. 

[d] 5 TermJtff. z^i^ 

Y. Newman 
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i80t. yf» Niumum idminiftrarrix (a)» and other cares {h\ it has beM 

. "tr^ holdeo that a ooaot on a promife made by the defendant as ad^ 

mrmw§ miniftratrix U p^ money rtahid by her asfiub to the plaintiff's 

Fbnwicc» vfe coald not be joined with other counts on promifes made by 

sa Error, the ioteftate. ^JLawntm J. In adions againfi executors, the 

judgment would be different on the different counts charging 

them as fiub^ and aifo to their own right ; and there thoTe cafes 

do not apply.] 

fy§§i^ contri, infilled that it was fufficient to fuftain the judg- 
ment, if there were any poffible cafe in which the plaintiff be- 
low could Cue as executrix for money foii to the ufe of the de* 
£endant after the death of the teftator ; and that the cafe pot by 
the Lord Chief Juftice was the ,fad in this inftance. The tef* 
tator having become furety for the defendant, and the executrix 
having been compelled to pay the money to the creditor, flie 
could only recover in her charaAer of executrix, becaufe Ihe 
muft have proved the undertaking of her teftator (r). If then 
fhe might have declared fpiciaUf in that charaAer, ^by letting 
forth all the fads, fliewing how the defendant became liable to 
pay to her as fuch, there is no reafon why (he Hfty not declare 

« pmraUy as tssstutrixg and give the fpecial matter in evidence* 

In Bidgnd v. fFof {i)^ u it was nor ftated to be the wife's land, 
the Court could not infer it : befides there was a count for 
money had and received to the ufe of the bufband and wife, and 
an afltimpfir to li#A. In Bms v. MitthiU{i)^ the taking a pro* 

TieSl • ^^n <^^ ^y ^^^ executor gave a mw iauft of aAion to him, 
on which he could only fue in his own right. But the cafe of 
Alri^ and another, executors, v. Hatmay (/), is in point, that a 
count for money badaad recnvid by the defendant to the ufe of 
the txatittrs, as fuch, may be joined with a count for money had 
and received by him to the ufe of the ssflmmr^ There Were alfo 
counts for money paid by the executors to the ufe of the defend* 
ant, of which no notice was talcen in what was laid by the 
Court I and therefote it is probable that they were confdered to 
ftand on the fame ground as the counts for money ba4 and 

(a) 4 Tsrm Jtsp* 347. ^ 

{t) Krfe amd IVifi v. BsmUr ami aMthtr^ larira/Mr, &«. \H. Bloc. 
108. and Brigism v. Pmrhs, 2 B§/. iS PuiL 434* S. P« ^ 

U) Vide Cteh v. Lmcos, amii, t vol. 395. 
{i) a Bloc. R. IS36. {f) 10 hhd. 316. (/) 3 Tsm Rsf, ^6g. 

ifccivedp 
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Tecetved. {Lawrema ]• That cafe came on upon a motion to tSoa. 
miiend from the Judge's notes, after a writ of error broughti bf T~ 
adding a verdid for the; plaintiflb^ 4MI the 'Acond plea, which had 4igiUMjl 
been omitted to be entered at the trial. But what became of the • Femwicx, 
writ of error afterwards does not appear.] It was dropped in '^ Error. 
confirquence of the amendment. With refpeA to the cafe of' 
GMibwofU V. Pitrk (a)t it was fufficicnt as to the queftion of 
€9fts^ if the plaintiiF might haf« declared in hi$ iwn right. And 
as to Jinnifigs v. Nnuman (4)» an anfwer has already been given 
by the Court. But the rule was laid down in Cochrtllr* 
Kynafton (r), that if the money or goods, when recoveredi would 
be ailets in the executor's hands, he muft fue for them in his re- 
prefentative capacity. There it was holden chat a count in trov6r 
by the executor, for a converfion in the teftator*s lifetime, might 
be joined with another count for a converfion in his own 
lime. 

Pioiif in reply, referred to ^ Sound. 117. i/. (laft edition by 
Mr. Serjt. Williams)^ where all the cafes are colleAed, and fome {iOi)1 
are referred to which are contrary to what h faid in Pitrie v- 
lUmn^^ and feem to explode the rule in CocUnll v. Kynafton. 

Lord ELLEiTBOROtJGHy C. J. It is faid that the two counta 
caoaot be joined, becaufe the firft is for a debt dtie to the tefta- 
Cor, and the fecond, being for money ptui by the executrix her- 
U\f to the defendant's ufe, mud be taken to be for a debt due to 
ber in her own right, although (he has declared for it as due to 
ber in ber reprefentative cbarader. But if we can fuppofe a cafe 
where the money muft have been paid by her as executrix, and 
for which fbe muft entitle herfelf to recover as fuch, the judg* 
oaenC may be fuftained. Now there is one fuch cafe, and one 
only which occurs to me, which I before mentioned, namely, 
where the executrix has been fued on the obligation of her tefta« 
tor, who had become furecy for the defendant, whofe debt ihe 
bas been obliged to pay, to recover which the law would raife an 
implied promife by the defendant to her as exgcutrix to repay the 
money. Then if there be one cafe where the could not help 
paying money out of the aflets to (he defendjnt's ufe, which he 
was bound to n\ake good, furely (he may fae for it, and properly 
call faerfelf executrix, in which cbaradler alone (he could entitle 

» 
(«) J Term Rip. 2)4. (*) 4 Ttrm Rip. 347. 

(r) 4rirw Rfp.zjj. ati« 

herfelf 
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1801. hcifelf to recover it. She could not pay this mooey out of her 

T own funds, and raife an inplied aflumpfit againft the defendants 

Mgrnimfi oor could (he properly declare in any other charafter: if fbe 

FsnwiCK» cduld, I admit that ihe ought not to have named herfelf execo* 

in Error, irix. I will not confider what .the confequence would have been 

had this been a count for money bad and recmnd to the ufe of 

the executrix after the death of the teftator : there the cafe of 

TiioJ GMtbwajUv. Pitrii would properly have applied. But here 

I have ftated a cafe where (he muft fue as executrix. The caibA 

however are fomewhat perplexed \ and therefore at prefent we 

(hall only be confidercd as giving judgment nifi, &c. for the dt« 

fendant in error. And if any doubt (hould occur to us in the 

courfe of the term, we will intimate it ; otherwife the judgment 

will (land. 

Gross J. declared himfelf of the fame opinion. 
Lawrence J. referred to the cafe of King v. Tbom («}, where 
BulUr J. faid, «^ that the only queftion is» Whether the fuoi, 
. ** when recovered, will be confidered as ajfitsof the te&ator? 
<< if fo, that is all the Court look to." 

Le Blanc J. The fame was faid in C^i/nf// v. Kfoafion: 
and that was a very flrong cafe j for that was a cafe where the 
plaintiff declared in trover as executrix for a converiioD after the 
death of the teftator. 

(a) I Ttrm Rep. 489. There it wat bdden that where a bill of ex* 
change was indorfed to the plaintifFs as extcutfSf they might declare as 
fuch as in an action againft the acceptor. 


Thwfda^. Ford againft Lover. 

Aot;. 1 8th, 

Id an affidavit HPHE plaintiiF, in the affidavit to hold to bail, depofed, that the 

to hold to bail defendant was juftly and truly indebted to him in 16/- and 

m^fwarSs it ^'^ords for money lent, &c. ; for vtYixcYi faid fum of ibl. and 

is not iuffi- upwards^ he, the plaintilF, had not been tendered any. Bank of 

cient to ncga- England bills or notes, &c. whereupon 

b'fiank nlTtes ^""^^ obtained a rule nifi for difcharging the defendant out 

ti\ the faid 

/urn of 1 61. amd Mpwards ; though if the negative had been of fuch tender of the faid 

fum oniy» that woold he uken to refar to the fpccific (urn inditioned which sdght be (b 

tendered. 

II af 
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of cuftody on filing common bail, on the infufficlency of i8ov. 
the affidavit, as non cotiftat but that the fum due above the ]6/« « 
was a fra£tional fum, for which no tender in bank notes could a^ainft 
be made ; which would bring this within the cafe of Jinnu^s v* Lovsr. 
Mit€b4U{a). 

ff^gliy fiiewed caufe, and relied on Maylin v. 7own/hind{b)^ 
where in an affidavit to hold to bail in 20/. and upwards^ it was 
bolden fufficient to negative a tender of the /aid fum in bank 
notes ; as that was taken to have reference to the fpecific fum 
fworn to, which was fuch as might be fo tendered. The only 
difference there was, that the words (** faid fum of 20/.) and 
upwards^^ was not repeated, as here the words ^* 16A and up* 
vmrds** are : But, 

Per Curiam, That makes all the difference. Here the 
woidt negativing the tender exprefsly refer to a fum beyond 

Rule abfolttte {c). 


I: 


*a) Amit^ I vol. 17. (j) AnUt 2 vol. I. 

\c) The fame point was before ruled in Bamtt v. frkttltr$ HiU 
41 (r. 3* and in Major v. Martin, £. 42 G. 3. 


ScOTT againjl Soans. ' Priday, 

TNov. 19th." 
HE defendant was fued in aflumpfi: for work and labour and ^ i^^ defend- 

on the common counts, by the name of '^ J$natban ctbiT" aot being 
mfi J»bn Saaus.** And he demurred to the declaration, and ^"^<* hythe 
affigned for caufe that «* the faid Jcbn Soans the defendant is in u 'Jonathan 
mod by the faid declaration defcribed as having two chriftian otterwifi 
names of Jwatban and Join ; whereas by law no perfon can 7^^« Soans^^ 
have two ^brj/iian names; and alfo for that it is uncertain by fnal 
the declaration which is the defendant's real chriftian name. 

JFacd^ in fupport of the demurrer, relied on Evans v. King (tf ), !jL"°/*° j 
in which Ld. Cb. J. fTilkt notices all the principal cafes ; where ^h^ dedara* 
it wms holden that a declaration againft Jobn A,f otberwi/e Jobn tion ; for, 
Jmtus A.J is bad, as a man canqot have two chriftian names. "°" conftat 
Lord EitLENBOROUOH C. J. That came on upon a plea in ^n ^^^ ^^^ 

tian name* 
{fl) Wilki, 554. 

Vol. m. G abatementy 
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tt62. sbateioefit, Vrhich introduced a fad, that he was known by the 
Scott ^^^ name and not by the other j each of the chriftian namet be^ 
agatM^ ing prefixed to what appeared to be the furname. So here, if the 
SoAMf. defendant plead in abatement, it will appear probably chat he is 
fued by two chrifiian names : but this comes on upon a demurrer 
to the declaration, afluming a fzSt which does not appear: for, 
noD confiat but that ** Jonathan other wife JobrC* is.all one chrif- 
tian name. Names as fanciful as *^ otbtrwiff* frequently occur. 
We cannot intend either way : and if the fad really were fo, 
we (bould be deciding againft the fad if we gave judgment for 
the defendant upon this demurrer. Suppofe a man bound him* 
felf in a bond by the name of *< Janatban other wife John SoanSy* 
what objedion could.be made to it ? If he had been fued by the 
name of *< Jonathan Soans^'* otherwife *< John Soans^** it might 
perhaps have admitted of a different confideration. ^ut here at 
any rate we are not bound to know that he is fued by more than 
one chriftian name. 

« 

Pir Curiam^ Judgment for the plaintiff. 


Saturday, The KiNO againft The Inhabitants of Hollikotom*. 

iVov. soth. 

One who re- 'T* WO Juftices by an order removed William Hinckley^ J* his 

fided on a ^ife, and S. his daughter, from the parifli of BVtadfatt to 

S^a'^Mri^ff ^^^ townfliip of HoUington^ both in the county of Dir^f. The. 

the parifli of ^cffions, on appeal, confirmed the order, fubjed to the opinion of 

IV. and at the this Court, on the following cafe. 

IcScd ^! h '^^^ ^^"P^'"' William Hinckley, being legally/ettled at Hotting^ 

(«. r. paftor- ^^^> under a hiring and fervice for a year, went to refide in the 

A£^) tft'wo parifh of St. Wnburgh in Derhy^ and occupied a houfe there of 

ttnvt from ||,e annual value of 5/. During the time the pauper occupied 

liicbaelmas in ^^^^ ^onh he rented tht ley of two cows [a) from May^day to 
certain land AUchatlmas, at fix guineas, in a large pafture containing loo 
in H. at 6 acres, and of the annual value of ajoil, belonging to Mr. Mmn^fy^ 
^e'r°eby 'gains *^ Mariiaton. The pauper had not the exclufive pafture of this 
a fettlement Und, and Mr. Mundy was under no reftridion as to what num* 
ID W. though 

»tZ\lA JH^^i^ • I was not prefent in Court when this cafe was determined j bat was 
entiucd to the f^^^^^^ ^j^h j^is note by Mr. NoIom. 

'J^f^Ty' rPr: ia\ The cows were th» pauper's ow 


corage of the 


(a) The cows were th» pauper's own* 


land in £f, . bet 
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kr of cows he kept in iu The feflions were of opinion that this 1 802. 
lej of the cows was not a tenement, and therefore that the pau- ^^7""^ 
per did not acquire a Tettlement in the parifh of St. Wirburgb. atait^ 

Salguy, in fopport of the order of feflions, obferved, t^at this The Inhabi- 
wat t new cafe, difttnguifhable from Rfx v. Stoii {a\ R. v. PiV- ants of 
dkraitbide (i), and R. v. Tolpuddii (r), and all that clafs of cafes, Holliho- 
except R. ?• Lockn-ly {d)^ which was properly over-ruled, where ' 

tbe pauper had the exclufive pailurage of the land for a certain L'^4J 
period. Such a contraS is in its nature real, ^nd may therefore 
be well deemed a tenement within the ftat. 13 & 14 C0r.1t. €• 12*: 
aod the exclufive right to khe pafturage was particularly relied oa 
bf tbe Court in Rn v. Tilpuddlt^ where all the authorities were 
re?ieved by them. But here there is no exclufive right ; for 
Mr. Mundy might have put in as many cows as he pleafed ; he 
might have overftocked the ground fo much as to render i( im* 
poffible for the pauper to have maintained bis cows there (<}• 

CIm'ke contra w&s ftopped by the Court. 

Lord Ellsnborough Ch. J. If this had been a new quef' ^ 
tion, I might have thought that the ftatute was intended torefer 
onlj to corporeal hereditaments ; but an incorporeal heredita- 
ment has been fo long ago decided to be a tenement within the 
meaning of it, that it is now too late to over-rule it* Lord 
Ktnjm repeatedly declared himfelf to be of that opinion, and did 
fo in the cafes cited. The prefent cafe is nothing more than a 
common in grofs (y ), which has been holden to be a tenement 
vidiio the ftatute. As to the argument that Mr. Mundy is not 
reftrained from, putting in as many cows as he pleafes, and that 
there might be a deficiency of paftare $ no fraud is found ; the 
landlord let the pafture of two cows, and if be overftocked the 
land the tenant might recov.er in damages* 

Grose J. was of the fame opinion. [I'Sl 

Lawrence J. In Rex v. PiddlHrenthlde [g)^ Mr. Jufticc 
SulUr ftates, that the queftion in cafes like the prefent is this. 
Whether or not it be a contrait to nciive profits out of land f If 
that be fo^ it determines this cafe : for here the cows were the 

{a) 2 Ttrm Rtp. 451. {b) 3 Term Rep, yjz. 

(c) ^ Term Rip, by 1. (d) 5«rr. S. C. 315. and 2 Confi.t^S. 

\e) The annual value of the land on which the cowS' are depaftured 
Baft be foch as to make up 10/. a* year, in order to confer a fettleinent* 
^ V- Mimwortb, emte^ 2 vol; 108. 

{/) Vide «• V. Whixley. i Term Rep. 137/ {g) } Term Rip. 775* 

Gz pauper't 
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i8ox. pauper's o^n, and (be contra£}, which was for the pafturage of 

Th- KiiTG ^^^ *'**» *^ "^^ ^^^ words of Lord Kenyon in the fame cafe, m 

agaittft coniTzCt far tbi pernancy of thi profit* of tbo land by the mouths •/ 

teinhabi. the cattle. 

fanes of j^^ Btanc J. was of the fainc opinion. 

TQ^ Both orders qnamca. 


JL 


Satwrday, * SPYVE aoalnfl TophaM* 

Nov. aoth. 

Aleafefora AT the trial of this caufe at iht laft Lincoln affizes, bef&r« 
m\*de*be"^ <?rtfAflm B., a verdiS was found for the plaintifF, wiih 20o/. 

tween ji. and ^^^o^^ges, fubjed to the opinion of this Court on the following 
B. ; the re- cafe. 

R*^** ?*"°^ This was an a£lion for money had and received by the dc- 
trafteeforC. f^°^^"^ ^^ ^^e ufe of the plaintiiF; to which the defendant 
granted x\iit pleaded the general iflue. By an agreement between the phin- 
preniifesnntt) tiff j^nd the dcfehdarit on the 2 2d of March 1801, the plaintiff 
feffioD btine' ^^'*^'^*^^*1 ^i* •he defendant for the purchafe of certain prc- 
by virtue of tn\{t% fituate in the parilh of St. Peter^ at Arches^ in the city of 
an indentare Lincoln^ for the fum of i6oo/.» and the defendant agreed to make 
rii61 ^^ plaintiff a good title. The plaintiff paid to the defendant 
the fum of 2ooil part of the confideration-money for the pur* 

ofleafcbear- chafe of the faid premifesj but afterwards obieaed to the title, 
ingdatethe ., ... r^. . . , \ ,w^ % . .<r. 

day before ^^ brought this adion to recover back the 20o/. The plamnff^s 

the releafcy objeftion to the title arcfe upon a conveyance of the premtfes in 
h"*^ '® J^\* queftion, made by one Thomas Thickjonj the material parts of 
dum to B ' ^^i^h conveyance are as follows. 1 ndentures of leafe and releafe, 
and his heirs bearing date the 23d and 24th of March 1 78 1> the releafe being of 
tofuch ofes as three parts, between R. Tbickfion, one of the aldermen of the city 
TO m "helY" ^^^^^^^^ of thcfirft part; J. Topbam^ of the city of Lincohi, drug- 
the releafe S^^t of the fecond part ; and G. Bafi^ of Winthorp^ in the toontj 
fufficient to of Lincoln aforefaid, a perfon named in truftfor the faid Janus Top* 
convey the f^^ ^f j^c third part. In confideration of 700/. to the fiad 
B, • and the ^hick/lon^ paid by the faid Topbam^ and of lOf. to the faid Thick* 
words in the Jlonf mentioned to be paid by the faid Bafs^ he ibe faid Thid^ms 
granting part jid, at the requeft and by the direction and appointtneat of the 
&c. may be '^^ Topbam^ teftified as therein mentioned, grant, bargaiDf fcll^ 
rejeded as releafe, and confirm unto the faid James Topham^ in his afiuid 
forplufage. poflcffion novir being, by virtue of a bargain and laic to him tbesi 

nmdc 
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made by the faid Tbickflon^ by indeoture bearing date the day 1802. 
next before the day of the date of ihefc prefents, for one whole sTyvb 
year commencing from the day next before the day of the date agahft 
of the faid indenture of bargain and fale, and to his heirs and Topha)^ • 
affigos forever, two mefluages or tenements (ituate in the parifh 
of St. Pitir^ at JrcbeSi in the city of Lincoln^ with the appurte- 
nances, &c, ; to bavi and to bold the fame unto the faid Bafs^ his 
bcirs and afligns^ to the u(e of fuch perfon or perfons, and for fuch 
efiate or eftates, and in fucb manner as he the faid Topbam^ during 
bis life^ diouldj by aoy deed, appoint ; and for want thereof, to 
the ufe of the faid Topbam and Ba/s, and the heirs and affigns of L^^H 
the faid Topbam for ever j the eftate of the faid Bafs being in 
truft for the faid Topbam^ his heirs and ^affigns for ever. The 
leafe for a year is oiade bttwetn tbi faid Thickfton of tbo one 
parif and tbi faid Bafs of tbe otbtr part 9 wbnebj tbi faid Thick- 
fton, in confideration of y. to him paid by the faid Bafs^ did bar* 
gain and fell to the faid Bofs^ his executors, he. all the faid pre* 
mifes, &c. ; to bold the fame to the faid Bafs^ his executors, ad- 
miaifirators, and aiSgns, from the day next before the day o^ the 
date thereof, for the term of one year, at a pepper-corn rent ; to 
the intent that by virtue thereof and of the ftatute for transfer* 
ring ufes into poileffion, he tbe faid Bafs might be in adual pof- 
fei&on of the premifes, and be thereby enabled to take a grant 
and releafe of the reverfion and inheritance thereof to him and 
bis heirs ; to and upon fuch ufes, &c. as fliould be declared by 
tbe faid indenture of releafe. The faid Robirt Tbick/fon, before 
and at the time of making the faid indenture of releafe, was pof- 
ftffed of an eftate in iee-iimple in tbe faid premifes, free from all 
incumbrances. The defendant is the only fon and heir at law of 
the faid Jm Topbam therein named, and has enjoyed an undif- 
turbed pofleffion of the faid premifes under the faid indentures for 
upwards of 10 years. It was admitted that the only objeflion 
to the defendant's title is , the infertion of the name of J. Topbam 
as releafee^ infiead ofG* Bafs in the indenture of the 24th Manb 
1781. The queftion for the opinion of the Court was, Whe* 
tber the defendant could make a good title to a purchafer : if he 
could, a verdid to be entered for the defendant ^ if not, the ver- 
did for the plaintiff to ftand. 

RiadiTf for the plaintiff, flated the only queftion to be, Whe- [tx8] 
ther the infertion of the name of Topbam^ as nlidfti^ in tbe re« 
leafc^ infiedd of that of Bafs^ to whom the bargain and fale had 
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i8oi. been before made, rendered the defendant's title defedive. He 
sTrvfi ^*'^ '' ^^' impoffible for him, on comparing the two deeds, to 
againfi contend that this was not a mere clerical error : for they de* 
Tor HAM. clare Bafs to be a truftee, and that the conveyance was made to 
him by Topbam*% direction. The queftion therefore would be. 
Whether the grant in the deed of releafe to Topham and his heirs 
could be controlled by the fubrequent hahendum which was to 
Bafs and his heirs ? [Lord EUgnhtr^ugh aflted if the words 
^< unto the faid J. Topham^** &c. in the preoyfes, which were 
repugnant to the habendum and the reft of the deed, might 
not be rejeded as furplufage ?J It feems fo in good fenfe^ if 
that may be done. But the doubt has arifen upon the cafe 
of Bmftard v. Ciuliir (tf), where it was pleaded that one by a 
certain indenture bargained and fold the moiety of the manor of 
JJhury (without faying to whom), habendum to ^« (?. infee: 
and it was objeded that in the premifes the bargain and fale was 
nCk to any perfon, and that it was not helped by the bahndum^ 
the office of which was to limit and not f o grant an eftate ; 
and that without a grantor and grantee in the premifes the deed 
was Toid ; and it was ruled accordingly. 

Smyths contri, after citing d. .Lit. 7. a. Sbeph. Tmeh^f^. 

Builir V. Elton (£), and Erin v. Lamhirt (r), to (hew that a grant 

(119] is good, although the name of the grantee be omitted in the 

premifes of the deed, provided it be mentioned in the babenduiDt 

was flopped by the Court, 

Lord Ellbnborough Ch. J. The cafes cited are perfeAly 
fatisfa£lory in aathorifing us to put a conftradion on the deed^ 
in fupport of it, which, from the reafon and good fenfe of the 
thiifg, we fbould probably have done without fuch authorities. 

Pir Curiam^ Poftea to the defendant 

(a) Cr». Elix. 903, 4. lb) C^ujU R*P' » Ckn. U2« 

(0 M.^t. 


Tim 
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* tFoa. 

The Kino arahj Saunders. Monday, 

ADAM moved for an information in nature of a quo war* Where a car- 

ranto againft the defendant, to (hew by what authority he P?!*,"^". '*'*• 
I • . '. t> m Z T» « • . t. . diflblvcd, and 

ciaiaaed to be an alderman of Taunton* He ttated that the de- qq corporate 

fendant bad been ele£led alderman in 1788, and the corporation body exifted 
was diflblved in 1792, fince which no adi had been attempted |^/^^^' ^\^ 
to be done by the corporate body ; but chat the defendant, who Conrt refafed 
bad refided at Brifiol for (he laft fourteen years, had made his ap* to grant an 
pearance in Taunitn at the laft general ele£kion for members to Information 
fKxrt in parliament, and had there claimed, as alderman, to b& q^U^^f^ 
the returning ofEcer, and had received votes as fuch, and had againft an ia* 
cstcttted a feparate return. dividaal for 

Lord EtLENBORouaH C. J. This is a very fooIiOi claim on !!^„l°i^S" 
> r I f . Vi • 1 It ^^^^ Claim to 

the -part of the perfon agamft whom you apply, and he may be retarning 

perhaps deferve to be puniflied for his impertinent intrufion by officer at an 
the Attorney General. But it is rather an objeA of an appli- ^^^^^^ of 
cation i« feenam^ than for the civil interference of this Court. {^^^ \^ ^^^ 
The corporation being ftated to be adually diffolved, and no liament» by 
corporate body, claiming to be fuch, inxxiftence, the ad of this 
individual perfon was a mere nullity, of no more tStBt than if a [120] 
mere ftranger had come into the town and claimed to be an , 
dderman and returning officer. Here are no civil rights in con- V^^^ ^/^^ 
troverfy, which would warrant the Court to interfere by their eleded an^ 
own authority \ but what he claimed was a mere nullity j there alderman 
was no fuch oflke in exiftence. There is therefore no ground ^^>Ie the 
for our inwrference. f^t"^ 

Pit Cwrinm% Rule refufed. f^^t ; there 

being no 
civil right in controverfy^ bat k beiDg rather the ground of a. proceeding in f^num 
by the Attome^-Gcncralf 
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Moudtn^ ^^* ®** ^^^ Dcmifc of Lord Saye and Sele agatn/l Got. 

^•v- 2 id. _ . 

An adt'.oD at T^ ejedment for a crrtain Icaiehold houfe and premifes m 

law lies Grcfuenpr ttrcct, in the pari(h of St. G<argt^ Hanavir fquarc» 

agaiLlt an |^ ^^ county of MkUUiftx, it appeared that the Irflbr of the 
recover afpe^ plaintiff cUimed the premifts in queilion under a bcquef^ of the 
cific chattle leafe thereof from Mrs. Mary Gyy^ to whom the defen Unt was 
^queathed, executor ; that foon after the death of the teftatrix, which was ia 
forto'tlwf' January i8q2, upon Lord Saye and SM% application to the de* 
bequefli fendant to deliver up the pofleiEon of the houfe» he returned for 

anfwcr by letter, that it was not convenient to him to remove 
before Michaelmas then next, at which period, but not before, he 
was willing to rcfign it. By a fubfeqoeot letter the defendant 
informed the lelTor that he was ready to refign the houfe on the 
d5cbof jfyril {a). This was ruled by Lord EUsnionmgb^ Ch. J. 
at the tri^l at thp fittings at Wefiminfter^ before Trinity term laft, 
r 1 1 1 1 ^ ^ evidence of the defendant's iiifent as executor to the bequeft. 
But it being contended further, upon the authority of D/^ict 
Uxor V* Siruit (^}, that no aOion at law would lie to recover a 
legacy, which was in fubftance the cafe here, a verdi£b pafled for 
the plaintiff, with liberty to the defendant to move the Court to 
fiet it afide, and enter a nonfuit. A rule nifi was accordingly 
obtained for this purpofc in the laft term : againft which 

Giih and Marryat new ihe wed caufe. The cafe relied on of 
Deeii V. Strutt was where an annuity was devifed, payable out of 
the general fmxds of the teflator, which had been paid for feveral 
years by the executor ; but there was no exprefs pfoimfe to pay 
the arrears for which the adiion was brought : and the queftioo 
there was. Whether the acknowlec^gment of aflets by the defend* 
ant were fufficient to raife an implied ^ffumpfit in law to coo« 
tinue the payments as they became due. That differs from a 
bequeft of a fpecific thing, to which the executor has exprefsly 

{a) The dcclarstion was ferved on the 28th ofjiprih on the defend- 
ani's again refofing to deliver up pofleiiioa before Afuhmglmoj, and twO 
demifes were laid, ooe on the 23d of February^ 44 days after the deceafa 
of the tefta.rix, and the other on the 26(h of JpriU the day after the 
expiration of the defendant's undctaking to quit; 

(*) 5 7erm Ref. 690. . 

aflcoted» 
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tfiented, in which cafe there are many authorities in the books >^^s- 
to Ihew ihac fuch aflent pafles the legal title under the will* It j^ 
is the common form of pleading in making title to a term under agaUfi 
a will, to flate that fuch an one made a leafe to A. B.^ that A. B. Gvy. 
afterwards died pofTtfied of the term, and devifed the fame to the 
party claimingi and made C D* his executor, and that C D* 
proved the wiil» and ajfenud to the bequeft, by virtue 6f 
which the party became entitled, &c. In Paramour v* Jardley 
(tf), a Icflee for years devifed the term to his fon, but interpofed 
his wife, to have the rents and profits during the minority of his C'^^J 
foo, in order to educate his children, and made his wife execu- 
trix. And ihe, before all the debts were paid, but having other 
a&ts fuffictent to pay them, affigned the term to her fifter. Af- 
ter the wife's death, the fon came of age, and entered and con- 
veyed to the plaintiff, upon whom the defendant, claiming under 
the fifter, entered, &c. And the firft queftion was, whether the 
wife took any prefent iotereft as devifee under the will ; arid 
then, whether (be agreed to the bequeft $ in which cafe her afleitt 
to the firfi eftate to herfelf was an afTent to the remainder to ht^ 
Ibo ; or whether (be (hewed her difagreement afterwards by the 
affignaieot to her fifter, as executrix. And IVraj C. J. and the reft 
ctf the Court were of opinion that the occupation by the wife, and 
lier education of the children before the affignment to the fifter, 
tefttfied her' aflent to the bequeft in the form in which it was in 
the will, and therefore that the remainder vefted in the fon, and 
bis entry was lawful. So in 4 Co. 28. b. it is faid, *< if a man 
devife a term to J, 5., and the executors agree and aflent that 
^. &. and J. N. (hall have the term, or that J. S. (hall have it 
upon coodfftioB ; in thefe cafes J, S. (hail have the term foUfy 
and abfilutily $ for afior tho ajfent of the eicecuiors bo is in by tbt 
dovifo** And in Xoung v. Holmes {b) the plaintiff, who was de- 
viibe in^remainder of a term after the death of the teftator's exe- 
cutor, recovered in ejedment upon proof of the executor's aflent 
to take as devifee and not as executor againft the executrix of the 
latter. 

Wamn^ contra, relied on the ground of the decillon in Daks 
V. Strtiitf which applied as well to the cafe of a fpecific legacy as 
of a legacy payable out of the' general fund ; namely, that no 
wEAoa at law ky to recover it againft the executor becaufe a [123] 

{a) Plovfd. 539. {b) I Stra, 70^ 

court 
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x8ct. court of law could not in many inftanccs do that juftice to the 

parties concerned as a court of equity were accuftomed to do : 

.^ for the latter would in the cafe of a legacy to a married womaa 
.GvtT oblige the huibsnd to make a fuitable provifion (or her if fhe were 
not before fufficiently fecured. Whereas this Court could not 
impofe terms on one who was entitled to recover upon his legal 
title. The opinion of the Judges in\that cafe was delivered ge- 
nerally againft fupporting an a£lion at law for a legacy, witbouC 
the diftio£lion now fet op. The cafes of Atkins v. HM (tf ), and 
Hawhi V. Saunders (b)^ were indeed cafes of ezprefs promifes i 
but the reafoning there went the* whole length of this cafe, if tc 
had been well founded : but it was controverted and confidered 
to be overruled in Dstks v. Sirutu 

Lord Ellenborough Ch. J. General language ufed bj 
the Court in giving their opinions in any cafe muft always be 
uoderftood with reference to the fubjed matter then before thenu 
The queftion of a fpecific legacy aflented to by. the executor was 
not before the Court in Daks v. S/rir/l, but whether the law 
would raife an implied promife on proof of an acknowledgment 
of aflets by the executor, fo as to fuftain an adion againn him 
for an annuity, payable out of the general funds of the teftator. 
fiut it never could be doubted but that at law the intereft in anj 
fpecific thing bequeathed vefts in the legatee upon the aileot oif 
the executor. , If it fliould afterwards appear that there is a de» 
ficiency of aflets to pay creditors, the Court of Chancery will 
interfere and make the legatee refund in the proportion required. 
It makes no difference whether the bequeft be of a perfonal or 
pI4] real chattel : but according to the doArinelaid down in the cafes 
cited of Paramour v. Tardlyt snd Young v* Holmss^ and the paf* 
fage from 4 Rep^ 28* the aflent of the executor once givea 
to a fpecific legacy, vefts the intereft at law irrevocably s 
and this is not broken in upon by any fubfequent cafe. Now 
here was ample evidence of an ezprefs aflent by the executor i 
for he appointed a certain day for giving up the pofieffion of the 
boufe to the leflbr of the plaintiffi and therefore the latter is 
entitled to recover. 

Grose J. The only queftion in the cafe of Duks v. StruU^ 
was, Whether the law would raife an implied aflvmpfit \o pay 
the dpnuity, upon proof of the executor's acknowledgment of 

{a) Gown. 984. {h) Ih. z^y. 

aflets; 
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*flct$. I tbougbc it would not: but this is the cafe of a fpccific 180a. 
legacy, in which all the authorities (hew, that upon the afTent of rp" 
the executor, the intercft vefts at law in the legatee. J^^\ 

Lawrence J. What was faid by the Court in Deih v. - Gu^ 
Strutt {a) muft be taken with relation to the. cafe then before 
them, which was an adion for a legacy not founded upon any 
exprefs aflent of the executor, but enc(,eavoured to be fupported 
upon an implied aflent in law, on account of a fuffictency of 
aficts, which implication the Court held that they could not raife. 
All uic Court treated it as a new alteropt ; and therefore they 
could not have intended to apply the fame dofirine to a cafe like 
the prefent, where there was an aflent by the executor to the 
fpecific legacy ; for there are many authorities in the books in 
fupport of fuch an a£lion ; as in Duppa v. Mayo (J}, where in 
an adton againft the reprefentative of an executor for the arrears 
of an annuity bequeathed by the teftator out of a term of years, [l^jj 
a general confent of the executor to the legacy is alleged in the 
declaration } on which there was judgment for the plaintifil 
So in Saundirs*% cafe [e)y it is faid, «* If leflTee for years devife 
his term to another, and make executors, and die \ and the exe* 
cutors do wafie, and afterwards ajffini to the devife ; in that cafe^ 
although between the executors and the devifee, it hath relation^ 
and thi druifee it in by the deviftr ; yet an a£lion of wafte (hall 
be maintainable againft the executors in the ttnmU There» 
however. Lord Coh clearly confiders that the ajjint of the execu-^ 
tor vefts the term in the legatee from the death of the teftator. , 
The fame queftion came on in another cafe of Cbamhirlain v* 
Cbaffibirlain Id) : Thomas Chamberlain made his wife executrix^ 
and betjueathed a leafe to her for life, remainder to his fon for 
life, remainder to his (irft fon and his heirs male. The wife af* 
fentid^ and died, having made Croft her executor. There being 
a deficiency of aflets, the queftion was. If Croft could fell the 
leafe } And the Lord Keeper Finch declared the leafe (hould be 
aflets, notwithftanding the aflfent. But that if after fuch aflent, 
J. Cbamborlain the fon had fold the leafe to a third perfon bonft 
fide, this had defeated the creditors ; for this had been a good titU 
mt law I and the purchafer (hould not be defeated by this trtt/l 
for creditors. Therefore the Lord Keeper in terms faid that the 
effcft of the siflent of the executrix was to veft the term in the ^ 

(tf) 5 Term Rep. 690. (fii i Sautui.,zj2* 

{c) 5 Rep. 12. i. (V) 1 Cban, Cetf. 256. 

legatee i 


Its 
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1 80s. legatee ; though he would be confidered as a truftee for the ere* 

ditors in the event of a deficiency of other aflett. Alfo in Aj^ 

^^mfi ^^^ ^' ^^^^fy (^)» ^o« devifcd goods to A. icB.i the executor 
Gut. ^ffiKiid to the legacy, and afterward* A, died: and now theexe* 
[126J cutor of A. fued in the fpiricual court for A.*s (hare, there bein^ 
no furvivor(bip in fucb cafe by the laws ecclefiaftical. And 
prohibition was granted upon demurrer and argument : for hj 
the ifffint of the exicutor the intereft was veftid in the legatees^ 
and became a chattel governable by the rules of the common 
law. l^bat was the cafe of a chattel perfonal. But Bart99f% 
cafe {b)^ which came on to be argued on a demurrer to the pro* 
bibittonj appears to diftingu*(h between the cafe oizgauralwoA 
fiicific legacy. In as much as it appeared by the fuggefiion that 
the executors had ionfinied to take as legatees^ and by this meams 
the property Vf/led in them as legatees, and was aliind from what 
It was when they were executors : for when they were executors 
one might have granted away all the goods i but after taking as 
legatees ong could grant but a moiiiy^ And it is added9 when a 
certain thing, as a horfe or a cow, is devifed, as foon as the exe- 
cutor ajfents^ tbi preptriy Viflt in the legatee, and be may bave sm 
a^ion at common law for tbi recovgry of tbo thing: and theretore 
differs from the cafe in 2 RolL Abr. 301., for that was for a le- 
gacy for which the common law gives no remedy. . That muft 
be underftood to mean a legacy payable out of the general funds 
of the teftator, in contradiftindion to a legacy of a fpecific 
thing. 

Lb Blanc J. It is admitted that upon the old authorities 
there is no doubt of the plaintiff's right to recover, unlefs they 
liave been overruled by the cafe or Daks v. Strutt. But that 
never could have been in the contemplation of the judges there; 
becaufe it formed a ground of objedion with them to the aAioo» 
that it was a novel attempt to contend that the law would raife 
[127] >A implied affumpfit againft an executor merely from the pof* 
ieffion of affets. l^hey thought that it would not : and in dtf* 
cviffiAg that point they (hewed the inconvenience which would 
refMit from extending the law in that refped further than it had 
been carried before. The cafe of Chambirlaim y. Cbambir^ 
Jmm{^) (hews exafliy the AtMation in which a fpecific legatee 


(a) 2 IjOv. 209, (b) Frtim, aSp. 

{<) a £f. Cfif, Abr. 465. ^ Fr€sm. 141. 

1 
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Ill THB Forty-third Year of GEORGE IIL 127 

ftaads in the judgment of a court of equity, when the executor 1802. 


Dob 


baft aflented to the legacy : that it vefts the intereft at law. Here 
there was no pretence ftated even of any equitable ground why ^g^ujt 
the plaintiff fliould not recover. It was not pretended that from Guy. 
any deficiency of aflets the fpecific legatee was likely to be called 
upon to refund if he recovered : and even now if there were any 
ground for it, the Court of Chancery, even after the aflent of the 
executor, might reach the property in the hands of the devifeCy 
as appears from ihe cafe of Cbamberlaini v. Cbambirlaim. 

Fittk difcbarged. ' 


■M 


CoucHE againft Lord Arundel. Tue/dajp 

Amt. 23d. 
^BRVIS obtained a rule on a former day calling on the plain- A writ of la- 
%f tiff to (hew caufe why the wdt of latitat iffued in this caufe titat iffued 
ihoald not be fuperfeded, and in the mean time proceedings be r^^ f J^ S^' 
ftayed. This was grounded on an office copy of the pracipg motion, 
filed 00 ifluing the writ of latitat, wherein the defendant was grounded on 
ftiled " JKfjiry Lord ArundiU Baron of Wardour,'* Sec. and there- ^J^^J"^*^ 
fore appearing to be a peer of the realm, and entitled to the pri- |q ^hidi d^ 
vilege of peerage : and he referred to Lord Banbury's cafe, fued defendant 
by thcname of Cihir/#i Knolfys Efq. where the like motion * was ^^" ^^^ 
only denied, becaufe it did not appear that he was a peer (tf), ^ ^ * 
and the Countefs of Huntingdon's cafe (^), where it was granted. I '^ J 
The defendant, he added, had appeared and filed common bail. 

On this day the rule was made abfolute on the motion of 
Pari^ without any caufe (hewn. 

(tf } This was the cafe of a difpated peerage, which has never £nce' 
en allowed. 2 Ld, Ray. i^^7* and Salk, 512. 
{b) I FiMtr. 298. 


Grakt 


laS CASES IN MICHAELMAS TERM 


Tut/day^ Grant figainji Ba^gb and Others. 

Awritoflieri H^RESPASS for breaking and entering a certain mefliiage 
facias, dircxN and clofes of the plaintiff in the pari(h of Downbanif and in 

inllaDcelo * certain excra-parochtal place called Byal Fifty in the county of 
thebailiff of Cambrjdgi^ and taking and detaining certain goods and chattels 
x\^e JJU •/ Ely of the plaintiff for thirty days, &c- Picas, i. Not guilty, on 

?^.„*! L" which iffuc was joined; 2. That the meffuaees and clofes in 
courts IS er- •' ' ° 

roneousand which, &c. are ikimxit in the Ijle of Ely in the county of Cam* 
▼Old, and the hridgg ; and that before the time wiien, &c. viz. on the 28th of 

is guilty of a • writ of fieri facias, direSfidto ihi bailiff of the Iflt of Ely y whcre- 

li'efpalir by our lord the king commanded him that he fliouid omit not by 

againflrthc rcafon of any liberty in his bailiwick, but that he Qiould enter 

party whole * 

goods are ^^ (^vxit and caufe to be levied of the goods and. chattels in his 

taken in exe* bailiwick of the plaintiff, as well|a certain debt of 22>ooo/. which 
I^^"* fVl^ Bi<W«//>A, Cocks, and Ridgt had then lately in B. R. recovered 
has not a pa- ^B**^^ h\m^ as alfo, &c. (ttating the writ in the common terms, 
Ittioate jarif- only with the name of the bailiff inftead of ihtjhiriffy) which 
AdioB mthin writ afterwards, and before the return thereof, and before the 
A h - * ^^^ ^^^^ when, &c. was delivered by Cocks and Ridgi to the 
dftng jura defendant Bagge^ then' and (till being bailiff of the IJlt of Efym 
regalia there. And the faid Bagge and the other defendants then plead that at 
©«bf th ^^^ ^''°** when> &c. divers goods and chattels of the plaintiff 

CQurtaat liaUe to be taken in execution by virtue of the faid writ wero 
W^mnfier on the premifes, and that by virtue of the faid writ Baggi^ as 
into the ifle ftjch bailiff of the IfU of Ely^ and the other defendants in bis aid 
. irfl*inftance ^^^ ^y ^^^ command, at the time when, &c. entered, &c. (the 
to ^efheriff bXi meffuage and clofes being within the bailiwick of the faid 
of Cambridgfm bailiff of the IJli of Ely) y and took the goods mentioned in exe* 
piret who cution, &c. ; without this that the defendants committed the faid 
lues his rcan^ f"Ppofcd trefpafs at any other place in the county of Cambridgg 
date to the or elfc where than in the I/le of Ely aforefaid upon the occafion 
f*'^'^?^^**^ aforefaid. 3. The fame plea, only ftating the writ to be a tcf- 
r*i2o1 tatum fieri facias. 4. Leave and licence. The plaintiff by his 

replication took iffue on the '4th plea, and demurred generally to 

the fecond and third. 

IVilfon in fupport of the demurrer. This is an attempt to iflue 

a Vi^rit £fpai this court to the bailiff of the ifle of £^ in the firft 

inlUnce^ 


IN THS Forty-third Ybar of GEORGE III. tif 

inffanct, inftead of to the (heriff of Camlridgejhlre in the accuf- iSot. 
tomed courfe. The (heriff is the immediate and proper officer ^ 

KjR A NT 

of the king and all his courts to execute the writs of the common azainfi 
hw, and he is fworn to do this truly ; Dy, 60 3. Pkufd, 74. and Bagcb, 
other authorities colleded in Dalton*s Sheriff^ 96, &c. Original 
writs can be direfied to no other than him ; and it is of great 
public confequence and convenience to the fuitors that there 
ihouM be a certain known refponfible officer for this purpofe. 
Sooie exceptions which are to be found in the books prove the 
general rule; as where the (heriff is party to the fuit, or fup« [13^3 
pofed to be partial to one of the parties ; atid then on a fuggef- 
tion entered on the roll the writ goes to the coroner ; or where 
a place is out of all counties, as the palace of Wijlminfltr^ when 
the writ is direAed to the guardian or keeper of the palace } for 
he is then the immediate officer of the court. Dalton^ loo. 
Another is the exception of the counties palatine, where the writ 
firft goes to the Count Palatine or his officer, who thereupon 
makes his mandate to the (heriff. Now though Efy be in fome 
old authorities called a county palatini i yet in C»tt9n v. John" 
fin (n), it was determined not to be fo, but only a royal franchife, 
like the cinque ports. ' The bi(bop therefore is no more than 
lord of a franchife having the return of writs, and his bailiff is 
bailiff of a liberty. But no writ either original or judicial is ever 
direded to the bailiff of a liberty, who is not the immediate officer 
of any court, but a mere fervant to the lord, and a fubordinate 
officer to the (heriff within his liberty (^). Whatever fuch « 
bailiff does muft be by the authority of the (heriff: he cannot 
arreft without a warrant made to him by the (heriff on the writ 
which is in the hands of the latter. Ziilw. 86. The bailiff of . 
a liberty, as to his authority, differs not from a common bailiff, 
(called in the old books a bailiff-errant), though he does as to hit 
intereft and eftate. But not being appointed by but impofed 
upon the (heriff, the (heriff is confequently not anfwerable for his 
mifcarriages : therefore the bailiff himfelf is refponfible for thofe, 
and for this purpofe (hall put his name to the return, and the 
party has his remedy againft him ; Dalt, 545. but ftill the writ 
.icfelf is dire£ied to the (heriff, and the bail-bond is taken in his [1313 
name. Dalu 544. But it may be faid that though the writ 

(«) Cartb. 109. 

\h) Vidt the argument in Wtntw9rth v. Bnadwattrt Skin. 4x3. to 
which reference i»as made. 

were 
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i8o2. were improperly direfied to Ihe bailiff, yet being fo, he will be 

protedied in obeying it. As where defeftive procefs ifluet , which 

a^ainfi '* erroneous and void, yet according to the Countefsof RmthauTt 

Bagcb. cafe (a) the Iheriff or hir officer, who is fworn to cxecutelbe 

procefs, may do fo without offence ; for as it is faid he ougbf not 

to examine the judicial z£t of the Court. So Dy. 6o. b. 6i. tf. 

and lo Rip, 70. The principle of all thefe authorities is, that 

the (heriff', who is the known officer of the court, and punifliable 

for difobeying its procefs, (hall be prote£ted in the estecutioo of 

it, however erroneoufly or improperly ifiued ; but certainly a 

ftranger or any other who is not under the fame obligation to 

aA will not be entitled to tbe like indemnity. And if the bailiff 

be not the officer of the court, nor obliged by law lo receive its 

procefs ; as it would be no ofFence in him not to execute what 

be was not bound to receive any more than any by-ftandc^ he 

cannot juflify himfelf by that which is irregular in it&If. There 

are not many cafes in the books refpeding th^ method of ifiuiog 

and enforcing the execution of procefs in counties palatine; lo 

Chapman v. Atatii/en (^), it was attempted. to be queftiooed 

whether a latitat ran into Durham : but the Court granted an 

attachment againft the curfitor of the Chancery court of tbe 

county palatine for rcfufing to make out his mandate to tbe 

iheriiF upon fuch a writ. [Lauimm J. The writ was probably 

directed to tbe bilhop(f}; though the attachment might go 

againft the officer whofe duty it was to h^ve it properly executed 

£lj2] on behalf of the bifliop.] Suppofing therefore that Ely was a 

county palatine^ the dire£iing of the writ in the firft ioftance to 

the bailiiF would be irregular. Though in Nadbam v. Bmmit {d) 

an attachment iflued againft the (bcriff'of Cbefiir f^t not return* 

ing a writ of venditioni exponas ; he having before returned that 

he had feized, &c. : by which perhaps he might be conlidered aa 

concluded to objeA. But tbe better reafon feema to be that he 

was the immidiau ^ffictr if thi xourt. And fo in ymi/m r« 

Hunt$r (#}, in an adlion on a baiUbond which bad been given lo 

tbe iheriff of Durham^ the obje£ttoo being that no writ tt> tbe 

UJhop was ftated ; tbe Court held that it was only an irregularity, 

of which the biftiop alone could take advantage : but that wim 

{a) 6 Itip. 52. and Moor^ 765. 

{b) Jndr. 191. and z Stra* 1 089. 

(c) Socb. ic appears from 1 Cromp, Praa I2.»«ia the proper foni* 

{if) r. Raj. 171. (^) Term Rep. 71. 
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^ writ cams U thijhmff^ hi was btunJ to txicute it. Thefe au« 
thorities, however^ will not juftify the bailifF, who is not the 
officer of this, court. As to whether a defediive writ of this fort 
were Co be confidered as an abfolute nullity or to be avoided upon 
motion, he referred to Par/on/ v. Lloyd {a)^ Ne^or v. Ginnet {*), 
and iUrUj v. Wright (r), in which it appeared to be fo confidered 
m general, at leaft wjth refpe£i to others than the officer who was 
obliged to execute it, and with refpeQ to writs on mefne procefs. 
He alfo fiiggeftcd a doubt, on the authority of Lord C. J. WilUs^ 
Wbetlier 9s the defendants had plezdcd jointly^ and two of then 
oolyjuftififd under the toriV in aid of and by the command of 
the oficer, without ftating znyjudgnuntf the juftification were 
good, even for the officer, as it would not be good for the parties 
or even ftrangers f The doubt arofe on what is faid in Moravia 
v« SUpir {ji)t ^<i Marfi v. Janus and othtrs (#) % the latter of 
which was an a£tipn of trefpafs againft four, the plaintiff in the 
original caufe, two officers, and one who was ftated to be their 
fervant, and to have aded at their requeft and in their aid and 
aiSflaoce* The officers, and their fervant pleaded jointly, and 
the plea was holden bad for other objcftions : but one of the ob« 
jedioos was that the latter who was a ftranger ought to have fet 
out .the proceedings, for want of which the plea was bad for all. 
And by Ld» C. J. fTilUs^'^ It is faid in Briton v. CoU (/), that 
i£ one come in aid of the officer and at bis requeft, he may juftify 
as the officer may s but underflood generally 1 doubt if this be 
law* • A diftindion I think ought to be taken between an officer 
wko csecotes a civil procefs and a peace officer who may com* 
mandfany one to affift him: but we give no opinion,'' &c. 
[Lord. ElUnhorottgh. I do not bdieve there is any authority to 
warrant the obfervation there thrown out. Indeed it would be 
firange if dide who aft in aid and by the requeft of the^ officer 
fluHiU not have equal proteAion with himfelf. Can it be fup- 
pofed shAt the (heriff is to execute the procefs fingle*handed ?] 
The objtAfon goes oierely to the form of pleading. 

Ckri/Uam^ contri, as to the lafl point, obferved that the juftifi- 
cation by an the defendants was of one and the fame a& done, 
and therefore-' if the officer werejuftified, the others a£iing by 


(«) z Bloc. 84$. 
{d) WilUt.io. 


{h) Cro. Eliz. 467. (c) 2 Id. Raj. 775. 

(d) miUs, 30/ {e) Ih. 121. 

(/) SatL 409. where it ii faid the Co^xK/tmed to hoId« &c. 


i8oa« 
Grant 

againft 
BaGGS. 
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x8o2. hit diredioD at the fame time muft neceflkrily be jaftified alfe. 
• 1^*"*"^ That it might be otherwife where diflFerent defendants juftified 

^igaiufi '° different refpefis, the one as party to the caufe, the other as 

Baggb. the officer executing the procefs, to whom the diftindion taken 

in the cafes cited might apply, as to the different manner of 

tl24!l pleading their feteral defences: it was incumbent on the party 
to (hew a caufe of afiion ; but it was fufficieht JFor the officer to 
plead the ifluing and delivery of the writ to htm in fad ; which 
was all that was done here ; and therefore differed this cafe from 
Pbilipt V. Binn {a) and the other caies referred to. As to the 
principal pointy the cafes referred to apply only to the bailiffs 
of private and inferior liberties : but the chief bailiff of the (fit 
$/ Efy exercifes the fundions oF a (heriff, and ftands in chat re- 
lation to this court as much as the Iheriff of any county palatine, 
as appears from afts of parliament and other authorities. QLord 
EiUnhnugb^ Yon cannot perfuade us againft all the authorities 
and pradiee in the law that Efy is a county palatine ; and th«t 
the (heriff of CambriJgifiire has no jurifdidbn in Ely: if fo, all 
writs which have been heretofore direded to him out of this 
cottrt to execute there for a long fucceffion of years have been 
erroneous. The bifhop, fo far back as the year 17399 never 
thought of claiming fo much, but only claimed the mandavi bal- 
Iivo(^).j Ely is a royal franchtfe^ having jura -regalia or m pa* 
latinate jurifdiiElioo. Liord Coke {c) calls it a n^wrf franehife in 
contradiftindioii to a franehife of an inferior nature $ and fays 
that in divers ffatutes it is named the enmty paUuim of Efy. 
The learned SiUm {d)^ after fpeaking of the county palatine of 
Cbf/lir^ fays, ** By reafon alfo of the received notion of pMUning 
in this fenfe, wherein it expreffes the having r#fa/ jurifdidioo, 
fome other counties have been ftiled €$MKtiii paUdnty though 
the lords of them have not had the title of Earl Palatine," ice. 

t^ZSl Then, after mentioning the duchy of LoMfiiTy he adds, *^ Upon 
the like reafon was the name of county palatine fixed on the 
bifliopric of Ely^ and on Hixamjlnri^** &c* So Caaulm (#) fays 
that «« the biihop of Ely has all the riibts of a c$uniy p^ktime^^* 
and <* appointeth a judge to hear and determine all caufes arifin^ 
within the faid ills, &c. and hath his chief bailiff and under* 

{a) I Sirm, 509. 

(6) Vidt Book of Rales of K. B. of Trim, 1739, note. 

(c) 4 I»/f. S20. {J) SiU. tit. 0/H9aaMr, part 2. c. 8. 

(#) Cm$, Bfit. Eog. edit. 492. 

baUi 
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bailiffs for the execution of procefs." In the ftatute 27. Hen, 8* 1803. 

€• 24. which fettled the jurifdidion of all counties palatine as it ^ ' 

. Gr ii kt 

now ftands, Ely is confidered a liberty with a palatinate jarifdic- a£afn0 

lioo : it provides that all writs and procefs ^* in every county BaGOf«. 

palatine, and other ** liberty^* (hall be in the name of the king, 

but tefted in the name of the perfon who has ** fuch county 

« 

** palatine or any other fucb liberty*^ No counties palatine or 
fuch liberties are previoufly mentioned in the ftatute ; but re- 
ference is afterwards made to the Juftice of Chejier and his de- 
puty $ and provifion is made that the bifliop of Ely and his 
temporal fteward (ball be thenceforth juftices of the peace within 
the ifle independently of the king's commi/Iion : after which the 
Bi(hop of Durham^ and the Archbifhop of Tork (the latter with 
reference to the fupprefTed county palatine of Hexsmjbire) are 
noticed in the f^me manner. Six years afterwards, in the fiat. 
33 H* 8. €> JO. {a)f^ all the counties palatine or palatinate fran- 
cbifes are enumerated ; and it is enaded that nothing in that z8t 
ihall extend to the county palatini of Ely. Again, the ftat. 5 Elix. ^ 
r. 23. yi Ji» enatSs that a fignificavit ihall *be fent by mittimus 
to the chief juftice or juftices of the counties palatine of Lancaf- 
UTf Cbifttr^ Durham^ and Ely. The reafon why Ely has not 
been uniformly called a county palatini is obvious; becaufc the [136] 
divifion of counties was more ancient than the grant of the ju- 
rifiliftion I and therefore being only that part of the county de- 
nominated the Ifle, it could not with the fame propriety be called * 
^ ft iomniy palatine/' as where jura regalia had been granted to 
an entire pre-exifting county. In Piggi "V. Gardmr (£), the 
court of Rly was holden to be a court of fuperior jurifdi£)ion, 
and to have cognizance of all tranfitory a£lions, though not 
arifing within the jurifdidion \ which cannot be faid of any in* 
ferior court } and it is put on the fame footing with that of Dur^ 
bam in Piac9ci v^ Bill {<)• Till within ihefe thirty years fioea 
were levied and recoveries fuffered in the court of Ely of oil lands 
lying within the ifle ; though fince then, from the ready com- 
munication with the metropolis, it has been found more conve* 
nient to do that bufinefs in the court of Common Pleas. In 
GuMtor V. Guutir {d) the Court fay, ^ The writ of error to re- 

(«) This was a temporary ad» giveu at length in RaftaPo edition of 
the Statutes, but not in Rummngtotifu 
{b) 1 Li9, so8. (r) I Sid* 330. 1 Saund. 73* 

L/) Godk. 380, 

H a move 
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1802. move the record out of the court of Ely is dire£)ed julidarU 
^T"^ n$ftr$^ which proves that this Court takes notice of him as the 
^gainft king's juftice." And tybittUck J. obferved, that it was (ince 
Iacgi. the Sat. 27 Him. 8. that it was direaed jufticiario n^/lro de Ely ; 
* for before it was juftictario efifcipi. That fliews that Ely was 
a franchife regulated by that ftatute. Since that ftatute the juf- 
tices of LancqftiT^ Durbam^ and Ely fit by the fame commiffioos, 
triz. by commiffions of oyer and terminer, and gaol delivery^ and 
of the peace, verbatim the fame, under the great feal of England i 
the chancellor of the duchy granting the patent to hold pleas at 
Lancqfiir^ and the Bilhop of Ely at Ely ; but the king grants that 
patent at Durham. The patents are all to the fame effect. It 
feeins then to follow that the chief bailiff of Ely is an officer 
[1373 having the fame funfiions as a (heriff of a county palatine : and 
by the ftat. 27 //. 8. c. 24. / 14. all ftatute% againft fhertffs, 
&c. for due execution of procefs, &c. (hall be extended to all 
ftewards and bailiffs of liberties and franchifes having returns of 
writs, &c. with a provifo (/ 15.} that the latter may hold their 
offices above one year. This can only apply to liberties, &c. 
hzy \ng jura ngalia^ and which were the fubje£^ of that ftatute, 
of which Ely is the only one now remaining. By this claufe 
the Bifliop of Ely appoints his chief bailiff for life the fame as the 
Bifliop of Durham appoints his (heriff for life. The chief bai- 
liff ads in all refpefis within the ifle, and has the fame precedence 
as the fberiff within a county. [Lord Elltnbor$ugh. The 
bailiff, quoad the bi(hop, may be the fame kind of officer as the 
iheriff is to this court \ but there is no pretence to fay tbAt he is 
the officer of this court. Lawnna J. The 1 4th fedion of the 
ftat. 27 HJ%» c. 24. only impofes on the minifters of the couftt 
therein referred to, when ading in execution of the procefs of thofe 
courts, all the duties which are impofed on (heriffs and officers 
of the fuperior courts, when ading in the execution of our pro- 
cefs.] The ftat. 14 Eliz. r. 13. for diffolvtng the franchife of 
Hiuamjhire^ provided that the fhu'iff of Npftbumhirlaud Ihould 
execute procefs, &c. in that part the fame as in other parts of 
the county ; which (hews that he could not have done fo before* 
No private bailiff can have^fuch a writ direded toliim. In a 
private franchife the procefs of the court always begins with the 
name of the fteward or judge, and is a precept from him to the 
officer ; but the writs fued out from the office at Ely are in ihe 
name of the king, as required by the ftatute of Hiu. 8* i like 

thofe 
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thofe for Lancaftir and Durham i and except in the tefte, they i8oa« 
arc the fame as thofe • fucd out from the courts at Wifimnflif. ^ 
The firft time that the courts at JVi/iminftgr appear to bavcf ex- againft 
ercifed a concurrent jurifdiflion with the court at Ely in local Baggb. 
matters^ was in i, TV. ii M, Cotten v. Johnfw («}, which was 
cjeAment for lands in the ifle; and after not guilty pleaded^ a L '3^ J 
fuggeftion was entered, quod nutlus jufticiarius vel minifier regis 
infulam illam ingredi poteft ad aliquam jurat: extra, &c. and fo 
prayed a venire to the next vill in the county of Camlnridgiy which 
was granted. In 4 Inft. 220. it is faid, *' NuUus jufticiarius 
yel minifter regis ingredi poteft ad aliqifod officium exercendum." 
And this is the uniform language in fome charter or record in 
every reign for fome centuries : all which is irreconcileable with 
the claim of the (herifF of Camhridgi to enter the ifle to ferve his 
mandate; or if nullum refponfum were given to it, that he (hould 
enter afterwards by a non-omittas. . It appears from another 
reporter (A), that after the caufe of CotUn v. Jobnfon had been 
tried at Camhu^i, it was moved to arreft the judgment on the 
ground of a mif«trial. It'was however denied^ becaufe though 
the biOiop might demand cognizance of the caufe, the defendant 
could not plead to the jurifdidion : the Court adding that Ely 
' was not a county palatine, but only a royal franchife, like the 
cinque ports. The accuracy, however, of the fimilitude through- 
out may be doubted ; for Lord Coki fays (c), that the cinque 
ports have not jura regalia ; which Ely undoubtedly has. But 
even with refpcA to the cinque ports, the fame author fays {d) 
that writs fliall be delivered to the conftable of Dover caftle, of 
fuch things whereof he and the lord warden have jurifdidlion. 
It appears then that the IheriflFof Kgnt cannot fend his^mandate [139] 
into the ciqque ports, a jurifdi&ion acknowledged to be inferior 
to that of Ely. The freeholders of the ifle have indeed the pri* 
V4lege of voting for members of the county, but by ah award 
made in the aS Hen. 8. between them and the county, which 
was afterwards confirmed in parliament, they were exempted * -» 
from contributing to the wages of the knights of the (hire, on' / - 
payment of 200/. The record of this is amongft the munimeiHs 
at Ely. The ifle ftill has a feparate county or ifle rate, and a^ 
feparate commiffion of the peace; and (he judgments of the ifls 
fcflions, as at the affizes, muft be executed by the chief bailiflf of * 

(a) I Salk. 183. (h) Cartb, 109. 

W 4 i^ft* **^» (^) ^^' *23- *"^ * ^ifi' SS7' 
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i8o2. the iffe, and not as in cafe of private franchifes by the flieriff of 
^^~^ the county, Kven where the chief baih'iF has arrefted any bj 

agaipM virtue of a mandate from the (herifF of Camhridgejbin^ the debtor 
Ba«GB. is not carried to the county gaol, but to the ^aol of the ifle, and 
the chief bailiff only is anfwerable for his efcape. So if he levy 
the debt under a mandate, he keeps the money and pays it over 
to the plaintiff in the caufe : and it is piecifely the fame to him, 
' both in cefpeA to his fees and liability, whether he execute the 
flieriff's mandate or the writ itfelf : though the party is benefited 
ID the latter cafe by faving the additional fee that the (heriff 
would have charged if the writ had gone through his hands. {To 
a quefiion from Lord Ellinhnugbt whether be could produce a^iy 
inftances of common procefs out of the (uperior courts dircAed 
to the bailiff of £i^: he anfwered that there were feveral in* 
fiances with«n the laft 15 years. But the Court fignified that 
DO ftrefs coiild be laid upon fo modern a pradice.] But fup* 
pofing the chief bailiff bound to execute procefs under the (heriffH 
mandate, it will not follow that the q^cer to whom the procefs 
has been direfied in this inftance is not juftified in executing it, 

[140J The adiion (bould hare been brought, if at all, againft the party 
or attorney who fued out the writ, and not againft the officer 
who executed it ; as appears in Philips V. Biron (a) : and there 
are many other cafes to fliew that though the writ may be irre- 
gular, erroneous, or void, fliil the (heriff is proteded. [Lord 
EUmborougb. No doubt that is fo in the cafe of (beriiS^ who are 
the known officers of the court bound to execute its procefs ; 
but can any authority be (hewn extending the fame protedion to 
bailiffs or other officers of inferior jurifuidion^ to whom fuch 
procefs has been erroneoufly dire«Sed, and fuch as they have not 
been ufed to execute?] The laft- mentioned cafe names offcen 
generally ; the others were cafes of (heriffs of counties palatine. 
Lord Ellenborouqh Ch. J. It would have been more (a- 
tisfadory to have (hewn any cafe where a writ dire&ed tmpro* 
perly to an officer not accuftomed to receive fuch^ and which 
would have been quafbed on motion, quia improvide emana^ir^ 
was yet holden to juftify the officer who took upon him to eice^ 
cute jt. * The bailiff may be the proper officer of the bifhop of 
Eljy and his court ; but as far as refpe&s the procefs of fhis 
CMrt, the bailiff cf tee franchife of Ely is ao more thaa the fpe^ 

(«} I ^tra, 509* 

cial 


IK THB Fb&Ty. THIRD Year OF GEORGE in. 140 

cia] bailiff oF the (heriff. We miy fieel a little difficulty in being i903. 
obliged to decide as we rouft in this cafe, on account of the pro- p^"~" 
cefs having. ifllied out of this court dire£ted to the bailiff, for the arainji 
execution of which he is now fued : but as it fo iffued out of the Baoos. 
common courfe and pradice of the court, it was his duty to have 
applied here to have the writ qua(hed quia improvide emanavit : 
inftead of which, lured as it feems by the expedation of receiving 
his fees of office on a very large fum, he undertoook to execute [14x3 
the procefs out of the courfe of his duty, and now attempts to 
juftify bimfelf at the immediate officer of the court. But all the 
authorities (drawn together in 2 Injl. 41. and other places) (41), 
ihew that the (heriff is the immediate and proper officer of this 
court, known to be fuch, and refponfible accordingly. Public 
convenience requires that there (hould be known refponfible per* 
fons anfwerable to the Court7or the due execution of its procefs, 
and to whom alone it ought in the firft inftance to be direded : 
thefe are generally fpeaking the (heriffs of counties (not being 
counties palatine), or if the (heriff be a party interefted, then it 
iffues to the coroner, and if he alfo be interefted, to elifors. In all 
cafes of ordinary procefs iffuing out of the fuperior courts of 
WifimnftiT^ the writ is to be direded to the (heriff of the county 
into which it iffues, whofe known and fworn duty it is to execute 
ir. Then how can we overturn the whole pradice and prin- 
ciple of the law by fandibning the iffuing of this writ to the 
bailiff of this franchife of Ely^ upon no other foundation than a 
pradice of fifteen years, the very naming of which repudiates 
the right it affumes to fuppoft. It may as well be contended 
that in all cafes we may diredt our procefs to bailifiFs-errant, and 
that tfaey would be juftificd in ading by our command. But 
this would be a dangerous and uowarrantiible alteration of the 
law, and cannot be maintained either on precedent or principle. 
On the other hand, however, as to the di(lin£ttoo attempted to 
be fet up by the plaintiffs counfel between a juftification under 
procefs in execution by the proper officer, and by r.ne commg 
in aid of him, by his requeft, th^t the latter \s Hound to Wt out f ^42] 
the judgment in his juftification, as Weil as the writ % I muft 
obferve, that if fuch an one is to be rcfponitble for the validity 
of the judgment, the (hetiff will in every cafe hs obliged to give 
ao indemnity before he can get any perfon to ad in his affiftance; 

|a) Vide ih. 452, Pkwd. 74. 6. and Tidfs Pra&. gi^ 65$* 

H 4 a difiinci^ 
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Grant 


i8o2. adiftinfiion which muft caufe no little inconvenience and im* 
pediment to the courfe of juftice, and fuch as I am Aire in mj 
experience of pleading I have never known $ and certainly it 
Baqg'b. feems to be againft all principle. 

Gros£ J. declared bimfelf of the fame opinion. 
Lawrencjk J. It would have been material to the defendant's 
juftiiication if he could have (hewn a pra£iice as far back as that 
of the cinque ports, for this Court to dired its ordinary procefs 
to the bailiff of Ely ; but a pradice of fifteen years only amounts 
to nothing. There may be privileges belonging to the franchife 
of the ifle of Ely, which are not to be found in other cafes ; but 
none of thefe which have been^ewn apply to the point in judg- 
ment before the Court. If it had been (hewn that the fiieriff of 
the county of Cambridgt had no jurifdidion within the ifle, by 
virtue of the ftatute of Hin, 8. it would have been to the pur« 
pofe. But that fiatute only enforces the fame duties on the offi* 
cers of peculiar jurifdidions in refped of their own courts, which 
were impofed upon fiieriffs in general. But it does not follow 
that becaufe the (heriff of the county has no concern in executing 
the procefs of the Court in Ely, therefore he carraot execute the 
procefs of this Court there, by ilTuing his mandate to thebailifF 
of the franchife. It is of great advantage to the kingdom in 
general that there (hould be certain known and refponfible oflSl- 
[143 J cers to whom the procefs of the fuperior courts at ^iftminftir is 
to be direded : but that advantage would be defl^oyed if we 
were to admit of the innovation now attempted : for by the fame 
rule we might |n all cafes dired our procefs in the firft infiaoce 
to the bailiffs olf franchifes having the ultimate execution of pro- 
cefs, inftead of to the iherifFs. 

Le Blanc J. The bailiff of the ifle of Ely will ultimately 
have the execution of the procefs in the caufe ; and therefore I 
fliould have been fatisfied if any precedents had been found 
which would have warranted the dircding it to him in the firft 
inftance : but we can only look to the (heriff as our officer to 
execute the procefs of this Court \ and if the defendant has in* 
volved himfelf in any difficulty by executing our procefs diieAed 
immediately to him, it is by his own improper ad in doing that 
which he muft have known was out of the courfe of bis duty : 
or at leaft, if he had any doubt, he fliould have firft applied to 
this Court to be fatisfied whether the procefs were properly di- 
rcAed to him. The court can only look in thefe cafes to the 

known 


IN THE FORTT-THIRD YeAR OF GEORGE III. I43 

icnowh officer of the law, who is the fheriiF. And if we could i8ot. 
vary the direfiion of procefs in one inftance, I do not fee why p 
we lliould not do To in other cafes of the like fort. Such a prac- agaiufi 
tice would take from the known officers of the court that re» Bagge. 
iponfibility which the law impofcs on them, and which it is moft 
material to the public fiiould be preferred. 

Judgment for the plaintiff! 


[1441 

Saunderson and Another againft Hvbsok. Tm/Js^^ 

'T^HIS was an adion by the plaintiffs, as payees of a bill of lo declariog 

exchange, againft the defendant, as one of the acceptors, againft A. 
sad on the money counts ; in which the declaration charged that ^^^^^y 
7- Hndfim was attached to anfwer the plaintiffs, &c. For that a. and B. it 
whereas the plaintiffs, the defendant, one J. S. and one J. D. L. is not enough 
(which faid 7. S. and J. D. L. bavi ban in dui manntr wutlawii J '"^f VjjJ 
fit tbtfnd cmrt ofwr faid L§rd tbi King^ hifon tht King himfilf^ guumir saf* 
amd JliU are, nrnain^ andcMtinug ontlatuid), one B. C. and one Jmifedp with« 
Z>. S. at the feveral days, &c. after- mentioned, were peribns re- ^J^^ addiof 
fiding, trading, and ufing commerce, to wit, the faid plaintiff and qu^,,^ ^ 
the faid defendant, and the faid J. S» and J. D* L* {wb$ bavi ban thmfmi. 
and aref$ iutlawedat afire/aid) at London^ iic* and the faid B. C» 
and D. fi. at Op^rti in Portugal^ &c. and being fo feverally refi* 
dent, &c. the faid B. C and D. 3. on,&c. at, ftcmade their 
certain bill of exchange, &c. and then and there direfied the 
fame to thi find defindant and the fiiid J. S. and J. D. L, wb9 
bav€ hitn, and artfi 9UtUnvid as afore/aid^ by which faid bill they 
the iaid B. C. and D. B. requefted the faid defendant and the 
faid 7. S. and J. 27. L. who, &c. at nine months date to pay 
that, &c« to the order of the plaintiffs, &c. and fo it proceeded 
in the common form. 

To this there was a demurrer, affigning for fpecial caufe, that 
it is not alleged or (hewn by the declaration that the faid J. S. 
and y* D. L* have been or are outlawed upon the writ fued out 
againft the faid defendant in this fuit, or upon any writ fued out 
againft the faid defendant jointly with the faid y. S. and the faid 
J. D. L. I or that the faid J. S. and J. D. L. have been out- [145I 
Jawed on any writ iffued at the fuit of the faid plaintiffs, &c« 
Pa which there was joitider in demurrer. 

GafiU0 


HS 

1802. 

Saukosr* 

SON 

agtuuft 
liuoiON. 
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Gafelii was to have argued in fupport* of the demurrer ; bat 
the Court called on 

Efpinaffi contra, to fupport the declaration ; who cited Co. Liu 
352 b. {a) upon eftoppels ; that where the record of the eftoppel 
doth run to the difability of the perfon, there all firangers fliall 
take the benefit of that record ; as outlawry, &c« and referred ta 
a precedent in Lill. Entr. like the prefent. But 

the Court faid that the paflage in Co. Lit. related only to aa 
outlawed plaintiff; and intimated that inftead of purfuing the 
argument it was better for the plaintiff to amend {t)i which be- 
ing acceded to^ 

Leave was given to amend on payment 
of cods. 


\h, 


(«) And vide ih, 128. h* ■* If a man be ootltwed at the fuit of one 
nan, aH men (hail take advantage of thb perfooal difability/' 

(A) Vide Gitf v. Qodi^rd. i Kth. 642. and 1 Sid. 175. Bhefpari r« 
ituUiet 6 Term Rtf. 327. Haft tugs V. Biake^ Nof, I. Grijiih v. 
dkioa, Cro, Jot. 425. JBrowil, Rid. 197. 


WidMi/da^9 

Nov. 24tb. 

Time en- 
larged for 
bail to (tit" 
render a 
bankrupt un< 
der examina« 
don* 

£•146] 


Maudb again/l Jow£TT.^ 

XJ'E TiyO O D on a former day moved for a rule, calling oa 
the plaintiff to (hew caufe why the time allowed for tbe~ 
defendant's bail to furrender him fliould not be enlarged till the 
fir ft day of next term, and in the mean time proceedings be 
ftayed. This was grounded * upon an affidavit ftating that the 
plaintiff had obtained a verdiA for 118A at the laft affixes for 
Torkf upon which he was now entitled to enter up final judg* 
ment, and that the defendant's bail were bound (hortly to furren- 
«der him or forfeit their recognizance. That a commiffion of 
bankrupt had lately iffued againft the defendant ) under which 
the firft and fecond fitting of the commiffioners were on the ift 
and ad of Novemhir inftant, and the laft fitting was fixed for the 
4th of DicemiiT next, when t|ie bankrupt waa required to finifla 
his examination. That the commiffioners refided at Wakefield % 
and in cafe the bankrupt was furreodered within the ordinary* 
time for difcharging his bail, the commiffiooers would be lender 
the ncceffity of coming up to London in order to take his examl^ 
nation in the King's Bench prifon. 
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The application being admitted to be of a novel kind, the 
Court had fome hefitation at firft in granting a rule nifi i but 
after fotne confultation this was done. And now 

Hglr^df who had on the former day fuggeftcd the novelty of 
the application as an objedion to it, (hewed caufe againft the 
the rule on the fame ground, alleging that no fimilar inftanca 
could be flated. But 

Lawrence J. (the only Judge in court) thought It reafon* 
able that the defendant (hould be permitted to pafs his examina^ 
tion before he was furrendered in difchargeof bis bail, as no pre- 
judice could enfue therefrom to the plaintifF. But being doubt« 
ful of the propriety of making the rule abfolute in the terms in 
which it was moved ) it was at laft ordered that the rule Ihould 
be difcharged, upon the plaintiff's undertaking not to proceed to 
fix the bail before the firft day of next term {a). 

(«} It does not* appear that the bail could be fixed before that time. 


i8oa. 

Maudb 

mgainM 

JOWITT* 


rH7i 


Wyatt again/i The Marquis of Hertford. 


JFtdnefiiaf^ 
Nov, 24th« 

'THIS was an a£lion for work and labour,and on other common If one take 

counts. The fails, as they appeared at the trial at the fittings the fecurity 

after laft term, were, that the plaintiff who had been employed to ^f the pnn<- 

do certain work for the defendant, after its completion fent in the cipal with 

amount of his demand to Mr. Hunt the marquis's fteward, who ^hooi he 
thereupon gave him his own draft on a banker, and the plaintiff j^Q^Jn to'the 

gave him in return a receipt for the money on account of the principal, and 

defendant. The banker having refufed payment of the draft, it givetheagent 

was returned to Hunt by the plaintiff, who accepted another r/^ju"^* *„*gy 

draft from him for the amount, payable twenty-one days after due from the 

date, without making any reprefentation of the matter to the de* principal, in 

fcndant. The fccond draft alfo being refufed payment, and coo^«q««cc 
WW ^ t ri . t.i\j .liiji- of which the 

Hunt becoming iniolvent, application Was at laft made to the principal 

defendant, who refufed payment, on the ground that Hunt had dealt dif- 

more than fuflSicieni funds of the defendant's in his hands at the ^^/^^^Y ^>^^ 

hit agent d« 

the faicb of 

foch receipt^ the principal is diicharged, although the fecurity fai'. Aliter if' the 

principal do not ftke^ that he was injured by means of fuch falfe voucher, and the 

om&oa of the party to inform him of the truth in doe time* 

6 ttm* 
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rSox. time to have facisfied the plaintiff's demand, and had gone away 
._ much in arrear to the defendant on the balance of his accounts ; 

vv Y ATT 

^^ainfi ^"^^ ^^^ ^1 ^^^ plaintiff's having accepted Hunt's fcjcurity for the 
The Marquis money inflead of applying to the defendant htmfelf, (efpecially 
^^ after having given a receipt as for the money, by which it would 

appear to the defendant in Hunt*% account that the money had 
been paid,) and that too after the fir ft draft had been diOioaouredi 
be had thereby fubftituted Hunt for his debtor inftead of the de- 
fendant, and had difcbarged the latter* And Lord ElUnhrutgh 
C. J. being of that opinion, a verdifl pafled for the defendant. 

[148J GMi on a former day moved for a new trial, admitting that 

' that the condufion drawn at the uial might have been uu«> if 
it bad appeared that the defendant bad fufiained any injury by 
^ibe wane of communication to him from the plaintiS of the 
non payment of Hunf% draft ; as if it had been (hewn that 
between the time of the plaintiff's giving his receipt and 
the time of Hmtt*% abfconding in the defendant's debt, the 
defendant bad come to any fettiement with Hunt upon the fup- 
pofition that the plaintiff's demand bad been fatisfied: but no fuch 
evidence was given } and the onus probandi lay on the defend- 
ant to (hew how he had been injured by the plaintiff's omiffion. 
A rule nifi was accordingly granted : and on this day, without 
further argument. 

Lord Ellenborough Ch. J. faid that there mud be a new 
trial ; for on revifing his note of the evidence, it did not appear 
that the defendant was in any way prejudiced by his fleward 
having given his own fecuricy to the plaintiff, and taken the lat-^ 
ter's receipt. That if it bad appeared that the defendant had in 
the interval infpeded the fleward's accounts, and had in any 
manner dealt differently with him on the fuppofition that this 
demand had been fatisfied as the receipt imported, no doubt the 
defendant would have been difcbarged \ for it was clear that 
Hmnt had fufficient money of the dcfcndant*s in his bands to 
anfwer the demand. 

Rule abfolute« 
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Doe againji Darnton, Tburfiiap^ 

Nov, 25ch. 

TN Hilary term 1800 the prefcnt defendant commenced an Ajudgmcat 
adion in this court againft John and Thomas Stul (or money ^ ^Mioft^ 
paid to their .ufe, to which afiion John Stee! pleaded the general gQ^ ^, ^n ^ 
UTue, and his difcharge under the infolvent debtors' a£l of the DotbefccoCy 
37 Gh. 3. cut. Md Thomas Sttel pleaded the general ifluc J^^^'f^^lJ** 
only'; and a verdid was found for Damton^ the then plaintiiF, general jorif* 
and judgment obtained for 565/. xox. which (with the intereft didton of the 
thereon to this time 57/. iw.) amounted to 623/. ix. After court, a^aiod 
which an ejedment upon the demife of John Stul was brought ^enir^c<x)lerl 
by his affignees under the faid infolvent debtors' aft to recover cd againft J. 
the pofleffion of certain premifes belonging to John Steelf of by the af- 
whtch poileffionhad been obtained by Darntofit under an agree- "g«^"^\'»» 
ment between him fhd the affignees under a commiffion of bank- ^i^eot debt- 
rupt iflued againft John SUel\ in which cje^ment the ItiTor of ors* a£l, the 
the plain tiff recovered : and this was followed up by the prefent *?^*^* *!• 
adiqn for mefne profits, in which the plaintiff recovered judg- intervening, 
ment for 1047/. Whereupon a rule was obtained on a former who have 
day calling upon John and Thomas Steel to fliew caufe why upon P*^"/**'^"^ 
payment into court of 423/. 195. (the balance of the two ad- ^^^ 
verfe demands) the defendant fhou)d not be at libertyto fet off 
the judgment obtained againd them by the defendant againft that 
obtained by the plaintiff on behalf of the affignees of John Steel 
againft the defendant, and for ftaying proceedings, &c. Notice 
of which rule was directed to be ferved on the plaintiff's 
attorney. 

Garrnu and Marryat now oppofed the rule, upon the (hort [15^] 
ground that as there was no reciprocity or mutuality in the de- 
mands the Court would not do that in a fummary way which 
could not have been done by a plea or noticfe of fet-off in any 
form of a£tion , the defendant's demand being againft two, which 
he wifhed to fet off againft a demand by the affignees of one of 
them, 

Gx/fx, in fupport of the rule, relied on the cafe of Mitchell v. 
OUJleld (a), where a judgment recovered by C. againft A. and B, 
was fee off againft one recoverefl by J. againft C. \ not as falling 

[a) e^Term Rep. 123, 

within 
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i8o». wi(hif) the ftatutes of ret-off, but bj the general jurifdidioii of 

2j the Court in fucb matters. And though he admitted that this 

^gainfi ^^' ^^ * mutual credit, otherwife it might have been fet off 

Da&mtow. under the 57th fedion of the infolvent debtors* ail, yet it came 

equally within the equitable jurifdidion of the Court as in the 

cafe cited. But 

The C$Mrt obferFed, that in the cafe cited no infolvency had 
intervened, fo as to introduce the claims of third pcrfons : and 
they thought that when the legiflature had made the affignees 
truftees for certain purpofes it was not competent for them to 
carve out of the eftate other interefts than thofe for which it was 
fo beftowed. And Lord Elknhrougb C. J. exprefled a ftrong 
difinclination to extend the power of fetting off debts on general 
grounds of equity beyond the line which the legiflature had 
thought proper to mvk out. 

Rule difcharged. 


r«s«i 

. . . The KiKC agmtifi The Jufiices of SxArFORDsHiRe. 

Nov, 26th. ^^ -. •x ■ 

2 ^ g ^^WO juftices on the 2d oxDectmhtr 1800, made an order un- 

ftaMsGM 3. der the flat. 13 Ge9, 3. e. 78. for turning pirt of a highway 

r. 78. where in the liberty of Bilfton in the hundred of Li/dm in the county 

*oircM has ®' Stoff^rd. No appeal to the Quarter Seffioos was lodged till 

been made ^^^ Eqftir Seffions, 29th April 1 802, when it was adjourned by 

for flopping the Court for want of fufficient notice having been given be* 

op a road, an f^^^^ ^^ the Seffions following, on the 15th of July^ the Court 

nvento'* the discharged the order made at the former feffions for entering and 

•■ party adjourning the appeal, on the ground of the appeal having been 

«* grieved by preferred too late, according to the cafe of Tbi King againft Tbi 

•* ofder^or JhA^^^' ff jP'«*''«^<^V# {a). It was thereupon moved 00 a 

*« proceed- former day and a rule obtained for the defendants to (heif caufe 

'* iDg ai the ^hy a writ of mandamus Ihould not iffue commanding them, at 

•• utxt9uar' ^^ ^^^^ general Quarter Seffions of the Peace holden for the 

«( afiirfuih ^id county, to receive the appeal and enter continuances as 

** mrdir wuidi 

'• or fruiidirngM Aa//' frc. held that the appeal muft be made to the Quarter SefioDs 
next after the W«r wuuUt without reference to any notict received by the appellant of 
f lach Older, 


(a) Jbat, 2 vol. ^13. 

frooi 
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from the feffions when it was firft lodged, and to proceed upon, '^^** 
hear, and determine the fame. This was founded on affidavits j,^^ Kiir« 
fiating the fads before mentioned } by which it alfo Appeared agmm/f 
that the only evidence that any of the appellants had had notice The Jofticea 
of the flopping up of the road was that one of them, having ^^j^^fonDm 
about 14 days before laft Ea/tgr feffions received intelligence . tKiaa. 
that the road had in fad been flopped up, bad applied to know 
the reafon of it to Mr, L9xdale*s agent (the perfon by whofe 
diredions it was fo^lopped), when he was informed that Mr. 
Loxdali was in London \ but no notice was even then given that [^S^l 
the old road had been. flopped by an order of magiflrates, and 
fuch information was not formally given till the 26th of April 
1802, three days before the appeal was lodged. The affidavits 
iiirtber ftated the grievance to the appellants from the flopping - 
op of the old road, which increafed their diftance a third of a 
oiile from a certain town in the neighbourhood. 

Clifford was to have fliewn caufe againft the rule : but 

Tbi Court called on the counfel in fupport of it to fliew tiow 
this cafe was diflinguifliable from that of Tbt King againft Tbt 
Jufiitn of Pemhroiejhirt. 

GiUsj Totuhii^ and Rjfdor (hortly urged the fame arguments 
which had been adduced in that cafe in fupport of the rule for 
the mandamus; ftating that the appeal claufe,/ 19. {a) of the 
ftat* 13 Goo. 3. r. 78* would be wholly nugatory, unlefs it were 
conftroed to give the appeal to the party grieved at the next 
feffions after notico of the order ; the order itfelf not being a mat« 
ter of publicity. That here there was not even chat evidence of 
general notoriety of the order having been made which there was 
io the cafe referred to ; but the parties grieved were wholly 
taken by furprife : and the appeal was lodged at the very next 
feffions after notice of the order and of the grievance, which was 
not done in that cafe. 

Lord EtLENBOROUCH Ch. J. Whatever hardfliipsthe parties 
grieved may labour under in this cafe, we can only follow the di- 
re£lionsof the ftatute, which has exprefslyjimited the appeal to be 
made to *^ the next Quarter Seffions after fuch order made or pror [153] 
'< ceeding had,*' &c. Now it is attempted to fubftitute the words 
*^ after notict ^fuch order made,*' in]lieu of the words in the fta* 
tute ** after fuch order made \** but they are different things, and 

(«) Vide anttt 2 vol. 217. where the claufe in ^ueftioo is fet forth. 

. the 
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iSoi. the legiflature having made ufe of the latter words, wc faoQOl 

ThTKiNG '^^ ^*^ ^^^ appeal may be made at the next Quarter Seffions 

mgMt^ ^fi^ nciUt of the order. It is however a cafe of gr^t grievance 

The Jiaftkes and bardihip where the interefts of parties are thus invaded by an 

S AFvoau- ^^^^^'^^^^ behind their backs; and may be a good ground. to 

siiiftE. * ^PP'y ^ parliament for a revifion of the claufe of appeal ^ but 

we cannot remedy the abufe. 

Lawrence J. In the cafe referred to we held that the 
words («* after fuch order made) wprt^ding bad as afmrrfmi^* 
upon which Utter words firefs was laid, meani: fomething the 
fame as win \ fome proceeding before the magiftrates^ as that 
on the writ of ad quod damnum, and not any ad done in ezecu* 
tion of the order. The defea which gives rife to thc^ grievafice 
complained of is in the ftatute itfelf. 

L^ Blanc J. What is now contended for is that the par- 
ties grieved, n.ot having received notice of the order till a ihort 
time before laft Eaflir Seffions, were in time to lod^e their ap- 
peal at that Seffions, though the order had been made ib long 
before : but it is impoffible that can be the meaning of the t& \ 
for in the cafe of a public highway, all the King's fubjeds may 
be faid to be interefted, and to have a right to appeal againft an 
order for fiopping it up : and therefore if the right of appeal 
were to depend on perfonal notice of the order to the appellant, 
XxtA\ there never would be an end of the time for appealing i tboagh 
it is clear that the Legiflature meant that at a ceruin period the 
quefiion fliould be at reft. 


fridof, BouHiT againjl KiTToa. 

A fbretgner, HTHE platntifF made an affidavit to hold the defendant to bail 
whole gene- for 440/., which appeared to be fworn at PfymMb on the 

^Ih^^^ 31ft of j/tigit/l i8oa, and in which the plaintiff defcribed him- 
wbo only' fdf " ^^^^ ^^ubii rf UOrwU^ in tbi dipartmM rf M§rbM^ 

landed here 

for a temporary porpofe» vis. to make an affidavit to hold the defendant to bail« may 
properly defcribe bis place of abode to be in his own coantry, and not at the place 
where the affidavit was fworn, within the meaning of the rule of coart» Mich. 
15 Car. 2. 

wathfi 
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futkfi §/ St. F0f, in the departnuHi •fLa Ginndi^ in tbi RipMh |^* 
^ Frmui : on which Bovhbt 

Lawis obttined a rule nifi on a former day for difcharging the agmn/t 
defendant out of cuftody on filing common bail, for want of a Kittoi. 
proper addition of the plaintiff in this country. The rule of 
courtt Aticb* 15 Car* 2. requiring the addition of the party 
making an affidavit, which was recognized in Jarreit ▼. Dilkm 
(tf), requires in general terms ** the true place of abode and true 
addition" of the deponent | but as the reafon of it was to enable 
the defendant to dtfcover who the plaintiff was, and where waa 
his place of abode, that would be defeated if it were fufficient ' 
for the party making the affidavit, who muft be in this country 
at the time, to give his foreign place of refidence : and here it 
appears that the plaintiff was at Pfym§Mib when the affidavit waa 
fworn, and could therefore have given a more certain defcription 
of himfelf conformable to the truth. 

GMs and Dampiir ihewed caufe a few days ago, and infilled [155] 
on the propriety of the plaintiff 's defcription of his place of abode, 
which was at the place ftated in his affidavit, having merely 
landed at PlytMutb for the purpofe of making the affidavit | and 
therefore that could no more be faid to be his place of abode than 
a j^ace on the road through which a perfon accidentally pafles in 
traveliing. They infifted that this manner of defcription was 
not only more confonant to truth and the real meaning of the 
rule, but warranted by the common pradioe in fimilar cafes. 

ng Cemt were at firft of opinion that the defcription was not 
fofficteot within the meaning of the rule of court ; confidering 
diat as the affidavit appeared to be fworn at Plynuutb^ the plain- 
tiff Blight have had a temporary refidence there, fufficient to 
warrant a defcription of his place of abode in this country : but 
they afterwards defired that the cafe might fland over for further 
coniideration ; and on its being mentioned again on this day i 
and the faA not being difputed that the plaintiff had no domicile 
at flpmutb^ but only landed there for a temporary purpofe^ 
they 

Difcharged the Rule. 

\a) Jmtit 1 vol. i8. 


Vol. m^ I Tatior 
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^ FMa^. Taylor again/l Philufs. 


Tbefe^viee VjfRROfT obtained i rule calling on the plaintiff to fhew 

^^P^^^^p^ caufc way the proceedings Oiould not be fet afide for irregu- 

abfolutelf Urity^ with the cofis of the application, &c. ; grounded on an 

void by the affidavit that the defendant was ferVed * with a copy of the 

ftat, 29 Car. latitat on a Sunday^ the i3ih of June laft ; and he relied on the 

and caiinoV * ^^^- *9 ^^* ^* ^" 7" /*" ^'^•*^'^ prohibits the fertice or cxecu- 
be made good cion of any civil process on the Lord's day, and direAs ^* that the 
by any fub- ^ fetVice of every fuch writ (hall be w/V T^ all intents and pur-- 
w?vcr"of the f'f*' *" ^^^ x^cttzA to M'lUbam V- Sm/A (^ ). 
defendant, Martyat (hewed c^ufe^ on the ground that the irregularity 

by his not ^ had been waved by the defendant* It appearing by an affidavit 

aftcfL'wIe" ^^^^ '^**' ^^^ ^^^^ ^^^^ according to the ftatutc on the aSih of 
to plead J^^» ^^^ notice of declaration ferved on the yth of Jfugufl^ and 

given. ft rule to plead on the 6th of N&vembir : and that on the 15th of. 

Juty^ five weeks af:er the fervice of the writ, the defendant ap*- 
L ^5^ J plied to the plaintiff's attorney to fettle the debr, and after that 
the defendant's attorney applied for an account of the debt and 
cods, which was OrQt to him ; and no obje£)ioo was then made 
to the fetvice of the ^rocefs, by which the plaintiff was encou- 
f aged to proceed and to incur additional expence. 
' Tbi Court however tnad? the rule abfolute for fetting afide the 
fervite of the writ and the fubfequent proceedings, as contrary to 
the ftatute. And 

Lord ELLENBOROtJGH Cb. J. faid that it was a matter of 
public policy that no proceedings bf the nature defcribed in the 
ftatute (hould be had on a Sundays and therefore the regularit7 
or irregularity of them could not. depend on the aflent of the 
party afterwards to wav6 an objedion to fuch proceedings, which 
#ere in themfeives abfolutely avoided by the (latute. 

(*») 3 ^^rm Rtp. 16. . 
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i8ot. 

The KiNQ againft GioRGB Marks and Others. ^^^^9 

N9V. a6th. 

'P'HE defendant Marks arid four other (hearm^n were brought The nljlawfol 

up by writs of habeas corpus from the gaol of Dtvixes ia £nf* ^y a v 
the county of fyiltt ; and the warrants of commitment and thc| afibciated 
depofttions taken before the committing magiftrates were returned body of men, 
at the fame time. In the warrant of commitment the defendant ^^ *" °** '® 
Marks was ftatcd to be ** charged on the oath of T. JB. of^Trovh purporting to 
** bridge^ cloth* worker, miYi felony^ in having, in or about Jum oind him not 
«* laft, been aiiUng andaJpJUng at and pnjtnt at and conftnting to Jo reveal or 
•* tbi adminijltring or taking an oath or tngagtment hp Jamts Maj^ unlawful ^^ 
** of Trowbridge afonfaidy cloth-wsrker to thifaid T. B,f contrary combination 
** to tbi Jlatuto in that cafe madt and provided^^^ iic. {a) without orconfpiracy^ 
aiiy other fpecification of the offence. But upon the depofitions "^f *2^ J^'*' 
returned, which were very full, the offience was dated with fuffi- g- ||^^m^ ^^^ 
eient predfion, and appeared generally to be this; that the de- is felony with* 
fendants were journeymen fhearmen employed by the clothiers " *^* ^^* 
in and about the town of Trowbridgi in fVHtJhin. That of late ^/,f '^* ^* 
there had been difputes between the mailer clothiers and the jour- though the 
neyraen concerning the rate of their wages, and that certain ot obje^of facli 
the journeymen calling themfelves a committee, (but by whom !yJJ!?*^*^* 
or in what manner delegated did not appear), of whom the de- fpiracy to 
fendants were fome, met regularly once a-week in Ttowbridgo^ »ife wages 
and took upon them to afl as a regulating body for the journey- ^ make re- 
men fliearmen in that part of the ^country j ^hat perfons went as certain trade 
from the committee to the mafler clothiers to knoiNr their r^folo* andnottoftir 
tion refpcAing the wages; and that the committee had lately re- "P "jottoy « 
quired every j6uroeyman Ibearman to take a certain oath as f tiooffh a 
after-mentioned. The oath in quefiion was adminiftercd about warrant of 
fix weeks before the depofitions were taken, when T* B.^ named commicmeat 
in the warrant of commitment, was called before the committee, j^'q^ J^^ ??. 
of which the defendants were members, who were then fitting at if the corpus 
a public boufc in Trowbridgi^ when one who a£led as clerk to d^li^i appear 

the committee told him that he muft take an oath, and admi- 1? ^^^ ^t^^- 

tions returned 

to the Court, 

(j>) All the other commttmenta were in the f^me form, except that they will not 

of jamis May^ in which he was ftated to be ** charged on the oath of bail but re- 

T,B. of 7*. aforefaid, (hearman* with felony j in having* in or about mand the pri- 

the month oijmm laft. unlawfully adminiftered an oath or engage* foner. 

ment to him the faid T. J7. contrary to the ftatute in that cafe made 

aad provided." ' [•158] 

I a niftered . 
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i«02. iiillered it to him in thcfc wordf| «« Toufiall be true t§ iVirjj^ur* 

TheKi^KO *9*'»^* Jhiorman^ and n§t te burt amy §/ tbim^ tmiywfiidl not 

agmnft ^^dgi any rf tbeir ftcritSy fo help you God." Immediately after 

' Marks. ' which he had a ticket given him by one of the flewards which he 

was informed was of the fame kind as was ufed in fliearmen's 

clubs in Torkjbin^ and that if he went there it woiild enable him 

to get woik : and in order to compel every journeyman (hear- 

man to belong to the community, the members of it objefied to 

work with thofe who had not fuch ticketr . 

On the other hand, the fa&s of the exiflence of any fuch cona* 

mittee, and their meeting at the public houfe for the purpofes 

fiated, and the adminiftering of any oath by them, were all 

denied by the defendants ; from whofe affidavits it alfo appeared 

.that difputes had for fome time before exiftcd in the trade relative 

• to the mode adopted by fome matters of paying the (hearmeiift* 

wages fometimes in goods, and thofe frequently damaged ; (calU 

' ed paying truck); from whence great inconvenience and diflrefa 

arofe to the workmen on account 6f the difficulty of difpoling of 

them, except at a lofs. And that 7*. B. having been cenfured 

£159] by fome of the (hearmen for having received his wages in that 

manner, he had voluntarily declared that ho would not do fo 

again, and by way of pretended fan£kion had kifled a book which 

happened to be there. 

The Court having been moved to bail the defendants upon the 
infufficiency of the warrants of commitment, 

Gibbs and Rgadi oppofed the motion, on the ground that how* 
ever informally the warrants of commitment were framed, the 
Court would not bail the defendants, if from the depofitions le^ 
turned by the committing magiftrates it appeared that they bad 
been guilty of an offence amounting to felony within the fiatute 

[160] 37 ^^* 3* ^*^^i (^)* I^ i< ^ue that the preamble of the aft 

only 

{a) The a£^ it intitled «< An %Qi for more efFe^aally prevepdng the 
*' adminiflering or taking of onlawful oaths;" and after rectdng thac 
'* whereat divert wicked and cviUdifpofed perfons have of late at« 
'* tempted to feduce perfont ferving in hit m^ijefly's forces by fea and 
" land, and othert of hit majefty't fubjeds« from their duty and ai-^ 
'* legiance to hit majefty^ and to incite them to adls of mutiny and fe« 
" di'ion, add have endeavoured to give effed to their wicked and 
'* traiterout proceeding9» by impofing upon the perfons whom they 
«* have attempted to fedoce the pretended obligauon of oaths unlaw- 
* •' fully adminiftered $*' enads, " That any perfon or perfont who ihall^ 

'* in any manner or form whatfoever, adminiAer, or caofe to be admi. 

«* niftered^ 


t 
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only recites certain mifchiefs which had arifen from perfons at* 1802. 
'tempting to feduce foldieis, failors, and others from their duty miT^ 
and allegiance toihe king, and to incite them to mutiny and agMuft 
feditiony to give rfftd to which they had impofed pretended oaths Marks. 
upon them \ but the enafling part goes much further, and com- 
prehends not only the unlawful adminifiering of oaths for fuch 
purpofes, but alfo in general terms, oaths adminiftered, '< to obey 
** the orders or commands of any committee or body of men 
** not lawfully conftituted j or not to inform or give evidence 
** againft any aflociate confederate or other perfon, or not to re« 
^ veal or difcover any unlawful combination^ &c. or any ille- 
^ gal ad," &c. all which defcriptions of offences, named in the 
disjonflive throughout the claufe, fallen upon the defendants in 
this cafe. And this enlarged conflruwlion is warranted by the 
title itfelf of the ad, which is general againft the adminifteririg 
or taking of unlawful §aths. Here it is clear that the oath 
charged to have been adminiftered was for the illegal purpofe of 
fttpporting a combination and confpiracy amongft the ihearroen 
:at Trtwiridgu in Wiltfiire^ for raifing their wages, and other 
purpofes conneded with the trade. 

Erjkintj Burr$ugh^ and JikyU^ in fupport of the application, 
iniifled that the words of the ftatute relied on, however large in 
•tbemfelves, mufl be confined to the obje£ls ftated in the pream- 


'< nifteredt or be aiding or afiifting at, or prefent at or confentJag to the 
•' admioilleriag or taking of any oath or engagemctit, purporting or 
'* iotendeJ to bind the perfoti taking the fame to engage in any mu- 
«' tinooi or iedittotts purpofe t or to aifturb the public peace ; or to be 
•* of any aflbciation^ fociety* or confederacy, formed for any fuch pur- 
*' pofe; or to obey the orders or commands of any committee or body 
— of men not lawfully conftituted. or of any leader or commaBder^ or 
•' other perfon not having authority by law for that purpofe ; or not to 
'^ inform or give evidence againft any aflociate, confederate, or other 
** perfon ; or not to reveal or difcover any unlawful Combination or 
** confederacy ; or not to reveal or difcover any illegal adl done or to 
•< be dene ; or not to reveal or difcover any illegal oath or engagement 
'* which may have been adminiftered or tendered to or taken by fuch 
" perfon or perfons. or to or by any other perfon or perfons, or the im- 
" port of any fuch oath or en|;agement \ fliall, on conviction thereof 
•« by due courfe of la«v, be adjudged guilty of felony, and may be 
<« tranfported for any term of years not exceeding feven years. And 
•* t^CTj perfon who Qiall take any fnph oath or engagement, not being 
^' cooipelled thereto, (hall on convidion thereof bv doe courfe of law» 
«* be adjudged guilty of felony, and may be tranlporttd fer any term 
^ of years not eiccedii^ feven years.** 

I3 ble. 


N 
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i8oa. ble, namely the admtniflering of unlawful oaths Tor the purpores 
TkJ^ of mutiny or feditton, * and could not have been intended to 

Mgaimji '^^^ * ^^^9 where it was plain that the fad, if it exifted at all* 

MasKf. Arofe entirely out of a private difpute between perfons engaged 
in the fame trade, and was confined in its obje£i to that alone* 

L '^^ J If the adminiflering of oaths for afiy unlawful purpofe had been 
within the contemplation of the legiflature in framing fo penal a 
flatute, it would have been nugatory to have introduced what is 
fiated in the preamble, and in the iirft part of theenaAing claufd; 
and infiead of fpecifying the particular objeds there pointed at^ 
they would at once have declared in terms that the adminiftering 
of unlawful oaths of the nature defcribed, for anj purpofe, fliould 
be felony. The general words therefore which follow muft be 
confirued with relation to the antecedent offences, which are 
confined in their obje^s to mutiny and fedition ; and then all 
the different forts of oaths, which are only fo many clafles of the 
fame offences, will hate one uniform and fenfible conftrudioDt 
tending to the fuppreffion of mutiny and fedition, endeavoured 
to be propagated by any of the means defcribed. By the intro* 
dudion of the relative word fiib, which is to be found in the 
former part of the claufe, into the latter parts, and which the 
fenfe requires, the whole will be rendered confiftent, which other- 
wife will be incongruous $ for it never could have been intended 
that the adminiftering of an oath to be of any aflbciatioo, &c« 
(hottld only be felony, when fuch afibciation was ** formed y^r 
anyfiub purpofif* u e. of mutiny^ and fedition, as the ad defcribcs 
it $ and yet that to adminifter an oath ** to obey the orders of 
'* any committee or body of men not lawfully conftitutcd^" 
whatever the purpofe might be, ihould be felony. 

[162] Lord EttENBORouGH Ch. J. If I entertained any reafon* 

able degree of doubt upon the meaning of the ad, I fliould 
readily liften to this application ; but I cannot bring my mind 
to doubt but that the fads difclofed on the whole of the depofi- 
tions charge the defendants with an offence within the fiatote. 
It ceHainly does appear from the preamble of the ad, as if it 
were mainly direded againft combinations for purpofes of mu- 
tiny and fedition ; but there are words fufficient in the eoading 
part to fatisfy the preamble ; and after dealing with offences of 
that defcription, the ad goes on in much more extenfive terms^ 
and embraces other more general objeds : and as there is no 
word of reference in the latter part^ u/iub^ which is to be found 

ta 
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in ih« former part of the claufe, I fee no reafon for refirtinipg i8o«k 
the common import of the woids ufed, which extend to all illegal rpt^^^TT' 
•flbciations and combinations of mcn» in retped of which oaths agMnfi 
of the nature defer ibed in the aCi art adminiftered* Amongft MAfLKS, 
tbefe are to be found the prohibiiionsy on which I rely, againft 
tbc adminiftertng of any oath or engagement^ ^^ not to revialor 
^ difiwir My unlawfrl umUnation or tonfpiracf^^ and not to to* 
^ Vial or Jifiovor any illegal a£l dom or to bi dom '^* within which 
the offence in queftion falls. It appears clearly from the depo« 
ficions that an unlawful combination exifted at the time amongft 
m certain dcfcription of perfons, of whom tbefe defendants art 
fomey In furtherance of whofe parpofes the unlawful oath ftafeed 
was adminiftered. The words of the oath import to bind tbt 
party taking it to be a true member of the combination or eoq* 
fpiracy, which» it appears, wts governed by the committee by 
whofe direSions the oath was adminiftered | the party thereby 
engaged to do no hurt to any of the perfons engaged in the com* C^^33 
btnation, and not to reveal any of their fecrets ; and tbofe who 
did not enter into the fame engagement were not to be permitted 
to work fkith any of its members. Is not this then an unlawful 
combination, and is not the taking of an oath for fuch a purpofe 
an illegal ad ? The very terms of the oath fall in part within 
the immediate letter of the flatute : but that is not neceflary to 
bring a cafe within it, if the oath purport to bind tbofe who take 
it to any of the illegal purpofes dcfcribed in the ad. From a 
view of the whole fcope of the a& it appears to me highly pro- 
bable that this is a cafe which will be found to be within the tr^e 
fpirit aa well as the letter of it : and that is fufficient to guide 
our difcretion in dirpoficfg qf this application. But the judgment 
of the Court now will not bind the parties i and if, on a further 
review of the adl, it (hall be thought to require a narrower con* 
ftrudioo, as the offence will appear on the face of the indidlmen*, 
the defendants, if convified of the fad, will have the benefit of 
moving in arreft of judgment. At prefent our opinion only 
concludes as to the queftion of bSiiling them. As it appears then 
from the depofitions that there is a corpus delidi within the 
meaning of the ad of parliament which conffitutes it felony, it 
is oor duty to remand the prifoners i though, if upon adverting 
to their affidavits, we had feen fufficient reafon to doubt the truth 
of the charge, the Court, with anxious regard to the liberty o£ 
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ilo2. the UAjt&f ot which they are the depofiury, woold have given 
,p. "^ them their due weight in the decifion of the pivfent qiieftion. 

^aiuji GaosB J. There is no doubt of the power of this Court to 

Ma&ks. bail, if they fee occafion, in all cafes of felony, * even in cafe of 
murder, though there fliould be no doubt as to the validity of 
L I ^4 J the warrant of commitment. On the other hand there is as 
little doubt as to their power of remanding, notwithftaoding the 
warrant of commitment be defefiive ; and it is the conftant prac* 
(ice of the Court to remand prifoners in fuch cafes,^f it appear 
on reading the depofitions that there is a fair ground to autborife 
them. Then as to whether the oflFence imputed to thefe de« 
lendaots fall within the ad in quefiion, it is admitted that tho 
ktter of it in the latter part of the enading claufe pieflca hard 
upon the cafe : and upon a view of the whole ftatute, I cannot 
fay that it was not meant to extend to an oath taken to' conceal 
the objeAs and ads of Aich an illegal combination as this appears 
to be. No word of reference, ut/ucht is to be found in the lat« 
ter part, in order to conned it with the objeAs mentioned in the 
firft part of the claufe; and the omiffion of it fliews that it was 
the intention of the legiflature to extend the objeAs of the mSt 
beyond thofe before-named. Such is the inclination of my mind 
at prefent. I give no exprefs opinion that the cafe is within the 
ad i but I cannot lay it is not fo. At prefent the prilbners muft 
be remanded ; and they will have more than one opportunity of 
difcuffing the queftlon of law hereafter. If the cafe be not within 
the ad, it will probably fo appear on the face of the indidnnent : 
I but fhculd that not be To, nothing is more frequent than to re- 

ferve cafes of doubt appearing upon the evidence for the con« 
fideration of all the judges. It would be rather premature there- 
fore for us now to decide the queftion exprefsly : it is enough to 
fay thai the preponderaace of our opinion, at leaft of mine, is 
that it is a cafe within the sd. As to the particular fads dif* 

Ci^Sj clofed, it is better not to comment on them at prefent s it is fuf- 
ficient to obferve that they are not fuch as to warrant us in per- 
mitting (he prifoners to be bailed. 

Lawrlnxe J. On this occafion I think the defei^dants 
ought nor to be bailed. It is not for their advantage at this 
peti.>d CO difcufs ir.uch either the law or the fads pf their cafex 
it is therefore lufii. 'rn*- for me to fay that at prefent I do not 
agree with the objcdicji urged by their counfel that this is npt a 
(afe wiihin the ad of parliaments It aa true that the preamble 
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nod the firft part of the enafling claufe are coofined in their ob* i8ot. 
jefis to cafes of snutinj and fedition : but it is nothing unufual ~ 

ID afls of parliament for the enading part to go beyond the pre- i»aim0 
aoible; the remedy often extends beyond the particular ad or Marks* 
mifchief which firil fuggefted the nec^flity of the law. And here 
the latter part of the claufe is conceived in general terms, without 
any word of reference to the immediate objeAs of mutiny or 
fedition before-mentioned* Combinations formed for fuch pur- 
pofes are undoubtedly highly prejudicial to the ftate, and might 
be the primary objeA of the attention of the legiflature; hue I 
cannot fay that combinations like this, which ftrike at the root 
of the ir^de of the kingdom^ may not be, though perhaps not (b 
imoiedtately, yet ultimately as mifchievous in their confe«|uences, 
and in the event beget a danger to the Hate itfelf to an extent 
beyond the power of the government to reprefs* 

La Blanc J. This Court have clearly a right to bail the 
parties accufed in all cafes of felony, if they fee occafion, where* 
ever there is any doubt either on the law or the fad of the cafe« 
And it is equally clear that though the warrant of commitment [i^^j 
be informal, yet if upon the depofitions returned the Court fee 
that a felony has been committed, and that there is a reafonable 
ground of charge againft zhe prifoncrs, they will not bail but 
remand them. The fame rule applies with refpedl both to the 
law and the fa& : unlefs we fee reafon to doubt the truth of the 
fa& charged, the prifoners muft be remanded : and the fame con- 
fequence follows, unlefs we fee reafon to doubt whether the fzGt 
charged conftitute any offence within the law* Now at prefent 
I fee no reafon to doubt in either refpefl, and therefore the pri- 
Ibners muft be remanded {a). 

The prifoners were thereupon taken out of court in cuftody 
of the fame perfons by whom they were brought up. « 

Note. — In cafes of defedive commitments the pradice has 
heretofore been merely to draw up a rule remanding the prifoners 
in general terms to the fame cuftody as before, and this was at 
firft dcfigned to be done in the ufual form in the prefent inftance: 
but it occurred to the officers of the crown office to fuggeft an 
alteration of the praSice in this refped^ founded upon the con- 
fideration that prifoners thus remanded might renew the fame 

{a) Vide R. v. JmJJ^ t Ttrm Rep. 255. 

application 
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iSof. application to another Court or judge; and therefore the rule 
__ "TT" was ultimately drawn up in this form. 

Marks, ^^^^ n«t» after 15 days of St. Martin^ in the forty-third year 

of King Gtorgi the Third. 

England. 1 Georgg Maris being brought here into court in 
Ifllffiiri. J euftody of the keeper of his Majefty's gaol at 
[167] Divizis^ in and for the county of ^///, by virtue of a wri^ of 
habeas corpus, it is ordered that the faid writ, and the return 
made thereto, be filed. And upon reading the fevera) informa- 
tions upon oath of, &c. returned in obedience to a writ of cer<^ 
tiorari, dirc6ied to R. L. and 71 H» P. two of his Majefty's 
juftices of the peace in and for the county of If^/U ; and upon 
hearing counfel on both fides ; it is ordered that he, the faid 
ytdf fL 31 George Marks^ be now difcharged from his imprifonment by vir* 
Car. 3. c, 2. fue of the warrant in the faid return mentioned ; and that he the 
^7 Geo. 9. ^^'^ George Maris be .recommitted to the cuftody of the faid 
c laj. keeper, for unlawfully and felontoufly being aiding and affifting 

at and prefent at and confenting to the adminiftering and taking 
of an oath or engagement, purporting and intended to bind 
71 B., th^ perfon taking the fame, to be of an aflbciation, fociety, 
and confederacy, formed to difturb Hie public peace, and not to 
inform or give evidence againft any aflbciate> confederate, or 
other perfon, and not to reveal or difcover a certain unlawful 
combination and confederacy, and not to reveal and difcover a 
certain illegal 9& done againft the peace, &c. and alfo againft 
the terms of the flatute in fuch cafe made and provided j to be 
by him kept in fafe cuftody until he fliall be from thence diC* 
charged by due courfe of law* 


Oaklet 
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180a. 
Oakley qui tarn againft GiLEf . Saiurdi^^ 

Mev. 37UU 

TN an a£lion to recover penalties on a ftatute, the defendant Ifadefeodam 

was'ferved on the 3d of Novtmbtr with a copy of procefs in *^ (tx^td 
the nime of H^illiam GiUsf bis true name * being f^u^^n/; in ^Jf J'"** 
confequence of which be did not appear, but the plaintiff after- ovrM^chrif- 
wards ferved him with notice of declaration by his right name, ciao oaaie, . 
and proceeded 10 judgment againft him for want of a plesi and f ^* 
filed out execution laft night, plaiotiff enter 

Pari thereupon moved to fet afide the proceedings for irregu- an appcar- 
britjr, and cited Doi v. Butcbir (j), and Corbett v. Batis (*), in *»«« f"^** him 
which the di(lin£tion was taken in this refped, where the de« ^^ ^^ 
fendant himfelf appears when fued by a wrong name, and where tice of decliu 
Che plaintiff enters an appearance for him, according to the ftatute ration by his 
by his rigbi name : in the latter cafe the defcd is not cured, and ^^d^^oo^ 
the Court will fet afide the fubfequent proceedings for irre- tojadgmeat 
gularity. * sod execo* 

Tie Courty however, refufed a rule ; faying that the defendant o^^'J^ii 
having been the real perfon ferved with the procefs, ought to have fet afide the 
pleaded in abatement, and could not take advantage of the mif- proceeding 
nomer in any other manner than chat which the law had marked . ^"^Z^^* 
out: if this were allowed, pleas in abatement for a mifnomer oncheffrouod 
might be liruck out of the books. that the de* 

Ptfrif at the clofe of the day, renewed his motion, and ob- feodant never 
tained a rule nifi for fetiing afidc the proceedings on f payment of k^^ufc h 
cofts, upon a further affidavit, dating that the defendant's attor* ought to have 
ney had been mifled by the authorities and books of pradice^and pleaded fach 
h^ advifed the defendant not to appear and defend himfelf <"i^«>««r •» 
againft what was deemed to be nugatory procefs j and alfo s„^ y^^ ^^, 

fwearing to merits. afterwards let 

10 to defend 
(«) 3 TifM Rep* 61 r. on paymeoc 

{b) lb. 66o. In the former ofthffe cafes It appear! that the plain, of cofts* and 
tiff hsd filed common bail for the defendant by bu rigbt nane, after fWearing to a 
having foed him by a wromg one : and in the latter the plaintiff foed midakeof the 
ovt a latitat againft a joftice of peace for an a£l done in his office in a pradice and 
*wrwmg aame* and an ahas by his rifbt naroe« which latter was oat of to merits, 
time, mk& it could be coaneded with the latiou. In the prefent cafe [*i68J 
It did not appear bat that the plaintiff had filed common bail for <he r4.|6o1 
defendant in the (ame name by which he had fued him ; thoogh he ^ ' ^^ 
ikdarcd againft the defendant by his right name. 

Taylor 


1 69 CASES IN MICHAELMAS TERM 

i9o2. 

Zatwrdey^ TaTLOR €lgmnfk Hl^GXIfS. 

Ooe who be- A Rule was obtained calling on the plaintiff to (hew caufe 

T^^^^^A^ why the bail bond giren by the defendant fbould not be 

feodantbe- delivered up Co be cancelled on filing common bail, oo the 

forcliis dif- ground, ftated at the time of obtaining the rule, that the plaintiff^s 

cbyge noder ^aufc of afiion, if any, had accrued before the ift of Martb 

debu>n'^aa, '^^^ C")' '"^ ^^^ ^^ defendant bad taken the benefit of the laft 
aad was after- infolvent debtors* ad. But ultimately the queftion came to this, 
wardtobliged whether the plaintiff were entitled to hold the defendant to bail 
T ^'vv*f^^ '^ '^^'* "P^" ^^ affidavit ftating the caufe of a6iion to be for 
bond and ^^ much mMiy faii^ hid ntf , and txfindii by the pUuntifffir tbt 
warrant of at- de/ifubmt^s ufi» 

^"'?' ^ "^^'^ application was grounded on an affidavit of the defend* 
debt cannot ^^^^ bating that being indebted to Mr. CufiwM about four years 
chereon hold ago for bufinefs done by him as a proflor, and being prefled for 
the defendant payment he prevailed on the plaintiff, Taylir, to join irittf hiin 

affidavit as*" ^ * ^^^ '® CnfwiU for 1 50A That in Aug^Jl \ 800, the plain- 

for fo mach tiff and the defendant being both arretted, and then in cuftody 

amirf /tfiVto at the fuit of Cre/swiUttn an adion on the bond, the defendant 

hi« ttfe. pjjd the cofts and part of the debt, and, together with the plain. 

£170] tiff, executed to Crgfiwell z new warrant of attorney for 120I., 

the remainder of the debt. In Diomhir following the defendaoc 

was arretted at the fuit of CnfswiUy and detained in cuttody ; 

and in Jufy 1801 the prefent pUintiff and the defendant, being 

both then in cuftody, a declaration, by way of detainer was 

lodged againft them by Cn/swiUi and on the loth of Jugufl 

following, the defendant took the benefit of the laft infolvent 

debtors' afi, and was difcharged under it. In Stptimker 1802, 

the defendant was arretted and hoiden to bail in this adion by 

TayUr fur 120/. on the affidavit to hold to bail before*menlioned : 

whereupon application was made by the defendant to Crtjiwtlt^ 

to know whether Taylor had paid him any money on account of 

the defendant, which was anfwered in the negative $ but that 

after the defendant's difcharge under the infolvent debtors' a£t 

Taylor had given CnfsimU a new bond and warrant of attorney 

for the old debt of 120^. (for which this a£lion was brought), no 

{a) The laft infolvent debtors' a£l 9 41 G/». 3, c, 70, refers to this 
period for tht difcharge of debtors in cuftody. 

palt 
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part of which bad yet been paid ; but at appeared by the ptatn* i8oa* 
tiff's affidavit, he had at that time paid to Cn/swell about 7/. or -,*~~ 
8/. for coAs : and he alfo fwore that when fuch new fectiricy was ^J^^V^ 
given, it was accepttd as pa)meiitandfatisfa£fionefihiolddebt^ Hiccijis. 
and the old bond and warrant of attorney were cancelled. 

Marryat (hewed caufe, and after obferving that the objedion 
had taken a new (bape, not on the conftruAion of the infolvent 
debtors* a£l, but on the validity in law of the debt fworo to ia 
the plaintifTs affidavit to hold to baii, contended that the new 
fecurity which was accepted by the creditor as payment and (a* 
tiifadion for the old debt, was the fame in law as if fuch old 
debt had been paid in money. And he cited Barclay and Another 
V. Gwtb[fl\ where the defendant being a publican, at whofe [171] 
boufe a benefit club was bolden, the pldntifFs had become his 
fureties for the fubfcription money tf 50/. ; and the defendant 
having become a bankrupt the club had called upon the plain- 
tiffs for the money, and had taken their note of hand for the 
fame \ and afterwards brought the a£lion againft the defendant, 
as for fo much money paid to his ufe after the bankruptcy. And 
Lord Kinynt held. that as the club had confcnted to take the note 
in payment as money, it was to be confidered as fuch for the 
purpofe of the a£lion : and application being afterwards made to 
the Court for a new trial, a rule to (hew caufe was refufed. He 
sifo referred to I/rail v. Douglas {b), as efiablifhing the fame 
principle. 

Lawrence J. That cafe has been fince mentioned (r) in 
this court, and was not approved of upon that point ) and Wilfitg 
J« expreficd his difTent to it on that ground at the time. I have 
a note of the cafe which differs mateiially from that cited. 

LawiSf in fupport of the rule, contended that an affidavit to 
hold to bail as for fo much m$niy paid for the ufe of the defend- 
ant could not be fupported where no money had been actually 
paid, but only a fecurity given for the debt. That the only au* 
tbority for this was the cafe of Barclay v. Gouch^ which pztkd at 
nifiprius; for upon what ground the new trial was afterwards 
tpplied for and refufed does not appear. That the cafe of I/rasl 
V. Dmglas was fuftainable on another ground, on which only 
W^tlfin]. concurred with the other Judges. But that it had [172J 


W 2 ^fpin. Ni. Fru Caf.^^X. {b) \ H. Black. 239. 

(^) i^» ID Johnfin V. CMnsg anUf x vol. 98. 
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i8o2. been long ago decided in Nightingale ^^ Divifmi{a\ and lately 

^ in yonts ¥• BrinUy \b)^ that a contrad for a fpecific thing like 

mrainfi ^^^^t or anj other fpecific fecurity, was not the fame as moneys 

Biocisf* and could not be recovered as fuch. That a liability to pay for 

another could not give the fame caufc of aQion as an adaal 

payment on bis account. 

Lord Ellbkborough Cb. J. (after confulting with the other 
Judges.) There is no pretence for confidering the giving this 
new fecurity as fo much money paid for the defendant's ttfe« 
Suppofing even the cafe of the note of hand or bill of exchange^ ' 
as the current rcprefentative of money, to have been rightly de- 
cided, ftill this fecurity, coniifting of a bond and warrant of 
attorney, is not the fame as that, and is nothing like money. 

Rule abfolute. 

{a) 5 Bitrr, iSgz* (^) J^te, I vol. x. 


Titififajff Doe on the Demife of Hayter againj JoiNViLtE and Others. 
AiM/. i7tb. 

Where by the 1 N ejefiment for certain premifes fituate in the county of HaniSf 

Jf thTLSS ^"^^ ^^^^'^ ^' ^'^"^ J- '^ ^^^ '^^ *^'*^* •^ mntkefter^ a 

family (vis. verdifi was found for the plain trfF, fubjed to the opinion of the 
brother and Court on the following cafe : 

in amlftbe '^' ^^y^^f being feized in fee of the premifes in queftton, of 
teftator hav- which the defendants were in pofleffion, by will dated 22d of 
iofir had two December 1781, and properly attefted to pafs real eftate, devifed 
wbom' °ai ^^^ '*°'^ ** follows : •« I give and bequeath unto my brother 
dead leaving H^Jter^ >nd to his wife and * children, 40/. equally to be divfdcd 
children^ it between them, (bare and ihare alike. Alfo I give and bequeath 
u\l\ "S Si' ""^^ "^ brother-in-law miliam Whitmarjh and his children 40^, 
levied to what ^^ ^^ equally divided between them, ihare and (hare alike. Alfo 
perfons he I give and bequeath unto my fifler Mary Ceoper^ and to her huf^ 
meant to ap. i^^nd and children 40/. equally to be divided between chem, (hare 
heVat law is ^^ ^''^ ^i\^t. Alfo 1 give and bequeath unto Af. tFhite^ 
entitled to daughter of £• IT., who now lives with me, 10/. All which 
take. fjijc) feveral and refpeSive legacies I hereby order to be paid tea* 

[^173] the faid feveral and refpedive legatees within three o^onths i»ext 

after my death. Alfo I give and bequeath unto the faid JIT. 

fVbite^ the further fuih of 60/., payable and to be paid to her 

% after 
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after my wife's death, out of and from the half part and (bare of 
mjeftate andeffefis given and bequeathed to my wife as herein- 
after mentioned. And as to all the refl, refidue, and remainder 
of my goods, chattels, eflate, and eileds, whatfoever and where* 
foever, both real and perfonal, I give, devife, and bequeath the 
fame unto my beloved wife Sarab Hayttr^ for and during the term 
of her natural life \ and from and after her death, then I give, de- 
vife, and bequeath the faid reft and refidue in manner following, 
(vis.)oDe half part thereof unto my wifi*sfafriily^ fubjed to the pay- 
ment of the faid fum of 6o/» above mentioned \ and the other re- 
maining half part thereof unto my brctbir and Jt/lgr* s family^ equally 
to be divided between them, (hare and (hare alike. And laftly, I 
do nominate, &c. my faid wife Sarah Haytir full and fole exe- 
cutrix, &e. defiring J, Grants of, &c. and J. G., his fon, of,&c. 
to be truftees of my will," &c. The teftator died leised foon 
after, without ever having had any \S\xt.* The teftator at the time 
of making his will and death had one brother, Jof. Hi^dgr^ the 
leflbr of the phintifF now living, who then had (ix children, two 
fons and four daughters, all now living. The teftator had fur-' 
vived five other brothers, who died without ifTue. He bad alfo 
one fiRer Mary^ married to Thomas Coopir^ which faid Afary is 
now living, and at the time of the teftator*s making his will had 
fix children, fourfons and two daughters, all now living, yangf 
another of the teftator's fifters, married to ff^. Wbiimarfl)^ died on 
the i6th of Dicemhir 17731 in the teftator's lifetime, leaving 
twelve children, (even fons and five daughters, all of whom were 
living at the death of the teftator, and all but the eldeft fon 
Tmsihy are now living : Timothy has left three fons now living* 
Jofepb Hayttr^ the lefTor of the plaintiff, was the eldeft brother 
of the teftator, and now is, and at the time of the teftator's 
death, was his heir at law. Sarah Haytir^ the widow, entered 
into pofleffion of the premifes under the will, and enjoyed them 
till her death, which happened on the 2d of Novtmher 1796. 
Sarab never bad any iifue. She had, at the time of the teftator's 
making his will and death, one brother John Grant of A/., men- 
tioned in the faid will, who had one fon, John Grant of //*., alfo 
there mentioned, and a daughter Janu the wife of Thomas 
Altaandir. John Grant the elder died in the life-time of Sarah' 
Heyttr. John Grant the younger, his heir at law, is yet 
^ive, and fo is Jas/i Alexander^ his daughter. The queftion 
(or the opinion of the court was. Whether the leflTor of 

the 
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i8o2* the plaintiff were entitled to recover any and what part of the 

*~- premiTes in qaeftion i If the Court were of optoion he was not 

arain/i entitled to any part, the verdid to be .entered for the defendants. 

JoiNViLLB. I^ <he court thought him entitled to the whole, the verdi£k to 

fiand ; if to any part, the verdiA to be entered for fucb part. 
[175] Thir cafe was afgued in laft Mitbaibnas term by Dampier for 

the plaintiff, and Burfugb contra. It is needlefs to detail the 
argument, which turned on the particular wording of a very per-^ 
plcxed will. With refped to the meaning 4>f the sioxA family as 
ufed in another will, the cafe of HarlanJ v. Trigg^ I Bra. Cham. 
Hip. 142. was cttedy which is aUb referred to in NtwUm v. JNi/* 
Ugan^ ib: 491. 

Tbt Courts entertaining great doubt upon the conftnifUon of 
the will, took time to confider of their judgment. And now 
Gross J. delivered the opinion of the Court. 
This cafe was argued when Lord Kenyan was Chief Juftice^ 
and hat flood over longer than we fhould have permitted, in 
hopes that upon, confideration we might be able to put a coq« 
ilrudion upon the will, confiftent with feme probable intention 
of the teftator. But after very full and repeated confideration, 
we are not able, with any rational certainty, to difcover what be 
meant. Fur the defendants, it was contended, that the meaning 
of the teftator may be colleded from referring to the former part, 
and that the feveral perfons to whom legacies bad been before 
given were to take the moiety of the eftate not given to the 
wife's family, and that the wife's brother^ and her nephew and 
niece, were the perfons to take the other moiety. But the rule 
fails to fhew what the teftator meant by the vtord /amily: for 
there is no legacy given to his wife's hratbir^ mpbew^ and niic^ 
who, it IS contended, aie to take the moiety given to her family. 
And to this rule there is alfo this objedion, that it introduces 
ri''61 l^fiP^ Hayi£r*s family to divide with him, the brother, when the 
moiety of the eftate is given to ^/m, and to his fifter's family, 
not to bis and his fiftei *s family | for the words are, ^' The 
other remaining half part thereof unto my hrotber and Jifiif^s 
family^* noc to my brother's and fifter's family, referring the 
y^ord family both to the one and the other. With this conftruc^ 
tion Lord Kenycn did net agree; but obferving 00 the words 
charging 60/. in favour of Mary fFbiti^ which direfi that itjbalt 
be paid eut of the. balf pari and /hare ef his ffiate and. effe&s giuem 
and bequeathed te bis WXF£, as thereinafter mentioned^ he fuggefted 

tha( 
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Ibat poflibly th€ difficulties iit CQnftruing the will might be >So8. 
gotten rid of» if the teftator. were confidertd as making bis wife j^^ 
the PROPOSITA, through whom her family were to take; in agai^Jt 
which view of the cafe the brother and family of the fifter would Join villi. 
take in like manner. But we do not think that this conftrudlion 
can be adopted ; for we think that the teftator probably intend- 
ed, that the words << sister's fami;.y" fhould be applied to 
the family of Jam Whiimarjb^ as well as to the family of Mary 
Cooper : and as Jatie Wbitmarjb died in his lifetime, and before 
the making of the will, he could not have intended that Marj 
C^per fhould take as a proposita one-fourth of his eftate, to 
the exdulion of thofe who, according to the meaning and un* 
derftanding of the teftator, were the family of his fifter Jont 
Wbiimarjb' For thcfe reafons my Brothffrs Lawrenci and Lf > t 
Blanc^ and myfelf, are of opinion that the devife is void for un« 
ceruinty, and that the lefTor of the plaintifi^, as heir at law> if 
entitled to recover the whole eftate. 


C177] 

HouLE Qgainfi Baxter. Mouda^^ 

Vvu. zy^ 
IN an a^lion on promifes, the firft count of the declaration Where the 
ftated that one E. Capper^ on 22d Siptmher 1 796, drew a plAintiflF lent 
bill of exchange upon the defendant for 25/. payable at three ^'^cntuDwa 
mootbs after date to Cappir'% order, which Cappir indorfed to bill at the de« 
she* plaintiff, and the defendant accepted. The fecond count, fire of the 
after fetting o\»> the bill and acceptance, and (he indorfement by drawer, but 
Capper to the pUintiiF, further ftated an indorfement and delivery privity with 
of the. bill to one IF. Abud^ a prefentment of it, when due, to the the defend- 
defendant for payment, and his refufal, whereupon the plaintiff ^^^* ^^^ ^^" 
was obliged to pay Abud the money. There was alfo a count for ha^himfelf 
money paid, &c. and other common money counts. The do- no confidera* 
fendant pleaded bis bankruptcy on the 7th of Novembir 1795, in tionat the 
the form prefcribed by the ftat. 5 Git. 2. c. 30. / 7. and at the J^^p^^'JJf 

Ciial at the fittings in Lond$n after Afkbaelmas term 40 Gto^ 3. and the day 

before the 
bin became due the defendant became bankrupt, and it was immediately after taken 
np by the plaintiiF the indorfer out of the hands of the indorfee ; held that, the bil) 
being proveable at a debt under the defendant's commifIion» and there being no pri- 
vily of GontraQ between thefe parties collateral to the bill, tike the cafe of principal and 
fttrety, nor any proroife of indemnity* the plaintiff coald not recover the amount of 
she bill paid after the bankruptcy againft the defendant who had obtained his certificate. 

Vol. III. K before 
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i8os. before Lord KiWfW C. J., a verdifi was found for the ptaintiflT, 


HdvLi 


fubjed to the opinion of this Court on the following cafe. 

^ahifi ^'•^ defendant before his bankruptcy kept a retail filver fmith's 

Baxysk. fliop, and deaft with Cappif, the drawer of the bill, who was a 
working filverfcnith. On the aid of Sgptembir 1796 the defend* 
ant ordered a parcel of goods of Capper^ and in order to enable 
bim to raife filver to make up fuch goods the defendant accepted 
the bill of exchange mentioned in the declaration* Capper in- 
dotfcd the bill ; and the plaintiff at Capper*% dcTire^ though with- 
out the defendant's privityi indorfed it likewifei receiving no 
value or confideration whatever for fo doing, but merely to give 
additional credit to the bill. The bill being thus drawn, 

[178I accepted, and indorfed, Capper took it to one Mud ^ refiner, 
who on the credit of the bill delivered to . Capper a part of the 
amount in filver, and gave him the reft in caOi. This filver was 
after«vards manufadured by Capper into the goods ordered by 
the defendant, which were accordingly delivered to him. The 
defendant became a bankrupt on the 7th of November 1796, and 
has fince obtained hts certificate. On the 24th of Decemhar 
J 796, being the day before the bill became due, the plainuflF 
went to Abud^ and took it up, paying him the amount. The 
queftion was. Whether the plaintiff were entitled to recover : 
if the Court fliould be of opinion that the plaintiff was fo enti* 
tied, the verdid to ftand ; otherwife a nonfuit to be entered. 
The cafe was argued in Ea/ler term 40 Geo, 2* 
Jervis for the plaintiff. The queftion is, Whether the de- 
fendant's certificate be a bar to the plaintiff's recovering in this 
aAion i and that depends on another queftipn. Whether or not 
the plaintiff could have proved this demand under the defend- 
ant's commiflion ? There are three periods (the two .firfl be- 
fore the defendant's bankruptcy) which are material to be c«mi- 
fidered | and at neither of thefe could the plaintiff have recovered 
in an a£lion againft the defendant upon the bill of exchange as a 
mercantile inftnimenr. Firft, The plaintiff could not have 
fuftained fuch an adion when he firft lent his name as indorfer ; 
becaufe there was not at that time any confideration or privity as 
between the plaintiff and defendint : it was a mere accommt>da- 
tidn bill, known to be fuch by the plaintiff. Suppofe, ioflead of 
returning it to Capper^ the plaintiff had kept it in his hands, he 
could not have proved it under the defendant's commiiSon, be- 
caufe that would have been in fraud of the purpofe for which he 

f 179] fcc^^^ved it. Secondly, Neither did any contraA arifc upon 
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the bill between the prefent parties at the time when it was i809« 
negotiated with Abud. It is true that Atud advanced the money |H^7T» 
iipon the credit of the bill, for which the plaintiff was then liable againfi 
as indorfer) and that this was before the defendant's bankruptcy $ Baxtbk^ 
and it may be contended that this was in fubftance a loan by the 
plaintiff to Capptr^ which created a contrad between ihetn on 
the bill; and that if Capper were liable to the plaintiff on the 
bill, the defendant was alfo neceffarily liable. But whatever 
weight may be due to fucb an argument, llnce the doubt which 
has been thrown upon the cafe of Broois v. Rogers (tf), if the 
money had been afiually advanced to the plaintiff as holder and 
iodorfer of the bill when it was negotiated, and by him paid over 
to the defendant ; yet it cannot apply to this cafe where the 
plaintiff never was the holder of the bill ; for he indorfed it while 
it was in the poffeiEon of Capper: the advance, therefore, by the 
the indorfee was not a loan to the plaintiff and by him to Capper, 
but by the indorfee to Capper in the fir ft inftance, and confe- 
quently no contra^ could arife upon the bill as between the 
plaintiff and the defendant in confequence of a tranfaflion be- 
tween two other perfoos, to which neither of thefe parties was 
privy. Then if no contrad extfted, as between thefe parties^ 
upon the bill as a mercantile inftrument before it became due, it 
follows. Thirdly, That none could arife upon it after it was 
taken up by the plaintiff, which was after the bankruptcy ; be* 
caufe he could not be remitted to any right which had no pre* 
exiftence* according to the cafe of Death v. Serwonters {b). If 
then the plaintiff had no remedy upon the bill which would havQ 
enabled him to prove it under the defendant's commiifion, it 
follows that he may recover upon the count for money paid,&c. [180] 
as for a new caufe of a£lion fince the bankruptcy, and is not 
barred by the defendant's certificate. It is exprefsly ftated, that 
the purpofe of the plaintiff 's lending bis indorfement was in or- 
der to give the bill additional credit. This therefore refolves itt 
felf into the common cafe of principal and furety, where the .lat- 
ter has paid money for the former after his bankruptcy, in which 
cafe a new caufe of a£iion arifes, there being no legal debt con*^ 
traded before the bankruptcy, capable of being proved under the 
commiffioo. Cbilien v. Wbiffin and another, 3 Wilf. ^3. Toung 

(«) 1 H, Bloc. (40. Vide Cowkjy, DunUp^ 7 Term Rep* 645. 
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iio2» V. Hocklef^ it, 346. and 2 Blac, 839. Fender beydin V. De PaHa^ 
/— - 3 Wilf. 528. Hejkuyfin.v. tVoodbrtd^e^ B. R. M. 24 (?/•• 3. 
atainfi J^^ugL 165. «. Thofc were cafes where the pUintiffs had ac- 
fiivxTBR. c^ccd bills of exchange on pfomires of indemnity by the drawers, 
on which the latter were holdcn liable notwithftanding their 
fttbrequent bankruptcies and-cercificates. But there is no effen- 
tial difference between the cafe of an acceptor and that of the 
drawer of an accommodation bill. It is true that no adion can 
be maintained on the bill of exchange by the acceptor, becauKc 
atfueb {a) he can never be a creditor ; his acceptance importing 
the admiffion of a debt from him to the drawer % whereas an 
indorfer may declare as fuch on the bill ; his indorfement primft 
facie importing a confideratton. This prefumption howerer 
may be rebutted by fhewing the hSt ; and here it is found that 
the plaintiff* received no confideration for his indorfement. The 
cafe of Howis v. ff^iggim {b) is direflly in point. Inhere it ap- 
peared that certain notes drawn by -the /defendant had been 
delivered by him before his bankruptcy to one Grufif with die 
plaintiff *s indorfement upon them; and that after the bank» 
£r8i] fuptcy Gran recovered againft H§wiSi who thereupon fned 
fyiggim for the amount. The Court held that the defendant's 
certificate was no bar to the aQion. Mr. Juftice Grofe^ fpeak-> 
ing of the laff-mentioned cafe in the fublequent cafe of C$wley r. 
DunAp {c)i fays that the Court decided it on the ground of its 
being a cafe of indemnity $ for that Hcwis was oonfidered aa 
having indorfed the tioMS as furecy for the defendant, whh a 
view to give them credit, and without any confideration for fo 
doing : and that in no other view of the cafe could it be (up* 
ported. That coincides precifely with the fads of the prefent 
cafe ; and therefore as far as regards the application of that Cafe 
to this, the authority of Howis v. JVigglns is confirnaed. 

Marrjai for the defendant. There are two i]neft?onB to be 
tohfidered ; ift, Whether the plaintiff can recover upon the firft 
count as upon the bill of exchange ? 2d, Whether the fads found 
difclofe ahy collateral contrad on which he can recover inde- 
pendently of the bill ? In confidering thefe queffions two fads 
are itiaterial to be attended to ; the one, that the indorfement by 
the pldinliff* was made at Cafper*% requeff, and without the dc« 

(fl) Vide Cvwley v. DunloPf 7 Ttrm Rep, ^76. ^r GrpyiJ. 
(6) 4 Term Ref. 714. (r) 7 Term Rep. 577. 
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fendant's privity ; which gees rid oC all pretence of confidering i8o2. 
this as a cafe of principal and furety between thefe parties : the xj'"^ 
other material fa£l is, that the bill was taken up by the plaintiff aFainft 
while it was flill in a courfe of negotiability ) which fhews that BAxraa* 
be was a£ling in his chara£ler of indorfer, and thereby gave 
hioifelf an intcreft in the bill as holder for a valuable confidera« 
tion. Then the bill having been drawn before the bankruptcy 
of the defendant, it is immaterial whether the plaintiff fo poffeiled 
bimfclf of it before or after that event : for in either cafe it was 
proveable as a debt under the commiffion, and might even have 
been the foundation of the petitioning creditor's debt. Ex parte 
f%omas(a)^ j/nonym, 2 If^iif. 135* BingUy v. Maddlfin {b)^ and 
Glaiftir V* HiWit [i) : all which cafes proceed on this principle, 
that an indprfement of a bill of exchange is as againft tbt 
the drawer or acceptor a transfer of the whole debt. And the 
cafe of Francis v. Ruchr (d) extends the fame dofirine to da« 
mages accruing after the bankruptcy upon the proteft for non« 
payment. In the cafe of CowUy v. Dunlop (#} the Court were 
divided in opinion upon a queftion fomewhat (imilar to the pre* 
fent. The fafis there were (hortly thefe : jf. and B, exchanged 
acceptances, and each, having negotiated the refpefiive bills, be- 
came bankrupts $ and J3/s eftate was afterwards obliged to pay 
a dividend as drawer on the bills accepted by ^f., as well as to 
pay JB/s own acceptances. The queftion was. Whether A.^t 
certificate were a bar to an adion brought againft him by B.*t 
alBgnees for money paid to bis ufe. In that cafe (/), though 
Lord Ke^M was of opinion with the plaintiff, neverthelefs he 
admitted that if the bills drawn by J3., though once negotiated, 
bad .come back again to him, he would have been remitted to his 
better right, and might have proved his debt under thecommif-* 
fion againft A. : but as the bills were not in B*s hands at that 
time, and were put in force againft the eftate of A. by the per^- 
foBS who bad the legal I'igbt to them, B. could not prove the 
bills again under the fame Qomoiiffion againft A^ ; and therefore 
if B.*% affignees could not recover againft A^ himfelf, they would 
be left without remedy. Now that reafoning is in favour of the 
defendant in the prefent cafe i becaufe here the plaintiff, having 

W I Atk. 73. (*) B. R. Mich. Term 1783, C$oh*s Bank- L. ijt 
\eS 7 Tirm Rep, 498. (d) AmbL 672. 

. v) lT$rmRep. 565. (/) /*• 582, 
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i8o2. taken up the bill bjcfore it was due, was remitted to 'his better 
^! right as indorfer, and might have proved it under the defendant's 

acainfi commiffion, no other perfon having proved the fame debt as in 
Baxtsil. the former cafe. Upon the whole, therefore, that cafe is in 
point for the defendant. Then if the plaintiff could have proved 
his demand on the bill under the defendant's commiffion, he t^an* 
not recover On any collateral implied undertaking ; for fucfa an 
implication can only arife in default of an exprefa contrad. As 
in Toujfaini v. Martiuant {a)y where a furety, having become 
bound wit^ his principal for payment of money by inftahnentSt 
took a bond from the principal conditioned for payment of the 
whole amount before the firft inflalment was due. Then, the 
furety having been obliged to pay the fix ft inftalment after the 
bankruptcy and certificate of the principal^ the Court held that 
be could not maintain an adion againft the principal as for 
inoney paid to his ufe after the brnkruptcy ; but that, being po^ 
felled of a legal fecurity proveable under the commiffion, he 
tould only refort to the baniy-upt's eftate. The fame rule was 
' laid down in Rdl/i v. Caflon (i), where counter bills of accom- 
modation were given. The cafes of Hcwis v« fflggifu {c) and 
Bfcois V. Rfigirs {d) are at all events diftinguifliable from 
the prefent ; for in each the plaintiiF had contraAed the refponfi- 
bility at the defendant's defire, from wfhence a promife of indero* 
nity was implied. Alfo in Howis v. IViggins no money was ad* 
vanced by the plaintiiF for the note before it became due, but 
only a refponfibility created $ therefore there was no tonCdera* 
tion in fad whereon the plaintiff could have maintained an aftion 
on the note againft the defendant the maker. Here the plain- 
tiff did not indorfe the bill at the defendant's inftance; and the 
defendant, having received a confideration for his acceptance^ 
was boMnd to any bolder of the bill \ and the plaintiff as holder 
inight baye maintained an aflion op the bill itfelf, even when he 
firft indorfed it^ but at all events when he afterwards took it up 
while it remained in a ftate of negotiability. Ctippii^mx^i cer- 
tainly have enforced payment in an adion on the bill | and the 
plain ti^* ftood on the lame ri^ht as C^pptr^ at wbofe requeft he 
bad indorfed it. So the plaintiff's fecond pofleffion of the bill 
W4S founded on the right of Abud^ to whom he had paid valuable 

(a) 2 TtrmRtf. I op. {b) a H. Sloe- ejo^ 
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confidcration ; and if Abud rouft have proved it under the de* 1802. 
feodant's commtflion, provided it had remained in his hands, fo -, 
muft the plaintifF. It is alfo Found in the cafe that there w^s no ag^itijt 
privity between tbefe parties, without v^bich no contrad can Baxtsk.* 
arife. Befides, at any rate it was an officious and voluntary pay- 
ment by the plaintifF, out of which no debt can arife. 

yitvis in reply. It does not lie in the defendant's mouth to 
allege want of privity in law ; becaufe the bill was originally 
drawn for his benefit, and be received the cdnfideration, and the 
plaintifF became refponfible at the requeft of one who was ad- 
ing in concert with the defendant. Neither does it follow that 
becaufe yftud had a remedy on the bill that the plaintifF had one 
alfo } for j/bud was no party to the original contrivance, where- 
as the plaintifF had full knowledge that it was only an accom- 
modation bill. The plaintifF had no claim upon the defendant* fiScI 
till he was a£tua1ly damnified, which was not till after the 
bankruptcy. This was nOt a voluntary payment of the debt 
of another by the plaintiflT; but made on account of his 
prior liability as indorfer ; and Aiud might have enforced pay- 
ment of the bill againft him. Aifd in hSt the bill was not taken 
up before it was due, for Cbrifimas^day intervening, made it 
peceflary to be taken up at that time (a). 

Curia advifari vub^ 

Gross J. now delivered the opinion of the Court (j^: 
This was^ tf cafe referred at the fittings at Guildhall before 
Lord KiitjQn. The declaration contained feveral counts, ia 

the firfl the plaintifF declared as indorfee of a bill of exchange 
again the defendant as acceptor. In the Ibcond he ftated that 
the plaintifF had indorfed the bill over to Abud; that the de- 
fendant, on its being prefeoted to him for payment* had refufed 
to pay it; whereupon the plaintifFhad been called upon by AbuJ^ 
and had been obliged to pay him the film fpecified in the bill. 
Thefe are the mofl material counts i the others are for money 
paid by the plaintiflF to the defendant's ufe, and the other com- 
mon counts. The defendant pleaded his bankruptcy on the 
7th of NowmbiT X795, and his certificate; and that the cauTe 
of aflion accrued before the bankruptcy. The UGt% werC) that 

{fit) Vide Tajil v. Lewii, i Ld. Riy. 743. 

\k) The cafe was ^gaed while Lord £^y/Mr prcfided in the court. 
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HovLt 

Baxter* 
[186] 


the defendant, a filverfmith, having ordered goods to be ma* 
nufafiured for him by one Capper^ in order to enable Capper to 
buy the materialt) accepted a bill of exchange, drawn on him by 
CappiT^ dated 22d of Siptgmhir 1796} at three months after date. 
CappiT indorfed it ; and at Capper's dcfirey itit witbwt ibi db« 
FXNDANt's privity, the plaintifF indorfed it to give it addi« 
tional credit, and without receiving any ewjiderati^n fir fi ekingm 
Capper then took the bill to Jlbud^ who paid him the value of it, 
part in filver and the reft in caih ; on which Capper manufafiured 
the goods and delivered them to the defendant. The defendant 
became bankrupt the day before the bill became due ; on which 
the plaintiff took up the bill that day from Abui^ and it never 
was proved under thecommiiEon. Now here the plaintiff con- 
trailed ir« liability at the defendant's requeft. He never became 
furety for him in this tranfadion. His demand againft the de* 
fendant, the acceptor^ arifet JMy upon the bill, and there was 
nothing to prevent his proving it under the commiffion- We 
are therefore of opinion that the defendant's bankruptcy is a bar 
to this afiion, and confequently that there ought to be judgment 
for the defendant. 

Judgment of nonfuit to be entered* 


Mondeyf The King againft Tappendek. 
Nw. 29th* 

A by-law aU A WRIT of mandamus was dire^ed to the defendant, 'ms 

teriog the fteward of the manor and hundred of Faverfiam^ in the 

ofocrfonno ^®"'™^ ^^ ^*' » reciting that the town and port Of Faverjbam^ 

betaken as ^^om time' Immemorial, was an ancient port, and that there was 

apprentices and ftill is an ancient company or corporation called The Coob-> 

by the mem- ^f p^^^ Fiflieimen and Dredgermen of the Manor and 

bcrs of a cor- ' ^ 

poration, in Hundred ; and that from time immemorial, every perfon who 

hath ferved an apprenticefhip of feven years under indentures of 

apprenticefliip to a freeman of the company to learn the trade of 

a fiflierman and dredgerman, and whofe indentures have been 

duly inrolled in the books of the company, and who was a manied 

certain fervi* ^^^ ^^ ^^^ ^^^^ ^^ ^^^ admiflion, has been entitled to be admitted 
tade» is not 

warranted by a cultooi in foch body, which claimed by ^refeription to make by*Iawa 
tegolating the number of pcrfons to be taken u apprentices. 

to 


order to ac* 
quire their 
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(o his Freedom. And that from time immemorial it has been the l8ot. 
oiftorn for every freeman, as it feemed convenient to him, to take mJ""^ 
apprentices ; and that during all that time it has been ufual and t^mi^ 
cuftomary to inrol the indentures of every apprentice fo bound, Tappbiv. 
and was the duty of the fteward to inrol the fame upon tender of ^'"^ 
foch indentures. It then proceeded to fiate that one J. Ftnr^ 
fc'i}/! iras, by indentures dated t ith O^^for laft, bound appren* 
tice to one 7. Fairirafs^ then and ftill being a freeman of the 
company, and entitled to take fucb apprentice, for feven years, to 
learn the trade of fuch fifherman, &c. and that his indenturea 
were tendered to and refufed to be inrolled by the defendant as 
fleward, &c. wherefore be was commanded to inrol them, &c* 

To this the defendant returned that the tenants of the (aid 
manor and hundred from time immemorial have been and are an 
ancient company, known by the name, &c. and during all that 
time have holden of the lord of the faid manor afnd hundred, as 
tenants of the manor, &c. certain oyfitr grounds within and be« 
longing to the faid manor, &c. and have laid and kept oyfters 
upon the faid grounds /^r tht €$mmon ufi andbimfit of the fret* 
mtn if tbi faid cempafy, and have carried on and exercifed, for 
the common ufe and benefit of the faid freemen, a trade in o^grs 
inpartmrfkip together; and that the faid trade is the chief bufi- 
nefs and employment of the company, and the principal objeft 
for which they z& as fuch ; and that the profits of the faid trade 
are divided among thefreemen* And that from time immemorial 
there have been certain courts called Water Courts, holden from (i881 
time to time in and for the manor, &c. at which the company 
have been ufed and accufiomed to make orders and ordinances, 
as well for the better government'aod regulation of the faid trade, 
and the rejiraining the number of perfoni to be admitted to thefreO' 
dem of the company^ (nfor the reafonable reftraining and regulating 
the number of per fins to be taking apprentices by any of the freemen^ 
yi as to entitle fuch perfons by reafon of fuch apprentiajhip to be ad* 
misted to the freedom of the company. That on the 30th of yufy 
1785, at a water court holden, &c. an order was made by the 
company, that from thenceforth no tenant of the manor, &c* 
ihould take any apprentice or apprentices,. other than his own foa 
or fons, or the fon or fons of his wife by any former bulband or 
other than the fon or fons of any other tenant of the manor, &c» 
or of his wifb by any former hufband ; and that any inden- 
ture of apprenticefhip made contrary thereto (hould not be in« 

rolled^ 
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l8o2. .rolled, nor the appreDtice admitted to hit freedom. The return 
_.~^ .then flated that that order was ftill la force, and that at the time 

€i£ainB 9^ making it, it was necefiary, for the well-being ,of the com- 
Tap PBir* ptny, to make Tome regulation for reftraining the number of per- 
o&v- fons to be admitted to their freedom \ and that onleft fome re- 
gulation for that purpofe had been made, the number of freemen 
might have become and was likely to become fo large, that there 
was great reafon to believe that they and their families could not 
have been fupported by the profits of the trade, and that the 
faid oyfier fifliery muft have fallen very much to decay* It then 
negatived that J. Fmrbrafs was the fon either of the faid Tl 
Fairbrafe or of any woman who is or was the wife of the £ud 

£189] T. F.^ or that he '.was the fon of any perfon who is or was « 
tenant of the manor, &c., or of any woman who is or was the 
wife of any tenant. Wherefore the defendant had not inroUed' 
the faid indentures, &c. In Muboilmas term laft. 

fFfod took thefe obje£lions to the return ; i ftj That the by*Iair 
therein ftated, of the 3otb of July 1785) was repugnant to the 
original confiicutionof the company, which laid no fuch refiraiot 
on the number or condition of the apprentices to be taken by the 
freemen, and was therefore void. 2dly, That it was alfo void^ 
as contrary to the freedom of trade in general, ift. The cooi- 
pany being immemorial muft be prefumed to have originated by^ 
charter, regulating the admii&on of apprentices to freemen in the 
manner heretofore always exercifed. By the original conftitu«» 
tion every freeman has a right to take any perfon as an appreii* 
tice, whofe indentures the fteward is bound to inrol, provided he 
has ferved feven years under them, and was a married man at 
the time of his admiffion. The by-la^i^, however, attempts to 
impofe another qualification or condition, namely, that the ap«» 
prentice (hould be the fon of a freeman or of a widow after- 
wards married to a freeman. The objeA of the crown in ori- 
ginally framing this inftitution was to create a nurfery of feafnen9 
to which the new reftraint impofed by the by-law is repugnant^ 
' inafmuch as it tends to diminifli the number of perfons capable 
of ferving the public in that capacity : and in fad the number 
of Teamen annually fupplied to the navy fince the new regulation 
is very confiderably dtminiflied. adly. The by-law is contrary to 
the general freedom of trade. Upon this principle a by-law made 
' by the wardens of the coopers' company of Naua^li-uf^u-Tfiu {a^ 
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to reftrain the number oFapprentices to be taken by the members 1802. 
of it was hoMen to be void. TkT^ 

Baylij Serjt., contra, faid that the by-law io quelKon did not ^gmtifi 
pretend to reftrain the talcing of apprentices by the freemen ge- Tafpbw- 
nerally; but only prevented fuch apprentices from acquiring »>«• 
their freedom, unlefs they came within the defcription of the hj^ 
law. [Lord Kiny$n C. J* If the conftitution of the place ori- 
ginally conferred certain rights on apprentices ferving freemen 
of the company, can the Company by a by-law take away thoTe 
privileges i You will find it difficult to maintain that proportion; « % ^ 
Suppof6 none of the immediate tenants of the manor had anf 
children, is the Company to die a natural death for want of other 
fucceflbrs ? J That would be as good a reafon for repealing the 
by-law as the fuperfluicy of .members was for enaf^ing it. [Lor4 
KtnjfiH. That would depend upon (heir pleafure, which (hews 
that the by-law is felo-de-fe.] If the number of freemen bad 
not been reftrained, the company would have become fo numer« 
oas that the profits of the trade would have been inadequate to 
their maintenancci and To the obje£l of the inftitution would be 
loft. This corporation is of a peculiar kind : the members of it 
are partners in trade* which muil from the nature of the thing 
be limited to the particular oyfter grounds within the manor. 
They cannot carry on a general unlimited trade. Then if tbe 
trade be in bs nature limited, it is not an unreafonable by-law 
which limits the number or defcription of perfons to carry it on* 
Having then a power in their original creation to make by-laws 
and ordinances^ it is reafonable to prefume that they bad a povrer 
of making fo reafonable a by-law as this,^ which adapts the nutp- ^ 
ber of traders to the extent of tbe trade which was the objed of C*9'] 
the incorporation. It may be another queftion if they abufe this 
power to the probable deftru£lion of the corporation. If this 
power be part of tbe cuftom, it gets rid of the authority of the 
cafe cited, where there was no fuch cuftom. 

ty^iJ, in reply, obferved that the by-law was not confident 
even with the cuftom pleaded, fuppofing fuch a cuftom to be 
^ood. For the cuftom ftated is to reftrain the numhr of ap- 
prentices^ which will not warrant a by-law altering the firtf/i« 
foatiin of fuch, which is a very different fort of reftraint, and 
nay operate to reduce the numbers much more than may be 
oec^Ar/ or within tbe contemplation of the makers of it. 
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i8os. Lord Kbnyon Cb. J. then faid, that, the Court would tdvife 


TkeKiNG 


further of the cafe, if, upon confideration, they found there wai 
^om" soy difficulty in it. But^ as then advifed, it feemed to him 4iS- 
TA»»iir* cult to maintain the by-law. That the argument laft urged by 
vBv. Mn Hf^ood bad great weight in a cafe which came before the 
> court from MaiJflnut where it was attempted, but without 
effe&i to add the qualification of having loA a year to perlbot 
eligible to a certain office in a corporation* TJiere might cer- 
tainly be reafonable reftraints impofed by by-laws on trade : but 
he thought this by-law bad, inafmuch as it attempted to add a 
qualification to the perfons before eligible to be taken as appren- 
tices, beyond what the original conftitution had required* 

Grose J. alfo obferved that this by-law operated as an altera* 
lion of the qualification of perfons to be taken as apprenticefy 
and was not merely an abridgement of the number of them. 
p92J The cafe ftood over, without further notice from the Court, 

tin the parties applied again on a forcner day in this term, to 
know whether they had difpofed of the rule. And on this day 

Grose J. delivered the opinion of the Court (a), which, he 
ebferved, had ftood over thus long by miftake; as the rule for a 
peremptory mandamus was granted ni/i{t)t fcc. at the time it 
was argued i the Court being of opinion that the by-law was 
bad, as being a reftridion of the qualification under the cuftom. 

Rule abiblute. 

fit) The cafe was argued aad flood over for confideration beibfe 
Lord EUimbofugb took nis feat on the bench, 

{b) i. t. to take eflfba if the Court do not alter their opinion ia the 
noorfe of the fame tern. 


WxUIAltt 
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WiitiAMs aguinfi The East India Company. No^ik. 

nrnE declaration contained four counts, the firft of which was J^^^I^^*^ 

abandoned. The fecond fiated that the plaintiff, before ^\^^ tfBrma- 
and at the time of making the charter-party of affreightment tiveofany 
after- mentioned, and from thence continually afterwards until ^*^/ ^^^Jf\ 
the committing the grievance and happening of the lofs after* j^ ^^^^ y^ 
mentioned, was the owner of a fliip called the Prinafs Amilta^ proved by 
whereof one y. Ramfdin^ for and during all the time aforefaid, the party 
was mafter; which faid (hip, at the time of making the faid !f/a^iJJ|"s* 
charter-party, was at anchor in the river TTfames. That the where any aft 
plaintiff, on the 14th of Fdruary 1797, by a certain charter- [ipj] 
party made between him, &c. and Ramfden^ as captain of the is required to 
ibip of the one part, and the Eaft India Company ol the other be done by 
part, let her to freight to the Company ; (in which charter-party ^^^^^c ^bich 
was a covenant for the owners to receive and take on board the would make 
fhip, and well and fecurely ftow and place therein, all fuch goods, him guilty of 
&c. as (hould be laden or tendered to be laden on board by the ||J^"^"^| 
order of the Company or their fervants, &c«) That the fhip ^uty, the law 
failed under fuch charter-party on the 20th of July 1797 to the prefamei the 

Eafi Indies on her voyage, and duly difcharged her outward- affirnia"'^^* 

w/ J . . J . .u r» t r • • *u and throws 

iK)und cargo, and remained in the Company s fervice in the (i^^ burthea 

Biffi IndiiSf by virtue of the faid charter-party, until and at the of provin|; 
time of the committing of the grievance and happening of the the negauva 
lofs after- mentioned. Yet the Company, by their agents, while whoinfiftson 
the (hip fo remained in their fervice, &c. wrongfully^ unlawfully^ it. There* 
and unjuftlyf fent, and caufed and procured to be fent, amongft fore where a 
other goods and merchandize, to and on board the faid (hip or pl^inufi* de« 
veffcl, for the purpofe of being conveyed therein from Bombay in ^he defend* 
the Eaft Indies to Tillicherryy a certain package, containing ants, who had 
therein certain oil and varnifli of a eomhuftHU and infiammabli chartered hi^ 
nahtro^ without giving due or fufficient notice or intimation thereof kT^^^li^, 

to the faid J* Ramfden^ fo being mafter of the faid (hip, or to any gerbus com ; 

' modity (by 

which a lofs happened) without dme mtice to the captain or any other perfon employed ta 
the navigation, it fay upon him to prove fuch negative averment. And it being ihewn 
that the commodity was delivered by the defendants' officer, and received by the fird 
mate of the plaiatifiPs fhip (which firfl mate wa^ dead, and no other perfon was pfsfent 
to depofe to the converfation which paffed between them) ; held that the bed evi« 
deace of the faQ coold only be given by the defendants' officer who delivered the 
commodity on board to fuch firit mate, and that the f 6tion could not be fuflaiaed by 
Seooodary dVidf nee. 

other 
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iSo3.' 0iitr firfin or pitfim tmurmi or tmphytd in the navigation 
— thereof, as the faid defendants ought to have done, in order that 

t^nfi the faid Ramfdeny or fuch peHbn or perfons coneerned or employ* 

The East ^ ss laft aforcfaid» might ftow and depofit the faid laft-mentioned 

boiA Com- package in fuch part of the faid laft-mentioned (hip, as not tm 

JTANY. endanger the fafety and fecuriiy of the fame in the conveyance 
of the faid package. That by reafon of fuch notice or intima* 

[194J tion not having been given, the faid package was not placed 
and ftowed in manner aforefaid, but was placed in the afterhold 
of the {hip, for the purpofe of being conveyed as aforefaid, the 
fame being an unfit and unfafe part of the (hip for the ftowing 
the faid package, and the fafety of the ibip being gteatly and 
ttdnectflarily endangered by the conveyance of the package ia 
that parr. That afterwards, on the ift of April 1798, the (hip 
failed under the Company's orders, with the faid package cm 
board, from Bombay to Tellicbtrryi and that in the courfe of 
that voyage, on the 5th of Jpril^ on the high feas, the faid oil or 
¥arni(h, by reafon of its own inflammable and combuftible na- 
ture, fet fire to the (hip ; and the fame, with her cargo, by reafon 
of the faid package of oil or varni(h being fo placed in the after- 
hold, for want pf fuch due notice or intimation, as aforefaid, was 
burned and deftroyed, &c. to the plaintififs damage of 20,ooo/« 
The third count was to the fame effcA. The fourth count 
fiated more generally, that the Company fo caroUfefyf mgligtaif^p 
and improptrly ufed the faid (hip whilft (he continued in their . 
employ, that through the careleiTnefs, negligence, and improper 
condud of them and their agents employed in (hat behalf, the 
ibip was burned and deftroyed. 

Upon not guilty pleaded, at the trial before Lord Blknhorouib 
Ch. J., at Guildhall^ it appeared that the commodity which had 
occafioned the lofs of the (hip by fire, was a jar of a certain oil 
or varni(h called by the natives in India^ Rogban^ packed in a 
wicker cafe, and fuppofed to be a compofition of gum-gopal and 
linfeed oil, of a very inflammable nature. This was put 09 
board by order of the military board at Bomhayy amongft a quan- 
[195] tity of other military ftores ; and in the written order to receive 
t|iis package on board it was fimply called Rogbafi, without anj 
fpecification of its nature. It appeared to be the duty of the 
condu£lor of the military ftores, on the part of the Company, to 
carry them on board, and the duty of the chief mate of the fhip 
principally to receive the cargo and ftow it in the (hipo On this 

occafioia 
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otcifion tte evidence went to fhew that the chief mate was the i8oi. 
perfon who had received the Rogban, with other military ftores, '"'""" 
on board } but he being dead, no evidence was given of what azMtufi 
pafled between him and the condu&or of the military ftores or The East 
whatever other perfoo had been in fad employed to Convey the India Con- 
article on board. It was proved, however, by the captain of the 
fbip and the fecond mate, that no communication bad been made 
to either of them, or, to their knowledge, to any other perfon on 
board the (hip, concerning the inflammable nature of the article 
called Rigban ; that they themfelves were altogether unacquainted 
Cither with the nature or even the name of it; and indeed.it 
appeared evident enough from the whole of the teftimony of 
theft and other perfons on board the fliip at the time, that neither 
the nature nor the name of it were generally known. It wu 
alfo proved that the chief mate was an officer of fkill ana difcre- 
tion. That the after-hold where this Rogban was ftowed was a 
proper place for fuch a package, if it were not known to contaiii 
an inflammable fubflance, biit an improper place to ftow an 
article of futh a nature as- this really was i and that by means of 
iu oozing out of the jar, the (hip was fet on fire and totally de^ 
ilroycd foon after putting to fea. . 

Lord Ellbmborough Ch. J« was of opinion at the trial that 
the plaintiff had failed in proving a material allegation in the 
declaration, and which it was material to him Co prove, in order [196] 
to fupport the adlion ; namely, that no notice was given to the 
chief mate of the dangerous nature of the commodity at the time 
when it was received by him on board from the Company's ofli- 
oer : for non cooftat but that the fulleft notice had been given* 
That the proof of this allegation lay on the plaiiitiff, and the beft 
evidence of it was ft ill in his power to produce, notwithflanding 
the death of the chief mate, by calling the Company's officer 
who delivered the article on board,- who could beft tell whether 
or not be bad given fuch. notice, as no other perfon appeared to 
have been privy to what pa^ between them at the time : and 
for want of this evidence he nonfuited the plaintiff. 

Adam^ fFood^ and Bofanfuet^ on a former day (hewed caufe 
againit a rule nifi, which bad been obtained for fetting afide th^ 
Doofuit and granting a new trial. Suppofing it to have been the 
duty of the Company's officer to give notice of the datigeroua 
nature of the commodity when it was delivered on board the 
plaintiff's (hip, it muft be prcfumed, in the abfence of all proof to 

the 
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]8ot. ibe eootrtrj^ that fuch notice w«t giveny as it caoaol be pre- 

—*" fumed chat the officer a^ed contrary to his duty. It was tbcrc- 

^ainfi ^^^^ ^ neceflary part of the plaifltiff's cafe to fliew that no fnch 

The East notice bad been given, that being the gift of the i^ion, the 

IvDiA Com- wrong complained of» without which the a£iion cannot be fuf* 

FAiiT* uined» being damnum fine injuria. Com. Dig. €t0i§m §m ibi 

(o/i^ A. But at any rate, the plaiutiff having averred the want 

of fuch notice in his declaration, and made it the foundatkm of 

bis complaint, it was incumbent on him to prove it) the fubjeft 

matter of the allegation, though conveying a negative in teraUy 

being capable of affirmative proof, by calling either of the per« 

[197] fons by or to whom the commodity was delivered on board, or 

any other who might happen to have been prefent at the timf » to 

fpeak to what pafled on the occafion^ And the chief mate who 

received the Rogban being dead, the plaintiff ought to have calkd 

the officer as a witneft by whom the delivery Iras made, who 

was capable of faying with certainty whether he bad giveo fuch 

potice. 

Brjkim^ DallaSf and H^lUami^ in fupport of the rule, con- 
tended that« thif being a negative averment on the part of the 
plaintiff*, the affirmative of which was the ground of defence to 
the adioo, it lay upon the defendant, whofe duty it was to give 
the notice, to prove affirmatively that it was in fad given. The 
general rule is, that the party on whom the affiimative of the ifluc 
lies is to begin by proving it. Now upon the plea of not guilty 
to an adion on the cafe, which puts in iiTue every material fafi, 
the fame rule muft prevail. If, infiead of^the general iflfue, the 
form of pleading required the defendants to plead fpecially, they 
flittft have proceeded to aver, amongft other things, that they had 
given due notice of the dangerous nature of the commodity, and 
iflue would have been fpecifically joined on that fad, which it 
would then have been incumbent upon them to prove, according 
to the general rule above-mentioned. Then the form of the 
pleading cannot vary the courfe of the proof. It often happens 
that a fad, which is the proper fubjeft matter of defence to a 
/ defendant, and the affirmative of which it is incumbent upon him 

to prove, muft yet be negatived by averment in the plaintiff^s 
declaration ; as in a£ltons for penalties on the game laws, where 
the want of the feveral qualifications, mentioned in the enading 
daufe of the ftatute giving the penalty, muft be averred In the de- 
[198] daration; and yet it was never required of a plaintidftoprove fuch 

2 negative 
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negative averments (j), not being fa£ls prefumed to be within 1802. 

his own knowledge; but the pradice has always been to throw _ 

the onus proband! on the defendant who iniifts on the affirmative. againft 

But at any rate there was fufficient evidence of the negative The East 

given by the plaintiff* to leave to the jury, whofe proper province India Co^« 

it was to decide upon it. For the averment is, that no notice of 

the dangerous nature of the commodity was given to 7- R^^J^ 

din the mafter, or any other perfon employed in the navigation 

of the (hip ; and it was proved by Captain Ramfden^ and the 

next furviving officer of the (hip, who had the principarcondu£t 

of her, that no notice had been received by them, which was at 

leaft fufficient to throw the onus probandi on the defendant, that 

notice had been given to the chief mate who was dead. Befides, 

it might alfo be confidered as fome evidence of the negative, that 

the chief mate, who was an officer of (kill, had flowed the pack- * 

age in a fituation which no perfon, knowing the dangerous 

nature of its contents, would, without the grofieft ignorance of 

his duty, have done. 

. ' Curia advifare vult. 


Lord Ellenborguch Ch. J. now delivered the opinion of 
the Court. (After ftating the cafe, and that the plaintiff was 
Doofuited at the trial, on account of his not having proved that 
no notice or information of the dangerous quality of the article 
put on board was given to the per fons concerned or employed 
iQ the navigation of the fhip :) It has been contended that the 
nonfuit (hould be fet afide on two grounds ; firfl, that the allega^ 
tion of its being being feht on board without notice is the allega- 
tion of a negative^ and^that therefore the proof of the affirmative, [199] 
¥12. that it was fent on board witb notici^ fhould come on the 
other fide, that is, 00 the part of the defendant.^ Secondly, It 
has been contended, that fuppoiing the burthen of proving that 
the article called Rogban was fent on board in this cafe without 
notice Ihould, in point of law, refl upon the pl^ntiff", yet that 
the jdaintiff'bas in this cafe given fufficient prima facie evidence 


(a) ViitRtx r. StoHo, Mtti 1 vol. 639. 651, 3, $• 
Vol. III. L 
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i8o2. of the want of notice to have gone to a jury. As Co tbe firft 
'^ point, namely, that the burthen of proof jcfted in this cafe on 
avcdnfi ^^ defendant, and that he was bound to prove the faS of notice; 
Tbe East it was argued by the plaintiff, that if, inftcad of pleading the 
India Com-' general ilTue, the defendants had by their plea fpecially denied 
FAMTi the feveral fadts alleged in the plaintiff's declaration, that in 
pleading the defendants muft, in the denial of the allegation that 
the Roghan was put on board without notice, have been obliged 
to allege affirmatively, that tbiy had given notice^ or that tbi plaiff 
tiff bad notice. Now admitting that fuch would have been the 
form of the plea and ilTue, yet there is a rule of law by which, 
even in fuch csfe, and upon an iffue fo framed, tbe burthen of 
negativing in proof fuch affirmative allegation of the defendants 
would have been thrown on the' plaintiff; and that ruleof law.if, 
that where any a£t is required to be done on the one part, fo that 
the party negleSing it would be guilty of a criminal negle£k of 
duty in not having done it, the law prefumies the affirmative, and 
throws the burthen of proving the contrary, that is, in fuch cafe 
of proving a negative, on the other (ide. Monio v. Butkr^ i R»L 
Rep. 83. '< In a fuit for t'ythes in the fpiritual court, the de* 
fendant pleaded, that the plaintiff had not 'read the XXXiX 
[^o^] Articles ; and the Court put the defendant to prove it, though a 
negative. Whereupon he moved the Court for a prohibition ; 
which was denied : for in this cafe the law will prefume that a 
parfon had read the Articles : for otberwife he is to lofe his be- 
nefice : and uuhen the law prefumes tbe affirmative^ then tbe negftiive 
is t^ he proved.** This, it will be obferved, was in a civil fait. 
So upon the fame principle in Lord Halifdx^s cafe» Bullm N. P. 
298, and alfo in Viner^ tit. Evidence*^ upon an information 
againft Lord HaUfc^ for refufing to deliver up the rolls of the 
auditor of the Court of Exchequer, the Court of Exchequer put 
the plaintiff upon proving the negative, viz. that he did not de- 
liver them : for <' a per/on fiall be prefumed duly to execute his 
offieg tentil tbe contrary appear.** And alfo in Tbe King y. Coomis, 
Comb. 57. the defendant fwoi'e an affirmative; and an informa- 
tion was exhibited againft him for it. And although a negative 
could not be proved, yet the Court direfied that they; that is to 
fay the profecutors, ihould Jlrft give their probable evidmci^ and 
tBat the defendant Ihould Aftcrwaj:ds prove the affirmative if ha 

7 could 
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could. And the fame principle is recognized in Gilbert*! L/iw i?o/. 
^ of EvidfTtce^ p. 148. viz. that where the lavj fuppofes the matter ^,J^^^.,s 
contained in the ijfue^ there the oppofite party, (ihat i«, the party againP 
who con ends for the contrary of ihat which the law fuppofes,) Th" fci st 
muft be put into proof of it hy a negative. That the'decUration, Iwbr a Ccai- 
in imputing to the defendants the having wrongfully put on 
board a (hip, without notice to ihofe concerned inihe nnanagemcnt 
of the (hip, an article of an highly dangerous combujlible nature^ 
imputes to the defendants a criminal negligence, cannot well be 
qucflioned. In ordei; to make the putting on board wrongful^ 
the defendants mud be cdnufant of the dangerous quality of the ^' 
article put on board; and if being fo, they yet gave no notice^ 
confiJering the probable danger thereby occa0oned to the lives 
of thofe on board, it amounts to a fpecies of delinquency io the [20 f] 
perfons concerned in fo putting fuch dangerous article on board, 
for which they are criminally liable, and puni/hable as for a mif- 
demeanor at lead. We are therefore of opinion, upon the prin- 
ciple and the authorities above dated, that (he burthen of proving 
that the dangerous article in queAio;i was put on board without 
notice, rcfted upon the plaintiff, alleging it to have been wrong- 
fully put on "bosg-d without notice of its nature and quality. 
The next queftion is, Whether the plaintifFhave given fufficicnt 
primi facie evidence of the want of notice to have gone to a 
jury? And we are of opinion that he has not. The bcfl evi- 
dence (bould have been given of which the nature of the thing 
was capable. The bed jevidence was to have been had by call- 
ing in the fird indance upon the perfons immediately and offi- 
cially employed in the delivery and in the receiving the goods on 
board, who appear in this cafe to have been the fiid mate on the 
one fide, and the military conduQor on the other. And though 
the one of thefe perfons, the mate, was dead, it did not warrant * 

the plain tijfF in reforting to an inferior and fecondary fpecies of 
tedimony, viz. the prefumption and inference arifing from a non- 
communication toother perfons on board, as long as the military 
condudor, the other living witnefs immediately and primarily 
concerned in the tranfa£kion of ihipoing the goods on board, 
could be reforted to: and no impoflibility of reforting to this 
evidence of the military condudlor, the proper and primary evi- 

(f a dence 
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iSo2. dence on the fubjefl, is Tuggefted to exift in this cafe. We are 

-^ therefore of opinion that the non^it was proper, and that the 

againfi ^^^^ ^^^ fctting it afide muft be difcbarged. 
•The East 
Ikdia Com- 


Rule difcharged. 


PANY. 


SCAMMEIX 
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ScAMMEiL And Others again/l Wilkinson and Another. Monda^p 

PROHIBITION having been granted in this cafe after de< Nocoftscan 
murrer and argument, (quod vide ante, a vol. 552.) a rule heawardcd 
nifi was obuined on the part of the plaintiffs in prohibition Co ^oJ^gLj^Jf^ 
refer it to the oiafter to tax their cofts. execotora, 

againft whoip 

T.Carr, in fapport of the rule, referred to the ftat.8&9 J^Jf^^^^^" 
JFilL 3. c. II, /. 3. which enacts " That in all fuits upon any demurrer 
*' writ or wriu of fan facias ^nd fuits upon prohiUtions^ the uponaqaei^ 
" plaintiff obtaining judgment or any award of execution^ *J®°» ^**®" 
" after plea pleaded or demurrer joined therein, fball likewife ^^ enatled 
** recover his cofts of fuit," &c. He alfo noticed the 5tb claufe, to^ gentral 
which provides '^ that nothins; he/ein contained (hall be con- orUmitid 
^^ ftrued to alter the laws in being as to executors or adminiftra« P'^'^^^ ^ 
*' tors in fuch cafes where they are not at prefent liable to the 
«< payment of cofts of fuit." But obferved that the ftatute re- 
gulated cofts in other cafes than prohihition^ to wh*ch the provifo 
would apply; and that it could not relate to cafes \n prohibition^ 
cofts being for the firft time granted in this refped by the ftatute 
of WilUam itfelf. He obferved that there was no cafe deciding 
the conftrudion of the third claufe with refped to prohibition, the 
cafe of Bellew v. Aylmir {a) (to which he was referred by the 
Court as in point upon the general conftru^ion of the claufe) . 
bcjng \nfciri facias againft an executor, where this point pafled [203] 
without much notice and no argument ; the attention of the 
Court being wholly direSed to another queftion, Whether, ad- 
mitting the judgment for cofts to be wrong, the judgment muft^be 
reverfed in toto ; which they decided in the negative. The 
only other cafe on the fubjed is Smith v. Harmer{b)^ which is 
a Qiort loofe note. But 2dly, It does not appear that the de- « 
fendants were fued as ixicutors. That was not the queftion be- 
fore this Court, which cannot take notice of them in that 
character without the authentication of the probate, which was 

« 

(a) xStra. 188. 

{h) I Lill. Fr. Reg. 475, (G), referred to in Hullock on C§ftt» 
303. 

not 
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xSo2. not fhewn to tbem. And non conftat, that the defendants 
would finally be entitled to probate at ail from the eccIefiaHical 
court. 


SCAMMELL 
OgAiflfl 

Wilkinson. 


Lord Ellenborough C' J. The queftion of cods in cafes 
in fcire facias and prohibition muft ftand on the fame footing 
upon the conftru£iion of the third cLufe in the fiacute of Kmg 
H^lliamt which provides for them both in the fame term's. The 
cafe therefore of Bellew v. Aylnur is diref^ly in point, that no 
cofts can be awarded againft thefe defendants, who are fued as 
executors in prohibition. That cafe was argued by very able 
counfely and this point was thought too plain to be conteded^^and 
the judgment of the Court neceflarily proceeded upon it. On 
the other point there was no doubr but that the defendants were 
fued as iXicuiors : it was not difputf d but that they were entitled 
to a probate of fome fort: the only queftion was, whether they 
were entitled to a general or /imiW. probate. 

Per Curiam^ Rule difcharged. 

I91gley was to have argued agatnft the rule. 


Woos 
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i8o«. 

Wood againji Miller. M§ndajf, 

Nov. 29th. 

'PHE proceedings were by bill. The declaration was of Hilary The iffac 

term, and plea of non aflumpfit of the fame term. A rule "*"^"® ^ 

to reply was given in Eajfer term, when the plaintttF replied the tbe'term 

fimilicer ; and in Trinity term following, on a rule to enter the when the 

iffuc, it was entered by the plaintiff, entitling it of Hilary term ^°^^ ^ ^^^\a 

preceding i after which the. defendant figned judgment of non the f tnilicer 

pros for not entering the ifTue. « joined^ and 

not as of the 

Marryat now (hewed caufe againft a rule obtained for fctting feJ^^^ JUf^ 
afide the non pros ; contending that the iflue ought to have been pfea was 
entered of Eajler term, being that wherein it was joined ; and pleaded 
that the entering it of another term was a nullity, and therefore 
the non pros was regular. 

Rsfi^ in Tupport of the rule, infifted that it was properly en- 
tered as of Hilary term, being the term of the plea pleaded ; and 
referred to Wymark's cafe (0}, where it is faid that the repKcattonv 
rejoinder, &o. (ball be intended to be pleaded in the fame term as 
the plea. But 

The Court (after confulting the Mafter) held that the iffiie 
ought to have been entered as of Eaftir and not of Hilary term, 
andtherefore that the judgment of non pros was regular. 

' Rule difcharged (^). 

[a) 5 Co. 75- 

(b) Vide Tidd*s Prac. z vol. 649. which dates the praAice to be as 
here decided^ but no authority is cited. 


END OF MICHAELMAS TERM. 


C A S E S 

ARGUED AND DETERMINED ,803. 

IN THE 

Court of K I N G's BENCH, 


IM 


Hilary Term, 


la (he Forty-third Year of the Reign of George III. 


Warren qui tarn, &c, againJI Wm. and Charles Windle. V,„^ ^^tlu 

'X'HIS was an a£lion to recover a penalty of 50/. on the ftat. In March 
^ I Geo. 2. ^.26-/. 13. which enafts '•That all dealers in 1802 the ftat. 
" and fellers of coals by the chaldron or lefftr quantity, within 4 ' ^^[vlne* 
" London and Wcjlminller or within ten miles round the fame, ^ penalty 
'^ fliall conllantly keep and ufe, at their refpe£live wharfs, ware- againft-dcaU 
« houfcs, and othcrplaces for the falc of their coals, a lawful ^'^f [*! "^""^^ 

M, t A w r 1 • t /- •! r f y /• -^ «n Within tHC 

" bttjbel^jueh as ts defer tbed by iheJtatuU 12 Ann^ (it. 2. c. 17. metropolis 
" f. II.) with which bufliel all fuch dealers in and fellers of and 10 miles 
«« coaU Oiall jujlly meafure, or caufe all the coals they (hall T^J?"*^ ^^^ "^^ 
*« [206] fo fell by thechaldron or leflerquantity to be mcafured, "^f^^jp- coal* 
" and (hall put three bulhels of coals fo ju(l1y meafured into fold by the 
*« each fack before defcribed, which faid facks they fliall ufe and chaldron ac- 
<* no other for the carriage of fuch coals to the buyers thereof: ^^^ /"wful 
*' and that all fuch dealers in and fellers of coals within the bufhel di- 

rtrdled by the 
ft. 12 Ann, Jl. 2. c, 17./ II. was 1 fubfiftlng law ; and held that evidence of fucK 
coals proving fhort upon re-mcafurement was admiirible to prove the cbarge pf their 
not Kaving hccn jtfflfy meafured. ^. Whether the ftat. 3 Geo. 2. c. 26. were a fub- 
fiiHng law after Jtdy 1802, when the ftat. 26 Ceo. 3. c, loS. was rtvived by the ^aU 
42 Geo. 5. e. 89. ? Where a ftotute proftfTes to repeal abfolutely a pHor law, and 
fobftttAitcs other proviilons on tlie fame fubje£t, which are limited to continue only 
till a certain time, the prior bw does not revive after the repealing ftatute is fpent, 
luilcfs the intentiOQ of the Legifkture to that effe^ be exprefted. 

Vol. UK CL "faid 
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1803. u fjiij limits who fliaiU not cotiftantiy keep and ufe fach a 

Waeren '* bttOiel and fuch facks as heretnbtfore defcrtbcd and no other, 

qui tarn *' or (hail not (0 fill their coal f^cks from fuch buflicis, or (hall 

«f«i«/ €€ •therwife offend againft the true intent and meantni; of this 
WiKDLt. ,, ^^^ Q^^j, f^j. ^y^^y j.^^^ ^g,^^^^ f^^^.^ ^j^^ f^^ of ,50//' &c. 

The fecond count of thr declaration, on which the quedtoa 
arofe* (tated thai the dcfeadants, within (ix calendar months 
before, &c. on, &c. being dealers in and fellers of coals bf the 
chaldron and hlTcr quantities within ten miles round the cities 
of London and Wtjiminfter^ to wit, in the parifti of 5/. Clement 
Dana^ &c. did there frll and deliver to W. 3. by the chaldron 
a certain quantity of coals as and for two chiildron and half a 
chaldron of coals, and then and there deliver the fame to W^ B. 
as and for two chaldron and an half, &c. Neverthelcfs the 
defendants did notjajlly men/ure or caufe the faid Iaft<meottoned 
coals fo fold and delivered to be juftif meafured with a lawful 
huflfeli to wit, fuch a bujbtl as v>as and is defcribed hy tktfiai. 
12 Ann. &c. according to the form of the ftatute, &c. but 
omitted and negle£led fo to do, &c. contrary to the form of the 
ftatute, &c. whereby and by force of the ftatute, &c* the defend- 
ants have forfeited 50/. &c. 

At the trial before Lord EUenhwough at the Sittings at Wtfi^ 
rninijltr after laft Trinity term, it was proved that two chaldron 
[^^7J and an half of coals had, on the Zd of March 1 862, been ordered 
by W. B. of the defendants, who were coal-merchants, and that 
the fame had been paid for as fuch, and were to be fent to Hattcn 
Garden. A witnefs proved that he fa w the coals delivered out of 
the barge into the cart, but faw no bafhel ufed, and that he con- 
tinued with the cart til! the coals were brought to Hatton Garden^ 
where they were re-meafured with the defendant's hu(hel out of 
the cart, and the 29 facks in which they were conveyed were 
found to contain 10 bofliels (hort, being only 87 infteadofy) 
buflicis* The plaintiff obtained a verdi£k for 50/. on the fecond 
count of the declaration. 

E'Jkine and Harrifon^ in the laft term, moved to fet afide the 

verdi£l ; firft, on the ground tha^ the evidence .did not fuftain 

the fecond count, which charged the defendants with no(^having 

meafured the coals with the bufhel required by the ftatute of 

Queen Anne: for non confiat that they had not been meafured in ; 

the firft inftance, though upon re-meafurcmeat they were found 

to be deficient 

Lord 
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Lord Ellekborough C. }• That argument excludes the word i8cj. 
jujlly^ which is in the (l;itute as well as in the count defcribing '^jf^^^^ 
the offence. It was fatisfdiftory evidence for the jury to find qui tam 
that the coals had not been ^^ jujily meafured.** BefideSi there agmnjt 
was the evidence of the man who faw the coals delivered out of Wmoti. 
the barge into the cart, without obferving any bufhel ufed^ and 
who continued with them till they were re-mcafured. 

On this ground the Court were not inclined to grant a rule 
to fhew caufe : but the defendants' counfel next objedled, that 
by the fubre<)uent ftatute of the 26 Geo, 3. c. loS. / 20. a C'o^] 
different and greater penalty is impofcd upon the feller, viz. a 
forfeitttre of the coals and 5/. for every bufliel deficient))^ ^afes 
where coals re-meafured are found deficient, and that the re* 
sieafurement being dire£l:t:d to be by a different meafure than 
that defcribed in the (latute of Anne^ ic of courfe operated as a 
Tirtttal fepeal of the ftat. 3. Geo* 2. on which the a£lion was 
founded. Or if notf yet the giving (hort meafure beiAg by the 
latter z€t made a diftinft and fubftanttve offence, the h€t ought 
not to have been received as evidence of another offence ; 
namely, the nc^ having meafurcd them in the firfl indance \ 
otherwife the defendants would be liable to be puniflied twice 
for the fame aA, although the (lat. 26 Gto. 3. c 108. provides 
(f. 22.) that no dealer in coals fhall for any offences under that 
%6i be fobjc£^ to any other penalty than is thereby infliAedj any 
thing in the ftat. 3 G». 2. or in any other law to the contrary 
notwithftanding. And they remarked that the ftat* 26 Geo, 3. 
was intitled '' An z€t for explaining, amending, and reducing 
^ into one aA of parliament the feveral a£ls paflcd for more 
*< cffcQually preventing the frauds* and abufes committed in the 
*' admeafarement of coals" within the limits in queftion \ and 
that /. ^. fubftttutes a diffierent mode of admeafurement than 
that pointed out by the ftatute of Anne^ referred to as the ftand^rd 
m the ftat. 3 Gm. a. \ namely, *< that all coals which (hall be 
** fold as vharf meafure (the meafure by which the coals in 
** queftion vere fold as contradiftingutfhed from P^l meafure) 
^ at any place within the limits of the a£l, (hall be meafurcd in 
" the prefence of. the faid labouring coal- meters injuch manner 
^ asis direSediy ibifimU 16 fcf 17 Car. 2. c. 2." &c. and the 
laft mentioned ftatute direfis the fale of coals by the chaldron, 
cotitaining. 36 bnfliels heaped up^ and according to the bujbei fealed [209] 
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1805. fir that pmrpo/i at Guildhall m LoodoD, and fo for a greater or 

wTTiiBif *^^^f *1^*"^*^7* Whereas the bufliel required by the (tatnte. 

qv' tarn ^^ Antujl. a- e. 17./ ii. as the ftandard coal meafure is one 

agmnfi ^ made found, with a plain and even bottoniy and to be 19 

WffNDLB. ic inches and a half from outfide to outfide, and containing one 

<< IVincbiftir buOiel and one quart of water, according to 

«< the ftandard for the Winchefier buQiel dereribed bj the ftat. 

« 13 »^. 3. f- 5./. 23/' &C. 

Lawrence J. obferved, that though the hJOi proved of the 
coals having been found Oiort upon the re-'meafurement might 
be evidence of an offence under the latter a£b of the 26 Gto. 3., 
yet it might alfo be evidence diver fo intuitu of a diftinA offence 
under the former a£i of the 3 Geo. 2.» unlefa that were repealed 
by the a£l of the 26 Geo. 3. 

Le Blanc J. There is nothing inconfiftent in the idea that 
the fame {\0i may be adduced in evidence diverfo intuitu of 
different offences ; and it does not necefiarily follow that the 
one aft was intended as a repeal of the others for the fccoud 
a& goes fuither, and provides for a cafe which was left un« 
touched by the firft a£l ; for the coal-merchant may meafure 
out the coals in the firft inftance with a proper bufliel, fo as. to 
comply with the terms of the ftat. 3 Geo* 2., and yet may 
afterwards withdraw a part of them before the deliveryi which 
would fall within the penalty of the ftat. 26 Gt9. 3. when rc« 
meafured and found fliort. 
[210J ^he Courtf however, principally upon the doubt whether the 

ftat. 3 Geo. 2. were a fubGfting law at the time of the offence 
committed, granted a rule to fliew caufe ; intimating at the fame 
time that as the principal queftion might be raifcd upon a motion 
in arreft of judgment, it would be more convenient to con&der it 
in that fliape -, and to take both rules into conCderation together. 
The cafe was argued ia this term by Garrow and Marryat in 
fupport of the verdi£t, and by Erjklnt and Harrifon contra : 
bul it is unneceiTary to detail the arguments \ for as to the matter 
of fa£^ it was admitted that the evidence would have been fuf« 
llcient to fuftain the fecond count, if the fafne fa£l had not been 
made a fubftantive offence, punifliible in a different manner hy 
(he fubfequent ftatute of the 16 Geo. 3.: and as to the quef- 
tion of law, it was ultimately decided on the ground of the nou* 
exiftence of the ftat. 26 Geo. 3. c* io8t at the timCi upon which 
the principal argument turned. 

Wit^i 
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With rcfpca to the application of the evidence to the count, ^^^3; 

Lord Ellenborouch C, J. obfcrved, that the offence charged -y^^ j^^^ ^ j, 
was the not having jttjlly meafured^ &c. of which there was q^j (am 
double proof 5 fitft by the evidence of the carter, which went to againfl 
ihew prima facie at lead that the coals had not been mcafured at Wikdl*. 
all; and next by the evidence of their having been found (hort 
upon the re-meafurement, which (hewed that they bad not been 
jufl^ meafured. 

With refpe£l to the flat. 26 Geo. 3. r. 108. Lawrekce J. re- 
ferred to the 27th feftion,^ which dxrcfts its commencement t^*'J 
from the 24th of July 1786, and its continuance till the 24th of 
June 1 795, and from thence to the end of the then next fcffion of 
pailiament. Then the aft of the 36 Ge9. yc 61., which was 
doubtlefs intended to continue that a£^, becaufe it refers to the 
period of continuance named therein, by a (Irange blunder re- 
fna£ls (cveral former a£ls which were intended by the provi- 
£oosof the 26 Geo. 3. to have expired, and totally omits the 
latter, which therefore expired at the end of the next feflion of 
parliament after June 1795, and confequently was not in force 
at the time of the offence committed. 

This fuggefted to the defendants' counfel another objeftion 
to the a£iiun as founded upon the flat. 3 Geo. 2. c. 26.; namelyi 
that by the fubfequent a£l of the 19 Geo. 2. r. 35./. 9. all coals 
fold by wharf meafure (as in the prcfcnt cafe)^ within the limits 
in queAion are required to be <' meafured in fuch manner as is 
directed by the ftat. 16& 17 Car. i.e. 2" which therefore, 
they faid, operated as a repeal of the ftat. 3 Geo. 2., which latter 
refers to the meafure appointed by the ftat. 1 2 //«»- Then the 
ftat. 26 Geo. 3. c. 108. /. 27., which repealed the ftat. i^Gto. 2., 
amongft other laws, having itfclf expired at the end of the next 
fcffionof parliament after Jww 1795, the ftat. iyGM.2 ofcourfe 
revived, and was in force at thetimeof the offence, committed and 
was fo conCdered by the ftat. 36 Geo. 3. r. 61., which continues 
it in exprefs terms to June 1810, &c. and therefore the ftat, 
3 Geo. a. c. 26. was again virtually repealed. 

Lord ELLENBORouGfi C. J. That would not neceffarily 
follow, for a law, though temporary in fome of its provifions, 
may have a permanent operation in other refpedts. 1 he ftat. [212] 
26 Geo. 3. c. X08- profeffes to repeal the ftat. 19 Geo. 2. c 35. 
abfolutely, though its own provifions, whidi it fubftiiuted in 
the place of it, were to be only temporary. 

0^3 Law. 


1 
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1803. Lawhikcb J. At any rate the argument does not apply 

h<?rc ; for the flat. 19 Geo. 2. r. 35. was in iifclf only a tempo* 

• ^^^ rary law, continued down by feveral afis to the 21 Gio. 3., which 

ugain/i was one of tlie a As repealed by the flat. 26 Ce^ 3. r. 108. aodi 
WiNPtk the flat. 21 Geo.'^. e 34. would of itfvlf have expired by the 
time limited for the continuance of the (tat. 26 Geo 3. Then 
the flat. 36 Gto. 3. r. 6t. millakenly ifluming that the a£l of the 
19 Geo. 2.« which had been continued down only to the 24th 
of June 1 795 and to the end of iht then next feffion of parlia* 
mentby the (lat. 21 Geo. 3. c. 34., and which, together with the 
latter a£k, was then repealed, was K\\\ exifting, profe^es to con* 
tinuea noQ-exxfting act asamended by other non-exi(iing a£ls, and 
wholly omits thea£l of the 26 Geo. 3. e. J 08., which had repfaM 
the ftar. 19 Ceo. 2« and the 21 Geo, 3., and which was the real 
ftatute meant to have been continued from the period referred 
to. This blonder was afterwards rc£lificd by the (lat* 42 
G^. 3. c. 89. (tf)f which reciting that the (lat. 36 Geo. 3 r. 6l. 
was pafled in order to continue the 26 Geo. 3. c. 108. i but that 
fhat aA haying before expired, doubts had arifcn whether it were 
in force, it therefore enafis that the latter ftatute (hall be re* 
yived from and after the pafling of this %€t^ which was on the 
aad June 1802. 

The defendants* counfcl then fuggefled tfiat by the laft- 

Cs'S] mentioned aA of the 42 Geo. 3. it was provided ** that all a£lS| 
M matters, and things done or performed in purfuance of or ac- 
** cording to any of the chofes, powers, or provifions of the a£l 
M of the 26 Geo. 3. (hould be and were thereby declared to be 
M as valid and effc£tual in every refpeA as if the f^iid z6t of the 
*< 2/S Geo. 3« ha^ been revived and continued by the flat 3^ 
*< Geo. 3." and therefore that it would dill operate as a fubdft- 
ing law for the whple period. But 

^be Court f«id that that proviGon was only. introduced to in* 
dempify pctfons who had done a£ls in the execution of the 
powers conferred by the Aatute for carrying it into ttk€L : but 
could not be conArued to remedy omiffions or fecure oflfenders 
from penalties incurred under any other fubfifting law at the 
iime. That here it appeared on the whole that the a£l of the 
3 Geo. z» was in force at the time, and the aA of the 26 Geo. 3* 

(«} ^f public Aro/ aa^ 

f* 108, 
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t. lo8, had expired; and therefore there could be no qucftion i^oj. ' 
but that the penahy under the former aft might be recovered- wrRRi k 

Rules difcharged. ^j„j ta^ 

WiKDLt. 


The King ^^-^•;?/? Morris. We^la^ria,. 

The King ttgainfi Stewart. >» a-th. 

npHESE were rules calling upon Morris^ the late, and, 5 swart f, 

the prefent mayor of Weymouth and Milcombe Regis y to (hew It is no oh- 
caufe why an information in nature of quo watranto 0>ould jc^'O" to the 
t»«4] not be exhibited againfl thtm Tcfpc£livcly» to {hew by what EfLJ^j, fo^" 
authority they claimed to ex^rrcife the office of mayor. antn^rma* 

The boroughs of Weymouth and Meicombe Regis are united to- tion in na 
gether, and the corporation confifts (under charters of Queen to^'tof'QH^ 
Elizabeth and of James the Firft and George the Second) of a ^jjj^ii would 
mayor, 8 aldermen, 34 principal burgeiTes, and an indefinite n urn- opefate in ita 
berof common burgciTes. In the eIe£tion of mayor, the mayor jff<A«o dif- 
and aldermen, or the major part of them, chufe four peifons -^yaij^,^ 
out of the burgeflefs and inhabitants, of whom the corporation that they 
at large elcft one to be mayor. On the 21ft of September 1 8c 1, a^^'^ndid the 
the charter day, the defendant Morris was elected mayor, and ^hich the 
the defendant Stewart on the fame day in the following year was^ mayor was 
elected to fucceed him in the fame office. The elefiions were *'f^S^*| 
made in the minner above Rated, except in this refpect^ that at ^^^ ^y^^ j^, 
the eleQion of Morris in 180X the number of principal burgefies peach on the 
who by the conftitution of the borough formed an integral .part ground that 

of the corporatit'n, were reduced to eieht, of whom only fix \. corpora- 
.1^ ^/t.» •• ^'^'n was then 

attended the meeting, and in 1802 feven of the eight attended dilTolved by 

00 the election of Stewart, the lofs of an 

Gibbs and Templeman^ in (hewing caufe againfl the rules, ob- *"*5^J"^^ ^V^^ 
ferved that the object of them was to diflblve the corporation; *otcd for an^ 
becaufc as the number of principal burgeiles^ forming an integral other candi- 
date, and 
afterwards attended other corporate meetings at which fuch mayor prefidird. The 
major part of an integral part of the corporation whofe attendance is required at the 
cledion of officers beiu^ gone^ it operates as a dilTolution of the whole corporatioOf 
which has thereby loft the power of holding corporate aflcmblies for the puipcfe oi 
filling up vacancieg aud cootinuing itfelf. 

0^4 part 
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1803. part of the corporation by the charters, vas 24, and the election 
_.*Trj was to be made by them in conjunction with the other integral 

againft P^'^^ ^^ ^^^ Corporation, and as each integral part could only 

Morris an4 attend by a majority of its whole numberi no corporate meeting 

Stewart, ^t which the principal burgeflts were required to attend could 

now legally be holden, as their number was reduced more than 

[215] half. Waving therefore any difcullion on the merits of the 
cafe, which they referved for another occafion, they confined 
their objeflion to the relators themfelves, on whofe affidavits 
the rules ^vere obtained. Thefe were two perfons of the names 
of Jrbuthnot and Broivne^ who were aldermen, and who were 
fworn to have been prefent as fach at the two meetings in qucf- 
tion for the fucccilive ele£iion of mayors, at both which meet- 
ings they voted {a). Beddes which they had attended fubfe- 
qucnt corporate meetings as aldermen, at which McrrU and 
Stewart refpeAively preGded as mayor. It was contended to be 
immaterial for whom the relators voted on the fcveral occafions, 
becaufe at any rate their giving any attendance at fuch meetings 
was a recognition by them of the exidence of the corporation 
and of the legality of the meetings themfelves, and precluded 
them from now infifting that the corporation was during all that 
time diflblved by the loCi of an integral part, according to the 
' 6o€txitic in Rex v. Pafmare (^), and Rex v. Bei/ringer (c}, and 
other cafes. Defides which it was alfo fworn, that at a meeting 
holdsn after the laft ele£iion of mayor, the relators had voted 
for candidates to fill up the vacancies of principal burgefles« 
And they referred to Rex v. Stacej {d)t where one of the grounds 
for rcfufing the information was the acquiefcence of the perfons 
applying for a long fpace of time without complaining, until the 
corporation had been drawn into a rifle of diflblution by the 
% delay. 

Iiord Ei.X'ENBORoucH C. J. It does not appear that the 

[216! perfons making this application have Iain by mala fide, or indeed 
that th^y even knew that the corporation was in a (late of diifo-* 
lution when they attended the election of thefe officers which 

(s) The affidavit did not ftate Jhr whom they voted, and it was 
underilood that they voted for other candidates. 

(*) 3 Term Ref. 193. (f) 4 TVrw Ref. Sip. {J) i Term R^ I. 

ihey 
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they now impeach. Doubts may have occurred or been fug- '"^3* 
gcftcd to them fincc> that the francliifcs which they and the .j-j^^ Kiifc 
reft of the corporation were exercifing were ufurpations upon againft 
the Crown ; and they may fairly apply to this court to know Morris and 
whether or not they now hold their offices by right* It docs not otewa 
appear that they have conduced by thcxr conduft to put the cor- 
poration into the (late in which it now is, which furniflied a 
grotind of obje£lion m The King v. Stacej. 

Lavtrence J. If the prefent Ctuation of the corporation had 
been induced by the condu£t of the parties applying for the in- 
formations ; if we faw reafon to believe that they had been pur- 
pofely lying by until they had brought the corporation into an 
inextricable difficulty, they would now have come forward with 
an ill grace ^to complain of that which they themfelves had been 
indrumcntal in procuring, and within the authority of the 
cafes the Court would have been juftiGed in rejeAing the appli- 
cation coming from fuch a quarter. But thcfe applicants do 
not appear to (land in this (ituation. They have not contributed 
by their own ads to the difficulty. The corporation .was dif- 
folvedi if at all, before thcfe eledions took place ) and I am not 
aware of any cafe which has gone the length of warranting us 
to reje£t the complaint of perfons fo circumdanced. In The 
King v. Stacey a former application had been made by two of the 
freemen, who had acquiefced in the very ele£lion they afterwards 
came to complain of ; and in the cafe reported, fome of the re* 
htors acknowledged that they applied at the indigation of the 
fame perfons whofe application had before been rejc^icd : and this [if 7^ 
was principally relied on both by Lord Mansfield and Mr. Juftice 
Bullet^ to (hew that in truth the then application originated with 
the fame Harties. 

Per Curiam^ Rules abfolute. 

Lftif Serjt, and Praed Serjt. were to have fullained the ruks^ 
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y««K/»«, BotwEii, Cleric, MgMif/THM. 

^H£ phintiiF appHcrd for a prohibition to the cpifcopal cod- 
^^^ * fiftorul court of N^mmch to prohibit it from holding plea 

Cited in the of the matters there depending : the objcA of the application 
cpfffcopal being to reilrain the ordinary from granting a faculty to the 
c«>nEiloriai defendant for (lopping up a certain window in the pari(b church 
fiieir caufe ^^ ^^^ ^^ Norfolk for the purpofe of erecting a nurblc qiodu* 
why the or- .ment to the memory of his wife againft it. 
dinary (hould 'f he plaintiff dated in his affidavit that be was the redor of 
a^Di^lhl^ '° ^^ parifti of &//, in which the defendant was a conGderable 
a bcuky for proprietor. That the defendant had lattly taken out the 
ftoppi'g up olafs from the north window in the crofs ifle or north iranfept 

a wiiioow in ^^ reccfs of the chiurch, and had bricked up the fame* without 
a church i- . i. j- l Vc\ • 

•ff^inft wliieh ^^^ previous application to the ordinary or to the retlor, in* 

it was pro tending to ere£k a monument againft the window. That there 
potedtoertfa was another place near where a monument mi^ht be ercdkrd. 
to the grant- T^^^ ^^^ defendant continuing the work after notice of the 
ing of which re£lor's diflent, the latter commenced a profecution againft hin 
jf*5u^^? in the confiftoriar court of Norwub^ to compel him tore-open 
Botwithftaod- ^^^ rcglaze the window : foon after which» viz« on the 25th of S^- 
tng which [ti^] Umber i8o2| the defendant obtained a giandate to be pub* 
the Court lilhed in the pariQi church, citing the re£lor^ churchwardensi 
proceeding pari(bioners, and inhabitants, and all others pretending to have 
to grant the any tight, to appear in the fame court to (hew caufe why a de- 
faculty wich cree Ihould not be made for a licence or faculty to be granted 
of tlie Ordi. ^^ ^^ defendant to confirm the (lopping up the window. That 
naty ; held the plaintiff ;«ppeaied, and declared his dijptni as re£bor, and 
^^ ^^ ll'V P'^y*** ^he caufe to be dlfmiffed \ which prayer was re jelled, 
urohibiiioii. *"^ another day given to proceed in the bufinefs. The affidavit 
but incii: concluded with ftating, th^t though the faculty were not yet 
'"^Vt ^l^^' granted^ yet for fear that it might, upon the ftippofitton that the 
f^\or*i!ica- 'f^^®'** diffcnt was not material, the prohibition was now 
funs for dif. prayed. 
fciuing were The defendant in his affidavit ftated the confeot of the ordi* 

impruperly ^^^ ^^^ ^| ^^^ 'parifhioners to his putting up the monument in 
over.rttlcd. , ' , . JT,. .. . ^ ^. . . ^ 

the place m queftibn ; which (upon a qucftton put by the Court 

to the eonnfel in the courfe of the argument) was ftated to be 

in the body of the church, and not m the chancel* 

Erjdm 
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JErJUtiiOxewed caufe a^ainft a rule nifi for a prohibition ; 1803. 
and contriidcd that thouuh the reflor has a freehold in the ^ 
churchy the ordinary has a difcretion to dired what ornaments agatn/i 
were proper to be placed in it, and confcquently had authority Hasb, 
to licenfe the placing the intended monument there. This 
appears from fcveral quotations by Dr. Burn (a) from the 
ancient ecclrfiaftical writcrsi and from the canonsy whereby the 
ornaments of the churches are fpeiially fubjcAed to the vifi- 
tation of the ordinary, who is rrquireii to dire£l what proper 
oraameots fball be providedi and to fee that they are Icpt in 
proper repair. And by the ftatute De circumfpe£ie agatif, r^idl 
13 £/. .! ft 4. the king direQs the judges to ufe themfelves 
circumfpeAly in all matters concerning the prelates, where they 
punifli for that the church is not conveniently decked ; in fvbich \ 
€nji the fpirituml judge fbali have power to take knowledge^ notwitb" 
Jtondlng the hinges prohibition. Mod of the eccleli^ftical writers 
refer the power of (ctting up monuments and the like to the coa- 
fent of the ordinary, by whofe dire£)ion they may alfo be re- ' 

moved if fet up without confent. And in Cart v. Marjb (i) t 
was admitted on all hands that the power of iicenfing the fetting 
op of monuments in the church was in the ordinary ; though 
this court held that fuch power was to be exercifed accord- 
ing to a prudent and legal difcretion, which his metropolitan * 
had a righc to fuperintend and corred. At any rate, however^ 
this application is premature \ becaufe if the renter's freehold, 
in the church be invaded by what has been done, and the ordi^ 
nary has no aqrhority to grant the licence fought to be obtained, 
the refior may maintain trefpafs againft the defendant, who 
will be left without apy juftification to the a£tion» notwithftand- 
ing he fliould obtain the faculty from the ordinary ; and there- 
fore the prohibition is unneceflViry. 

Lord Ellenborough C. J. obfrrved, that there did not ap- 
pear any rcaion why this Court (hould grant a prohibition to the 
Court below : for the faculty fought to be obtained was no more 
than a licence from the ordinary himfclf to do the a£t propofedg 
and would not bind the re£kor againft his confent, if by law his 
confent were material. And non conftat that »fter the faculty 
was obtained, the defendant would make ufe of it without ob- 
taining the confent of the re£lor alfo: and if he did, it [^20} 

(n) 1 vol Eu Leniff tit.. Chirci,/. 8. per tot* {i) % Stra w^o. 

would 
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BVLWCR 
againft 

Hase. 


would then be time enough for the rcQor to rcfort to his legal 
remedy. 

Gthhs^ in fupport of the rule, faid that the rcafon for pray- 
ing the prohibition in the firft inftance was left it (hould here- 
after be contended that the rc£lor was bound by the granting 
of the faculty to which it was attempted to niake htm in fome 
fort a parly, by citing liim to (hew caufc in the court below 
why h (hould not be granted. If granted, therefore, it might 
be argued to be done with the r^£lor*8 confent, fo as to con- 
clude him, notwithftandin^ his difTcnt in faf>. That after fuch 
difient the Court below had no jurifdi£lion to proceed* 

Lord Ellenborough C. J. If the reflor be properly made 
a party to the fuit below, and there urge any juft reafon to the 
court why the faculty (hould not be granted, which is impro- 
perly difregarded, it will be a ground of appeal to the fupcrior 
tribunal. But as yet no common law right of the re£lor is 
touched which calls upon us to prohibit the eccIeGaftical court 
from proceeding to grant a faculty. 

Lam'REMCE J. It appears from the cafe in Strange that the 
ccckfiaftical court have jurifdiflion of the matter. Then if the 
reafons urged by the redtor againft the granting of the faculty 
be improperly over-ruled| it is a ground of appeal, but not for 
a prohibition. 

Per Curiam, Rule difcharged. 


TbtrtfJay, 
J An. 27th. 

In an adlion 
on a foreign 
judgment, it 
is not fufRci- 
rnt tq prove 
the judge's 
band* writ tng 
Ibbfcribed to 
k, without 
proving 
that the feal 
affixed there- 
to id the fcal 
of the Court. 


♦Henrt againft Adey. 


I N an a£lion upon a judgment obtained in the ifland of Greno" 
dof the pUintiflj at the trial before Lord ElUnhrougb C. }• 
at tlie Sittings after laft term at Guildhall, proved the hand-writ- 
ing of the Judge of the Court fubfcribed to the inftrumcnt pur- 
porting to be the judgment of the Court, but could not prove 
that the feal affixed to it was the feal of the ifland % for want of 
which proof the plainti£Fwas nonfuited. 

Gihh now moved to fet aGde the nonfuit, on the ground that 
the proof of the Judge's (ignature to the judgment wsis the ac- 
cuftomed and accepted mode of proving foreign judgments, 

either 
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cither a» beinff in itfclf fu(!icient» or as evidence to authenticate ' i8oa. 
the feal I which it would othcrwifc be difficult to do. But, ' 

^tt Court held the nonfuit proper for dcfeft of the proof of agaiMfl 
the feal. They faid chat th<fy could not take judicial notice that Adet. 
the feal aflixed was the feal of the ifland, which was neceflary to 
be (hewn in order to prove the judgment which it purported to 
authenticate* That proving the Judge's hand-writing could not 
advance the proof of the feal, unlefs by confidering him in the 
nature of a witnefs to it» which was not pretended. And they 
referred to the cafe of Dr. Moifes v. Dr. Thornton {a)^ where the 
produ£lion of a diploma under the feal of the univcrfity of 5/* 
Andrew in Scotland^ and the acknowledgment of the hand- 
writing of the members fubfcribed thereto, ^was holden not to [222] 
be fufficient evidence of the degree of do£lor of phyfic which it 
purported to confer, without proof at lead that ic was the pro« 
per feal of the univcrfity. 

A rule nifi was however granted afterwards for fetting afide 
the nonfuit on an affidavit of furprize and millake, and on pay* 
ment of cods ; which was on a fubfequent day made abfolute 
without caufe fliewn. 


Edgar and Another, Aflignees of Garden, a Bankrupt, ^^ji^ Friday^ 

Fowler and Another. J^^' ^^' 

THE plaintiffs declared for money had and received to the Where credit 
ufe of the bankrupt, money lent to the defendants, money infurance 
paid, laid out and expended by the bankrupt, and on an ac- brokers in an 
count ftatcd with the bankrupt before his bankruptcy. Plea non account ^ch. 
afliimpCt. At the trial before Le Blanc J. at the laft aQzes at jhcm to an 
Brijtol a verdict was entered for the plaintiffs with 20/. damages, underwrite 
fubject to an application to be made to this Court to increafe the for the pre- 
damages to 409/. 10/. upoi^ the following cafe. imums of rc- 

clared ilkgal by the flat. 19 Gso. 2. r. ^7. after which the affured gave notice 40 the 
brokers not to pay the money over to the underwriter; and indemnified them ior with* 
holding it: held that the underwriter could not maintain an aQion agrainil the bro« 
kers to recover fuch premiumf; as for money had and received by them to his ufe, the 
tranfa^ion bcmg ilkgal, and the money not having been aAuallypaid, but only credit 
given for it in account. 

{a) 8 Term Rep. 303. 

The 
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FOWLKR. 


[aajj 


i8cj. The defendants were infurince brokfrs at Brijt^. The 

j.^^^ bankrupt during the whole of the year 1799 and untii March 

wd Another, iBoo» was uftd to fubfcrtbe a8 an underwriter policies of ina« 

AiDgnees, rinc iafurancc at the office of the defendants. The dcf^ocfan^s* 

according to the ufual cuftom in that line of bufinefs, garc ere* 

dit to the aflurtd, and the bankrupt give credit to the defend* 

anrs for the premiums. In the months of January and Fibmary 

1806 the defendantSi by dire^ons of Mr. Pope and of Mr. 

DittiifiJJiff tt[c€tcd policies of re-aflurance which were iSfegal 

under the flat. 19 Geo. 7. c. 37. and known by all the partiet 

to be fo ; and which were rcfpedively underwritten b'^ the 

bankrupt before bis bankruptcy. The premiums for fhe re- 

iflTurances underwritten by the bankrupt for Pope amounted to 

I26/.| and for Dinvfiddle to 283/. 16/., making tof^ethcr 409/. 

lo/« For thefe premiums the defendants gave the bankrupt 

credit in their account with him, and took credit in their ae-» 

counts with Pope and DinnvidSe*' No money palled on either 

fide* Shortly after this the bankrupt applied to (he defendants 

for his account, which was delivered him, and in wliich be 

had credit given him for thefe premiums. On this account a 
conGderable balance appeared in favour of the bankrupt, but no 
fettlement of the account took place. On the 23d of AprU 
i8oo, 11 commiflion of bankrupt iffued againft Garden^ under* 
%hich he was daly dechred a bankrupt, apd the plafintifis che^ 
fen aifignees. After the bankruptcy iovut lofles having bap» 
pened upon the policies effeAed by the defendants on behalf of 
l)inwlddie^ which by reafon of the bankruptcy were not lifcelj 
to be paid, Diriwiddie on the 27th of December 1800, gave the 
foHowing notice to the defendants : *< Take notice that I do for* 
bid you and each of you to pay any money to the aifignees of 
Wiiiiam Garden a bankrupt, or to any other, on account of anj 
re-afliirande, wager, or other illegal contrail made between me 
and the fald W. Garden^ and upon any of which you are the 
ftakeholders ; and that I require you to hold all fuch (lakes de- 
poGted by me in your hands for my nfe and benefit. And I do 
hereby undertake to indemnify you againft all damages, &c. 
which you may fuflfer on account thereof/' Dated Mancbefter^ 
27th of December 1800, and figned Wm. DunukUum 

Pope likewife gave the defendants notice not pay over die 

premiums on the policies of ve-sflaranfie effeded on his a^ 

8 count ; 
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count; and both he and Dlmviddtt refofed to allow them in i^oj* 
their rerprAive accounts with the defendants. 1 he defend- 
ants immediately acquainted the plaintiffs with the notices ^^^ Vnoihcr 
they had received. On the 4rh oi April j8oi, the plaintiffs Airtgnccs, 
accepted from the defendants their note at three months for ^^ 

1292/. 2/. 91/., being the balance of the account due to the p*^'^^, 
bankrupt, after deduAing the 409/^. 10/. the amount of thefe * * 

premiums, without prejudice to the queftion of law as to that 
fum. On the tiial it appeared that the defendants had taken 
credit for 2o/.| the difference between the premium and lofs 
on a fimihr policy of re-affarance underwritten by the bai>krupt 
for one of the defendants {FmvUr)^ on which a lofs had hap* 
pened ; and that although credit had been given by the two 
defendants to Fowler in his private account for the 20/., yet 
fach account had not in fa£l been fettled between them, or the 
20/. paid over. The learned Judge was of opinion that the de- 
fendants were not entitled both to deduQ the 409/. lo/., and 
iikewife to take credit for the 20/. ; and that at all events the 
pUlntiflfir were entitled to a verdifl for 20/. : and the verdi^l 
was accordingly fo taken, with liberty to move to increafe it to 
409/. 10/. The queftion for the opinion of the Court was. 
Whether the plaintiffs were entitled to recover the premiums on 
the policies of re-fiffurance ? If they were, the damages were 
to be increafcd to 409/. 10/.; if not, the verdi£t to (land as 
it was. 

Jeijll for the phintiffs obfcrved, that the brokers flood in 
the (ituation of middle men between the affured and the under- 
writer, a£ling as agents for each refpe£lively according to the r22c1 
nature of the z€L done. It was the duty of the defendants to 
receive the premiums on behalf of the bankrupt, and when, hj 
giving him credit for them, they admit having received them, 
it is the fame as if the affured had paid the money to the bank- 
nipt himfeif ; and the defendants having received the money as 
the agents of the latter, it is not competent to them to (hift 
their chara&ef, and confider themfclves merely^s ftakeholders 
between the two; nor can the affured rec«l the piyment which 
they have once made, however they might have relifted making 
it in the (irft inftance. 

Lord Ellbnbokough C. J. The money does not appear to 
have been adually paid into the defendants' hands. In cafe of 

illegal 
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1603. illegal Cran&ctions it maj always be (lopped while it is in tran** 
j; Cttt to the perfoo who is incitled to receive it. If indeed this 

and Another, ^^ ^^^^ ^ '^6^' tranfaAton, the money might perhaps ha?e 
Affignees, been coniidered as paid. But we will not affift an illegal tranf- 
*f* aftion in any refpeft. We leave the marter as we find it : and 
TomhEK. ^^° ^^ maxim applies melior eft conditio poSidentts. We 
cannot confider this as money paid for the ufe of the bankrupt : 
no money has in h€t been paid, but only an account ftated. If 
we were to fuftain the plaindffs' demand, we (hould be com- 
pelling the execution of an illegal contract as if it were a 
legal one. 

Per Curiam, Poftca to thcPlaintlflrfor 20/. 


[126] 


J^. 29th. '^^^ KiHG agaifi/l The Inhabitants of Tarrant Launckston. 

Where a npWO jufticcs by an order removed %/j/i CcUman from the 
pauper pur* X • n 

chaud aleafc- pari(h of Tarrant Launcejlon to the partfh of Tarrant RaW' 

hold tene- Jon, both in the county of Dorfet. The Seilions, on appeal, 

ment for Icfs q„j|fl,cd the order, fubjea to the opinion of this Court, on 
tnanio/.,and \ r n • r 

afterwards *^ followmg cafe. 

conveyed the About twelve years ago Jihn Coleman, the pauper, gained a 

whole term fcttlcment in the pariQi of Tarrant Rawfin, by renting above 
. to one, in , .1* • ..*-j 

trufttolet ^ i^^* a-year: m June 1795 the pauper, being then mamed, 

the premifes, made a purchafe for lefs than 30/. of a leafehold tenement in 
K ^" t d ^^ P*'*"fl* of Tarrant Launcejlon for 99 years, determinable on 
profits to re- three lives, under the Marquis of Buckingham, and refided 
pay himfelf there till December i8or ; when being in diftrefs,^and relief re- 
lo/. advanced fufcd by both parties, the pauper in confidcratlon of 10/. ad- 
then to apply ^'^ced him by IV ^ Dean, and for divers other, valuable conG- 
the rents and deradons, did grant, bargain, fell, and aflign all his faid leafc- 

profits to the hold eftate with his faid leafe to H^. Dean, to hold lo the fiid 
ieparateufe 

of the pauper's wife during her life, and afterwards to tlte pauper's own ufe (or 
life if he furvived her, and' afterwards amongll thetr children : and the trudee 
fuSered the pauper to continue to refide in the houfe for above 40 days, till becom- 
ing chargeable to the parifli he was removed ; held that he gained no fettleroent by 
fuch reiiaence ; for he had no immediate intercft remaining in him, at the time* but 
at moil a doubtful and contingent future intereft ; it being uncertain whether the 
10/. would ever be paid off, and even if it were, that not giving him any right to re- 
fide upon the premiles. 

7 V. D., 
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ty^D^^ bis executors, &c. for. the remainder of the tetm; !n iSo], 
truft to let the pretnifes, receive the rentsi and thereout repay ^r^J^lT' 
hlmfclf the faid fum of lo/. with ititerell, and cods and charges ; agaittfi 
and after fuch re-payment^ to receive and pay the clear rents The inhabit 
and profits to Elitabeth the wife of the faid John Coleman dur- tants of 
ing her life, to her fole and fcparate ufe, not fubjeft to the Launcis^ 
debts or contrads of her hulband, and her receipt alone to be toit. 
a difcharge for the faid rent : and after her deceafe, if John 
Coleman furvived her, in truft to pay the rents and profits 
to the faid John Coleman^ to and for his own ufe and benefit^ 
during his life ; and after the deceafe of the futvivor of them, 
the faid John Ccleman and Elizabeth his wife, and the re-pay« faa?] 
oientof the faid fum of lo/. with intereft and cofts, in truft 
that the faid W^ Dean^ his executors, &c. (hould affign thtft 
(aid premifes during the then refidue of the faid term unto the 
children of the faid John Coleman then living, equally to be 
divided if more than one, if only one, to fuch only child ; pro- 
vided that if any child of the faid John Coleman and Elizabeth 
fliould die daring their lifetimes leaving iflue, then the faid W. 
Dean to affign to fuch child the fliare his parent would have 
had. A licence to aflign was granted to Coleman under the 
Marquis of Buckingham* After the execution of this deed on 
the 5th of December 1801 W. Dean fuffered the pauper to con^^ 
tinue reCdiflg on the premifes, and the pauper was refiding 
there when he became chargeable, and until lie was removed 
bj the order of two juftices, dated the 5th February 1802. 

Confi and Wollqfton^ in fupport of the order of Seflions, con^-^ 
tended that the pauper was not removeabic, either as having 
gained a fettlement by refidcnce 00 the eftate in queftion, or at 
leaft as refiding upon his own property, (though a purchafe un* 
der 30/.) at the time of the Removal, u The pauper gained a 
fettlement by f^ch reHdence ; for though he could iiot gain a 
fettlement in his own right, in respect of the pUrchafe being 
Under 30/., yet after the conveyance to Dean in truft to re- 
pay himfelf the ic/. advanced, and afterwards in truft for the 
pauperis wife for life, reiiiainder to himfelf for life, the pauper 
took a new eftate. in the premifes by a A of law, by virtue o£ 
which a fettlement might be acquired, either in his chara£ter 
of mortgagor in pofleflion, or by virtue of the equitable intereft 

Vol. hi. & of 
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1^0). of his wife in it. In R, r. Ilmington (a)* a (ettlemene was gaiofd 
,-,, ""Tr* by a buiband by rcfidence on an tUitU pufchaCed by bis wife 
again^ before marriage ^ which fctdement was of coorfe communicated 
The Inhahi- to ber^ although she purchafe* money were under 3oA» and 
tantsof confequcntly (he could not have gaiaed ^ fctUen^ent in her own 
Launcbs- right. The cafe which comes nearell the prdcnt is R\ ▼• Ed^ 
TON. ingt6n{by There a leafehold cottage held for 5^9 years deter- 
minable on lives, purchafed by the pauper's wife before he? fiift 
L ^^ marriage, was in the lifelime of her hufband conveyed by them 
to a truftee, in truft that be (hould by fale or mortgage 
raife 10/. (for the benefit of the parifli by whom the family bad 
been before relieved to that amount; intcreft and charges, and 
after payment of the fame, in truft to re^aflign the. premifea. 
The value of the cottage did not appear, though probably from 
the circumftances it was under 30/., and was fo confidercd to 
be by Lord Keynon ; nor did it appear that the money was ercr 
paid to the pari(h i but the parties having continued in poffeffioa, 
it was holden that on the death of the firft huiband, the pauper 
%ho had married the widow gained a fcttkmeikt by refidencc 00 
the property for forty days. There too.it was contended, diat 
by thc^ conveyance to the truftee the whole tnterelt was out ^ 
the pauper's wife, and that it was a fale and not a mortgage : 
but the Court held that the conveyance was no more than 
equivalent to a mortgage. And the marriage in that cafe fubfe- 
quent to the purchafe was as much an aCl of the parties as the 
conveyance in this cafe. But, adly, at any rate no other perfbn 
than the truftee to whom the property was conveyed could dif- 
pute the pauper's right of pofleffion in this cafe \ and be not 
having ejected him, it was not competent to the parilh officers 
to procure his removal from the property, in which his wife as 
[aap] well as himfelf had an equitable reverConary intereft. Upon 
payment of the 10/. he was entitled torefide on it immediately 
in right of his wife. And this is not like Rtx v. Cathmng'^ 
^ ton (r), where the mortgagor of a houfe after having been ejeAed 

by the mortgagee was permitted to inhabit it for the particular 
purpofc of overlooking fome repairs : for here the pbfleQion has 
always remained with the pauper. 

(a) Burr. S. C. 566. {h) AtUe^ x vol. 188, (c ) 3 Ttrm Rep. 771. 

Burhugb 
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Burrtugb and Harris contri. This was not a mortgage \ for i3c3« 
a mortgage is a pledge of the cftatc for a fum of money, on the "^Z!" 
redemption of which the party is entitled to take it again : but ^azainfi^ 
here the pauper was not entitled to any thing j he had no inter- The Inhabu 
mediate intereft left in him ; which is the ground on which ^>°ts of 
a fettlement is gained by a mortgagor refiding on the mortgaged ^*'^*^"'»' 
premifes, in whom there is an intereft exifting and co*tempo- xq9^ 
raneotts with the rciidence : the pauper had affigned the whole 
term to Dean as a fecurity for the ic/. advanced, and that was 
never repaid. He was no more than a tenant at fufierance. 
Neither was he entitled to refide there in right of his wife, fup- 
poGng the lo/. to have been paid oiF; for the hufband is by law 
bound to provide a fuitable refidence for his wife, and the houfe 
being then to be holden in truft for her feparate ufe, the truftee 
would have been guilty of a breach of truft to have given it up 
to the hufband unlefs in the chara£ier of a tenant paying rent 
for it. Rex v. Ed£ngton was put on the footing of a mortgage ; 
for on payment of the money lent, the premifes were to be re« 
affigned to the party. The pauper*s continuing in poffei&oa 
here was a fraud upon the truft, and therefore could no more 
give him a fettlement than the fraudulent pofleilion by the mort- 
gagor whofe debts exceeded the value of the mortgaged premifes [230] 
in R. V. S/. Micbaefs Batb^ {a). Then again, there is no in* 
ftance of a fettlement gained by the a6i of the original pur- 
chafer of an eftate under 30/. value. In order to acquire a 
fettlement by refidence on fuch a property, it muft come to the 
party through whom the fettlement is acquired by a£t of law. 
Suppofing any equitable intereft to have refulted to the pauper 
from the conveyance to Dean^ that was his own aft, and there* 
fore could not confer a greater right upon him than he had be^- 
fore } he muft ftill claim from the deed, which is his own aft : 
but it is otherwife in the cafe of marriage, where though the 
marriage itfelf be the zSt of the party, the law gives to the 
hufband a confequential intereft in the property of the wife. 
Here the pauper had no intereft left in the premifes, and con- 
fequently was liable to be removed though refident there ; for 
according to Lord C. J. Rjder in R. v. Marnvood{b)^ a ,man is 
only trremoveable from an eftate fo long as his property continue/ 
as well as his refidence on it. 

{ii)Dou^^6^o. CaiJ.ltO. (L) Burr. S C. 589. 

R a Lord 
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>^0S* ' Lord Ellenborough C. J. If the cafe were res in tegra, f 
The Kino '^^^^^^ ^^^^ done no more than apply my underftanding to th« 
4i£ainji P'**'^ letter of the ftatute 9 Geo. i- r, 7. / 5. ; vhich fays, thai 
The lofhabi- «< no perfon (hall be deemed to acquire any fettlemcnt in any 
tantsxct (( parilhy^r or by virtue of any purchafe rfany eftaU or intereft in 
Laumc£s* '* ^^^^ parifli, whereof the confideration for fotth purchafe doth 
TON. << not amount to the fum of 30/. bona fide paid, for any longer 
^* or further time thanfuch perfon fhall inhabit in foch eftate/' 
&c. ; that is, for fo long only as there is an union of kiierejl and 
occupation in the thing. We muft however take care not to coa« 
£23 'J traTene.any of the authorities which have put a coo(tra£kioQ 
upon thefe words, but preferve an uniformity of decifion. The ' 
cafe of a mortgagor has been preflcd upon us: but was this a 
refidence of the pauper as mortgagor ? Surely not. He had 
parted with the abfolute intereft which he had in the premifes* 
For even when the 10/. is paid, (which non conftat is ever likely 
to be done) the truftee is to account for the rents and profits to 
the wife for her fcparate ufe during her life ^ and I think thera 
is mudi weight in the obfervation which was made agninft any 
claim of the hu(band to refide upon property fo circumftanced in 
right of his wife. In the firft inftance however, and during the 
time of his rcfidence there, the truftee was entitled to the rents 
and profits till the 10/. advanced by him was paid : it was con- 
tingent whether that would ever be done, whether the wife 
would ever be entitled to the rents and profits, and if ihe be* 
came fo, it was alfo contingent whether the pauper would fur- 
vivc her, fo as to have any claim of his own. I (hould there- 
fore be much inclined to a(k with Lord Mansfield m The King v« 
St. Michael"! Bath {a), •< what intereft had the pauper in this 
*< eftate ? He made an immediate conveyance to truftees, not a 
*< mortgage to pay offdebts," &c* Now this was no mortgage, 
but an abfolute conveyance for the difcharge of a debt ; and 
even the payment of the 10/. would not entitle the pauper to 
redeem, but would only raife the wife's truft eftate. In the lad- 
mentioned cafe Lord Mansfield obferved, that it was very 
doubtful whether after payment of the debts there would be any 
furplus z fo here I might fay, there was. no chance of a furplus 
^ of eftate to the pauper upon whibh he would have a right to re- 
fide. Upon the whole, this was at moft fuch a doubtful con' 

(a) Dough 631. 

liogent 
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tiogent intereft in the pauper, that without clafliing with any of 1803. 
the adjudged cafes I am authorized to fay tha^no fettlement was The Kin 
gained by the pauper's refidence on this property. ag^'^fi 

■ The otheir Judges declared themfeives of the fame opinion. The Inhabt- 

Order of Scflions qualhed. TAnaxNT 

LAUNCBi-v 

* TOM. 


.The Cafe of John TAtioR. J'^^tk 

yOHN TATLOR was ycfterday brought into court in cuftody One, whowas 
of the keeper of Newgate, by virtue of a writ of habeas ^^" Jj^"},^** 
corpus iflued on the plea fide of the court. To which the commiffionl 
keeper returned, that he was committed to his cudody by a' ers of bank- 
warrant under the hands and feals of three commiffioners ^upt for opt 
named in a commiffion of bankrupt iffued againft him to be r°.-%^^-iy 
kept without bail or mainprize until he (hould to their fatiefac- toccitain 
tion anfwer certain queftions dated in the return. quefttons, 

Manley moved on behalf of the bail in two a£iion8 depending ™"'^» ^}^^ J.^^ 
in this court againft the prifoner, that he might be furrendered ^^?^ f^.^ . 
in thofe afkions in difcharge of ihem^ that he might be com- rendered by 

mitted to the marflial pro formij and then re-committed to l*j*.l^**M" * 
*7_ - y civil fuit be 

^^«^^- brought up 

But Tbi Courts on the fuggeftion of the Mader, determined by a habeas 

that Taylor^ being in cudody on cnmifial procefs, ought to have corpus ilTued 
been brought up by a habeas corpus iflued on the Crown fide rV*^1-Sy°^* 
of the court. And therefore he was for the prefent taken back ^ourt on 
to Newgate f and a rule entered on the Crown fide that a writ of wh^ch fide 
habeas corpus ad fubjiciendum • fhould iffue to bring him up ^^ "J"^ 
again. He was accordingly brought up again on this day by ^^e fubfe- 
virtue of fuch a writ of habeas corpus } and on Manley's motion quent role for 
a rule was taken on the Crown fide for his furrender in the ac- h>^ furrender 

tions, his commitment to the marflial, and his being taken out !"• ^^*^ *«*°"» 

r f rt .. « • . . . XT . "IS commit- 

of the marUiai s cudody and re-committed to Newgate, charged m.nt pro 

with the fcveral matters againd him. furma to the 

marfhal, and 
bit re-commitment to Newgate, charged with the fcveral mattcri. 

[•233] 
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1803. 
TvepLy] Bf ATsoK againft ScHAHK and Others. 

Feb. ift. - , . 

^'F'nE platDtiiF declared in covenant againft the defendants up6n 

Where a ^ charter-party of aflfreightment, made the 6th of ^il^ 

charter-party ^799^ between the plaintiflF on behalf of himfelf and all the 
of affreight, other part owners of a ccrt^n Yeffcl called the ^fu, of 8 16 tons. 

Tided that in ^^^^ ^" ^^^ ^'^^^^ Thames f of the one part, and ^he defendants by 

cafe of the * ^^^ defcription Of the Commiffioners of the Tranfport Office, 

\\ *^*''" V" ^^ behalf of his Majefty, on the other part; whereby the plain- 

u^^jfo^^g, tiff let to hire and freight the faid (hip to the commiffioners, thp 

<* cute orprn defendants, to receive on board at fuch ports as (hould be direA- 

*' cad on the ed all fuch foldiers, horfes, women, fervants, arms, ammunition» 

ferytce^ proviGon, (lores, or whatever elfc (hoold be ordered to be put oa 

certain per- T 

fans (hould board her, and proceed therewith to fuch ports as (hould be re- 
be at liberty quired, and after having landed the laid foldiers, horfes, and 
to^roakc fuch ftores, to receive on board fuch others, with their baggage, &c. 
of the freight ^® Should be put on board her, and proceed therewith as (hould 
asthey (hould be direQed* The faid (hip to continue in pay for twelve months 
think rcafon* certain, and afterwards till difcharged from his Majefty's fervice. 
thit Ln inJ '^^^ defendants did thereby hire the faid (hip for the faid time 
bilicy of the snd fervice accordingly. And the plaintiff thereby corenanted 
(hip to pro., that the (hip was* (trongi &c. and fubftantial, and coppered, 
for want^f ***** (hould fail forthwith near to or Deptfird (wind and weather 
min to navi. j^ermittiog), equipped and provided with maftsi fails, &c« and pro* 
gate her was per boats, &c. neceflary for fuch a voyage, and with furniture and 
wittiin the gji Q^cf materials and tbingA neceflary for fuch a ihip for her in- 
thoujih* (iich *^"<*^d voyage, &c. together with various enumerated articles, 
want of men agreeable to a model at the tranfport office, Deptford. And the 
proceeded (hjp ^^^s to be manned in f^oparthn to five men and a ^ I9 100 
vasrcs^ f t^he ^^^^ ^^ ^"^ capable to manage and fail her, and (hould have 20 
fmall-poz carriage guns mounted, &c. and with powder and (hot in pro« 
amongft the portion \ as alfo with good victuals fufficient for the men durmg 

origtnaJcrew, jjj^ f^jYicc ; ond the whole number of mm to he conftanth on board g 
the death of . , . , , r , . . ...-•• « a . 

fome,and the ^"^ > regular book kept of their entries and dtlcbarges, &c. And 

defcrtion of that the mafter (hould reeeive on board the (hip from time to 

others from j^^ f^^y^ ^ number of foldiers, and other perfons, horfes, provl- 
fear of the . , . .*x „. « . • 

diilemper^ (ions, provender, naval and tiCtualhng ftores, recxaits> or what* 

and an im- 

polfibility of procuring others on the fpot in their room» [^^34] 
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trcr elfe there fliould be occafion for the King'^ fervice, as (hould 
be direAed^ and as he could reafonably carry, and (hould there* 
with proceed to fach place, &c. as the commiffioners or the 
officer in chief whofe command be (hall be under (hpuld order, 
landing and delivering the fame accordingly, and fo from time 
to time during her continuance in the faid fervice ; in perform- 
ance of which the mailer and his men with his boats (hould 
be aiding and aflifting. And that the faid mafter (hould fjgn 
receipts, bills of lading, or other proper indents for what he 
(hould receive on board, (men and horfes excepted), and be ac- 
coontabk for the fame : who likewife was thereby obliged to 
keep a true log>book of the wind and weather, &c. and at the 
end of the fervice deliver the fame into the Tranfport Office upon 
oath if required, together with all orders and inflruQions that 
he (hould receive. And upon the arrival of the (hip at any 
place (hould fend immediate notice thereof to the faid commtf- 
fioners. In conlideration of which covenants the commiffioncra 
covenanted for and on behalf of his Majefty, that the plaintiff 
(hould be paid for the hire and freight of the (hip the fum of 
9,760/. for the twelve calendar months ; prwidedjbtjbould not 
be lo/l or capiurid within that time. But in cafe of fuch event, tl)e 
freight to be paid (hould be for no more than the time (lie might 
a&ually be employed, according to the rate of the faid 9,700/. 
for twelve calendar months : and (hould the (hip be continued 
in his Maje(ly's fervice longer than the faid twelve calen- 
dar monthly then'the owners were to be paid the fame rate of 
hire per month as other coppered (hips (then at 15/. per 
ton) might have, and what others might be engaged at, with 
the ufual intercft on Tranfport Office bills added thereto 5 which 
freight or pay (hould commence on producing a certificate from 
the proper infpefling officer belonging to the Trafport Offi e of 
the (hip's being completed, (itted, vi£tualled, manned, and pro« 
vided with proper neceflaries and (lores for the (hip and com* 
pany» ready and fit to (ail when required, and the fame (h<iu(d 
alfo ceafe and determine at the time of the difcliarge, on the 
conditions before mentioned. And the plaintiff (hould » on 
figning and fealing thereof, receive a bill of impreil as part pay. 
ment for one third of the faid 9,700/. upon account, after being 
certified as aforefaid as ready to proceed, &c. \ and after the (hip 

R 4 (hould 
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2^03. fhould have been in the ferrice fix months he fliould have a bill of 
BsATsoN ^'"P'^ft for one third more, and the remaining one tfiird of the 
agMnft faid 9,700/. as foon after the expiration of the faid twelfe 
^*f nV* ™o"^bs as aooo/. (hould be due on account for the •monthly hirc| 
an ers. pf^^jii^^ ^ certificate Oiould be produced to the commiffioners 
(^236] under the hand of an agent of tranfports or commanding officer 
of his Majefty's (hips at the place where the faid (hips m^ht be 
of her continuing in the fervice, and two months* hire at the 
expiration of every four months after^ as was the ufual praflice 
with regular tranfports, &c. and the remainder on pai&ng ac- 
counts in the eftablifiied manner after being difcharged. The 
plaintifi^ then proceeded to aver performance of the fevcral mat- 
ters covenanted by him to be performed, (amoogft others^ tbat tin 
nvboli ttumbir ofrmn nvere cenjtantly on board the fbip s and in h€t 
that the (hip was continued in his Majefty's fervice under the 
faid hiring linger than the faid twelve oakndar months^ namely, for 
twenty-two months, and that other coppered (hips at tlie time 
were at 1 5/. per ton per month during thofe twelve months* and 
afterwards for 'ten months at the rate of i/. 10/; per ton per 
month. That the plaintiff afterwards produced to the defendants 
the cetificate required of the (hip being properly provided, &c. 
and all other cuftomary certificates, &c. ; whereupon there be- 
came due from the defendants for the hire and freight of the 
(hip divers fums, &c. ; and although the defendants had paid 
the fum of 9i7ooA, yet they had not paid the fumof 13,000/. 
gcccording to the form and effefi of the charter-party, 
^jgj^^ To this the defendants pleaded i. the general iflue ; on which 

UTue was joinedf 2d, As to Z41SL part of the i3|Ooo/.fap- 
pofed to be due, that by the charter-party is was provided that 
i* upon the lofs of time, breach of orders, or negled of duty by 
the faid mafter, or from the Jklp^s inability to execute or proceed on 
the fervice on which fiie might be employed, being n^ade appear, 
the faid commifTioners Ihould have free liberty and be pei^mitted 
[?37] ^® muin, or male fuch abatement out pf the freight and pay of 
the faid (hip as (hould be by them adjudged fit and reafonable." 
And then they aver, that the (hip while (be continued in the 
fervice, viz. fpr 182 days, ^ and from the faid Jbi^s inability to 
execute and proceed on the fervice on which (he was employed as 
^Pf efaid| .was Retained and laid up at ^tebeg in l^orth America^ 

and 
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•nd did not proceed on the faid fcrvicc. Whereupon afterwardt, i8o3- 
viz. on the 15th of April 1801, upon the fame being made ap- ^^ " 
pear, tht faid commijjionirs did mulSi and main an abaietmnt oat of . a^atnfi 
the freight and pay of the (hip of the faid 2418/., the fame Schank 
being by the faid commiffioners adjudged fit and rcafonablc in *"4 Others. , 
that behalf, according to the form and cflFea of the charter- 
party. 3dly. The defendants relying further upon the above* 
mentioned provifo, plead that on the 14th of November 1799 the 
fliip, being then at ^ebec in North America^ was duly ordered U 
procud and fail with divers foldiers, &c. on board for the King's 
fervice from ^bec to Halifax in Nova Scotia / yet thejbip did 
mt proceed and fail according to facb order ^ but on the contrary 
remained at ^bec 182 days in breach of fuch order. Where* ; 
upon afterwards, on the 15th of April 1801, upon the fame ♦ 
being made appear to the commiflioners, they mulled and made ^ 
sbatemeptf fe'f. (as before). The 4th pka was to the fame 
efieft, only dating the caufe of the mul£l and abatement made 
by the commiffioaers under the provifo to be, for that by the lofs 
of time 9 and negleS of duty by the mafter in not procuring and having 
the neceffary complement of men to navigate thejhip.fae was detained 
ot Quebec for 182 days, without executing or proceeding on the 
fcrvke on which (he was employed. 

The plaintiff by his replication took iflue on the fccood plea [2383 
at to the (hip's inability to proceed : asto the third he pleaded, that 
the mafter of the (hip did proceed and fail with her from ^ebect 
^ccordjng to the order and requifition in that plea mentioned | 
and as to the fourth, that the £hip was not by tlie lofs of time 
and negle£l pf duty of the noader detained at ^ebec in manner 
and form, &c. ; on which iflues were joined. 

At the triaj before t.ord Kenyon C. J. at Guildhall a fpecial 
vcrdia was fopnd, ftating in fubftance, as to the firft iffuc, that 
the defendants had paid to the plaintiff all the money due for 
the freight and hire of the ibip Afia, according to the form 
and effcdl of thp charter-party, except 2,418/. after mentioned. 
And as to the ether iffi^es, that the (hip Afia was in May lypy. 
taken into and employed in the fervice within mentioned, 
and continued therein until the 12th of March 1801. That 
on the 24th of Augujl 1799 the (hip, purfuant to the order 
of the d«:fcndantSj fai}c4 frpm Cqri in Ireland with her full com- 
plement 
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plement of meiii and about 700 foldiersi women and children on 
board, ftrong, &c« and well equipped^ fumtOied, and provided 
in all refpe£l^| and arrived at Quebec in North America on or 
about the 2oth of Oclober 1799* That immediately after the 
(hip's arrival at ^ebee orders were given to the mafter of her 
from Lieutenant General Hunter^ the commander in chief of the 
forces at ^ehc, being the officer in chief whofe command the 
faid mailer was under, to difembark the troops as foon as pof- 
£ble, and to get the (hip ready for fea, and to report when (he was 
ready. That the (hip was reported by the mafter to be ready to 
receive troops on the ift of Novembir and not before, and to be 
ready for fea on the jd of November. That on the id and 2d 
of November then next following upwards of 11 00 foldiers, wo* 
men and children, were fent on board the (hip ; and the mafter 
was ordered by the faid lieutenant general, being fuch officer 9^ 
aforefaid, to proceed therewith to Halifax as foon as poffible. 
That during the firft-mentioned voyage from Cork to ^vebec, 
in confequence of the fmall poz being introduced into the faid 
(hip by a child infe&ed therewith, the faid diforder and other dif- 
tempers greatly prevailed on board the (hip } the third mate and 
one feaman died during the faid voyage } a.nd after the (hip's 
arrival at Quebec the crew were' further reduced by the Gckneis 
of the major part thereof, of whom twelve were obliged to be 
fent afhore^to fick quarters. That the crew was further reduced by 
the defertion of (ix men on the 21ft of 05iober 17991 which 
defertion was occafioned by the fear of the diforder on board 
the (hip : and by fuch defertion the faid (ix men forfeited their 
clothes and the wages then due to them. That the mafter of 
the (hip ufed every poflible exertion to fupply the deficiency of 
hands and to proceed to fea ; but tlie (hip did not proceed ac« 
cording to the faid orders, being unable to procure a fufficient 
number of proper hands to navigate her ; for which reafou it 
was wholly impra£licable to proceed on the voyage from ^abiC 
to Halifax : wherefore the troops and other perfons fent on board 
as laft mentioned were difembarked on the i ^^h of Noveniber 
I7P9; and the (hip was laid up on (hore till the i6th of 
May in the year 1800. Whereupon, oa the 15th of April 
180T, upon the fame being made appear, the faid commif- 
fioners did mulA and make an abatement out of the freight 

and 
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and .pay of the (hip of the fum of 2,418/. the fame being 
then by the faid commti&oners adjudged fit and reafonaUe ia 
that behalf i whereof the plaintiflF had notice. But whether, &c. 
* Caffilis for the plaintiflF. The doubt arifes on that claiife 10 
the charter-party ftated in the plea, which provides that << upon 
" ^ of timet brtacb of orders^ or negleSi cf duty of the mafter, or 
^*' from tbo Onp^s inability to executi or proceed on the fervice being 
*< made appear to the commiflionera, they (hall be at liberty to 
'* mtdB or make fueh abatement out of the freight aa they (hall 
<' adjudge fit and reafonable.'' And the queftion will be. 
Whether the commiflionera muft not (hew a good legal caufe to 
warrant the exerdfe of the difcretioa ▼e(bed in them of mulQ* 
ing or making an abatement in the freight. The charter-party^ 
being a commercial inftrument, mud be conftrued liberally, and 
according to the true fpirit aa well aa letter of it. Four inflancei 
are dated in which the power of mulfiiog in difcretion is to be 
exercifed ; i. upon lo(aof time; 2. upon breach of orders; 3; 
from negleft of duty ; 4. from the (hip's inability to proceed on 
the fervice. But nothing is ftated in the fpecial verdifk which 
will warrant the mv\€t upon either of thofe grounds, ift. 
<* Lofs oftimi^ muft mean willful or negligent lofs of time, which 
is not foond by the vei did. U cannot be conftrued to mean 
lofs of time from wind or weather or other accident beyond the 
control of the mafter and crew, adly, << Breach rf order/* muft 
be underftood to mean breach of legal and praSicaHe orders; 
For a breach of an order to throw a perfon overboard would not 
fubje£l the party to be mulded. So, 3dly, " NegleEl of dutf 
of the mafter muft mean fome pofitive and wilful omiflion to 
do what he was bound to do and had the power of performing* 
4thly, and laflly, << Thejbip*s inability to exicute or proceed on the 
'* fervice** cannot mean inability in the abftrafl from whatever 
caafe it might arife, but muft in reafon be confined to an ivum 
trinfic inability of the (hip itfelf to perform the ftipulated voyage 
and fervice, as from not being fea-worthy, want of neceflary ap« 
parel, and the like. Nothing of this fort is found by the jury : 
but the fubftanceof the fpecial verdiA is that the (hip failed from 
Cork on the voyage fully provided in all refpcdis, and arrived at 
^ebecf her firft deftined port : but that during the voyage the 
fmall pox, which had been introduced on board without any de- 
fault 
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fault of the mafter, made fuch raTages amongft the creW| that the 
further profecution of the fcrrice for a certain time became phy- 
fically impoflible, for want of a fufficient number of failors to 
navigate her. The caufe, therefore^ of the non-performance of 
the order to proceed arofe either from the z€l of the defendants 
or thofe a£ling under their direQions^ in fending perfont on 
board who were infe^ed with the dtforder, or at leaft from the aA 
of God : and in either cafe the piaintiflF would be excufed from 
thejierformance of the condition, as it faid in Co. Litt. 266. tf. 
There was no default in the matter : he was bound to take on 
board fuch perfons as were ordered to embark : and when he 
waa afterwards directed to proceed to Halifax it is found that he 
ufed CTcry poflible exertion to fupply the deficiency of hands 
occafioned by ficknefs and defertioni and to proceedlto fea, but 
that for want of a fufficient crew it was wholly impradicable 
for him to comply with the order. Nothing appears m the 
charter-party to fliew that the. plaintiff was meant to be an in- 
furer as well as freighter for the voyage. In Htitbam v. Tbt 
Eafi India Company {a)^ it was conCdercd that a freighter was 
not an infurer ; and that a ftipulation on the part of fiup^owners 
to be liable only for (hip damage did not include damage by 
the z(k of God| as by ftorms, but fuch only as waa incurred by 
their own or their fenrants' default, as from defe&s in the fliip 
or improper (towage. He aifo mentioned a cafe of the ezecu. 
tors of Wilkinfin agaioft the commiflioners of the na¥y-(^), 

where 

(a) Dougl 271* 
' {b) l*he firft trill was before Lord Mansfield at the fittings after 
Bilarj term 17859 at Gmldball^ when a verdift was found for the 
plaintiff* again(b the dircAions of his lordftiip, A new trial was 
granted in Eq/Ur term^ 25 Geo, 3. and a repleader alfo awarded. The 
cafe referred to at the bar was upon the fecond trial. By a note 
which I took of the firft trialy it appears that the firft count of the de- 
claration dated in fubltance that the plaintiflf's teilator, being the 
owner of a (hip* chartered her to the commiflioners of the navy as a 
tranfport to carry proyifions to America ; that (he was ordered to pro* 
ceed to Halifax ; and that the veffel accordingly proceeded in her 
way thither ; but that owing to bad weather the captain, after makiag 
feveral fruitlcfs attempts to reach I/aKfax, was obliged in order to pre- 
ferve the ihlp and crew to bear away for Barhadoet ; that the commtf- 

fioneil 
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where Upon a fimilar queftion refpeding the tight of the com- 
miflbners to inul£k the owner on account of the Teflel having 
borne away to the Weji Indies inftead of going to Halifax accord- 
ing to orders, it being proved af lad to the fatisfaflion of Lord 
Mansfield^ alBfted by the advice of Admiral Campbell, that the 
captun was conftraincd to do fo by ftrefs of weather for the 
fafcty of the (hip and crew, the plaintiffj recovered a verdid 
under his lordfliip's direaions. 

Lawrence J. obferved, that the queAion here was not 
whether the commiilioners might mulU the plaintiflF as for wilful 
breach of orders or negledl of duty s but whether it were not 
competent to the parties to agree, that if by any means that 
which the plaintiflF undertook to perform were not done, though 
nobody were to blame, yet there ihould be an abatement of the 


fionera of the navy» according to the ftipulations of the charter-party, 
(zercifcd their authority as arbitrators, and unjufUy and without good 
reafonmulded him the fum of 700/. (the whole freight) for not having 
performed his voyage ; for which fum the adion was brought. There 
were feveral other counts to the fame purpofe. The defendants 
pleaded the general iflue, and alfo pleaded fpccially all the orders and 
the breach of them, and that there was a provifo 10 the charter-party 
that if It (hould be made appear to the commiffionera that there had 
been any negledl of duty or breach of orders in the captain of the 
veffel, the commiffioners (hould have power to mul^ him in fo much 
money as they fhould think proper, &c. ; that it had htcnfimade appear 
to them, and they had ezercifed their power accordingly to the amount 
Aated. To this latter the plaintiffs replied, that it was notfo made ap» 
pear to the nmrnlfioners, on which ilTue was joined. Lord MansJUtd 
thought that this replication might have been demurred to ; and he 
inftru£^ed the jury that they muft convift the commiflionera of corrupt 
behaviour if by their verdt£l they faid that it did not appear to tbem that 
the captain had been guilty of negle<5t of duty or breach of orders ; 
that it was a different thing what appeared to them, the jury ^ from what 
appeared to the cbmmiifioners ; the jury might have different evidence 
laid before them ; and even the fame fa^s might make different imprei* 
fioos on diiFerent men'a judgments. lie alfo obferved upon the merits of 
Jhe cafe, that the brethren of the Trinity Houfe, who affided him, 
*erc of opinion that the captain wns r:ot compelled to go to the W:jf 
Indies, and if the jury wtrc*of tl.at opinion ihcy would find for tlie 
defendant. The jury, how'cvcr, found a gcr.crul verdict for the plniir- 
tifi. 
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« 

'*^3' freight to be fettlecl in the dircretion of the commiffiooen ( 

]3BATsoir ^" ^^^^^ words, that the loft fliould be borne by both 
agai9^ parties^ 

and Othe* ^^<>^^ J- It was confideced that loffcs might arifc from 

dircdl breach of duty, or negligence of the captain, or from 
accident or neccffity, or from mixed caufes ; of all which the 
commiflionersy who hare no perfonal intereft at ftakci might be 
confidered as competent and fair judges* 

^W for the defendants, The meaning of the prorifo is, that 
m certain ftipulated cafes where the publie fenrice was not 
C^44] performed, though in fome inftances without the default of the 
matter or veflet, the commiffioners ihould hare power to muIS 
or make an abatement \n the freight* The very u(e of theCe two 
terms (hews that the parties looked as well to lofles without, as 
by the delinquency of thofe concerned. The power was to be 
.exercifed in cafe of the Jbip*s inability to epcecute or proceed on the 
ferwce\ atid the fad found is that (he was not able to proceed 
on her voyage for want of a fufficient crew to navigate her. It 
was the plaintiflF's duty, and he covenanted to have a full com- 
plement of men always on board. And the defertion of the 
men can be no ezcufe for the non- performance of an exprefs cove* 
liant to provide them ; nor even the z6l of God % for in cafe of 
death, ficknefs, or the like^ the plaintiff was bound to provide 
others. When he entered into the contract he knew that con- 
tingencies of this fort were likely to happen ; and he m%ht 
cither have guarded againft the event by a fupemumerary comple- 
ment of men, or by offering additional wages on the fpot. Where 
the law impofes an obligation, the zGt of God intervening to 
prevent the performance will indeed excufe the party \ hut not 
where he contrads to do an a£l. ML 27. Tayht^s caft^ 
4 Leon'^x* i Roll* Abr. 450. Condition, pi* 8. The cafe of 
the carrier is an exception ; but even he is liable for lofs happen- 
ing by an armed force which he cannot refill ; though no blame 
be imputable to htm. There is no pretence to fay that the dif- 
ability which enfued is to be attributed to the a& of the de- 
fendants in fending any perfon with the fmall pox on board the 
fhip : it was unknown to them, and no obje^ion was made at 
the time. No queftion can artfo on the reafonablenefs of the 
abatement, which was only of half the freight during the time 
r ' • lb: 
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the fliip was laid up^ when there was no wear and teari not 
wages of featnen running. 

* CaJ^fu in reply obrerved, that an abatement in the freight 
operated to all intents and purpofes as a mulBf and was ufed 
fynonimoufly : in either cafe it was fubtra£iing from the fam 
which the plaintiff would otherwife be entitled to receive. That 
the defertioo, if it could be fo called which arofe from a jufti* 
fiable motive to avoid peftilence and death, was attributable 
folely to the difeafe which prevailed, which at any rate was the 
a£l of God ; and the diftin£lion taken in Co. Lit. 2o6. a. is^ 
that if the condition be impofiible at the time of making it the 
obligation is fingle ; but if it be poifible at the time, and before 
it can be performed it become impoflible by the aft of God or of 
the law, there the obligation is faved. Now here the impoOibi-* 
lity of performing the fervice fromrthe caufe ftatcd is ezprefsly 
found ; for it is dated that the mafter ufed every po^Ue exertion 
to fapply the deficiency of hands and proceed to fea^ but 
that he could not procure them. 

Lord Ellinborough C. J. having been concerned in the 
caufe ga^e no opinion. 

Gross J. lie queftion meant to be raifed by the fpecial 
verdift is. Whether under the circumftances of the cafe it were 
io tbt power of the commiffioners within the meaning of the 
charter-party «* to niuKk or make an abatetnent out of the 
" freight of the Ihip," in confcquencc of her inability to exe- 
cute the fervice and proceed on her voyage according to orders ? 
In confidering what is the true conitru£tion of the charter-party 
in this refpeQ it is neceflary to look to the feveral provifions and 
ftipulations of the parties in this contraA ; and then fee how 
thofc words apply to them. By this charter-party the defendants 
engaged the. plainti£F's veflcl in the tranfport fervice of the 
Crown, and the plaintiff engaged to receive all fuch foldiers, &c. 
as (hottld be ordered on board, and proceed with them to the 
places of their deftination, and there land them, and fo to receive 
others again and proceed in like manner, till difcharged from 
the king's fervice. The vcffel was to be equipped in a certain 
nianner neceffiry for fuch a voyage, and manned in a certain 
proportion to the tonnage, and it was particuhrly ftipulated that 
during the fervice the tubole nnmber of men, that is of the crew, 
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^ 1 80 J. ^ere to leconftantfy on board : and in order to infure attendon td 
^ the performance of tliisj a regular book was to be kept of tkt 

againft entries and difcharges of the feamen» For this a certain freight 
ScHANK was to be paid for tweWe months, provided the ihip 0iould not 
tod Othtrs. be loft or captured within that period, in either of which eyenti 
A preportionable fum only was to be paid for the time Ihe was 
employed : and if (he were continued in the ferrice beyond the 
period mentioned, freight was to be paid according to the rate 
of other coppered (hips, &c. Tlien comes the provifo in quef* 
tion, that << upon loOs of time, breach of orders, or negleA of 
«* duty by the mafter, or from the /bifs inability to execute or pr$^ 
*' ceid on the fervid (not fpecifying from what fuch inability might 
<< or might not proceed), the commiflioners (hould have libeny 
<< to mulB ox make fuch abatement out of the freight as by them 
'* (hould be adjudged fit and reafonable." According to this aa 
abatement might be made for " hfs of time^^ which might or 
m^ht not be occafioned by the fault of the mafter ; for << breach 
** of orders," which muft be by his default; for <' negled of 
*< duty," which muft aifo be attributable to default } or for 
*' inability of the (hip," which might arife from diflFereot 
[^4'7l cattfes, from wilful mifcondudi, or negle^, from necefEty^ or 
from mixed catifes. The terms ufed in this laft daufe aic cer- 
tfitnly large enough to include caufes which might or might 11^ 
happen from default : and in all thefe cafes the commilEoners 
were to form their judgment, and might mul£t or make abate- 
ment as they (hould judge fit and reafonable under the cir- 
cumftances ( they being conflituted arbitrators and judges as 
between the (hip-owner and the publiii. Upon looking accu* 
rately into the charter- parry this is not the only ioftance to be 
found where the plaintiff by the very terms of his agreement 
was liable to fuffer from the z€c of God } for he exprcfsly core* 
nabts that the whole number of the crew (hall be conftantly on 
board. He took upon himfeif tlterefore to keep up a certain 
number of men at all events, and was therefore bound to 
provide againft the contingency of any of them dying, as by 
taking an extra number of bands on board. It was no impro- 
bable event that difeafe might, take off fome in the courfe of a 
long voyage ; but if the owner will enter into fuch a covenant 
he muft provide accordingly. Entries were to be made of the 

number 
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Bambdr of men on board f(>r the very, purpote of enabling tbe 
commtflioners to fee whether the ftipalated number had been 
keptupi that in cafe of the inability of the (hip to execute the 
fcnricc from deficiency of numbers in the crew, they might judge 
whether or not it wete proper to make any abatement in the 
freight, tt may feem hard at firft fight that a party Ihould be 
hurt by the zCt of God ( but as he might covenant to indemnify 
another againft it at all evchts» fo lie might agree to refet* it to 
the judgment of the commtflioners under view of all the circum- 
ftancei to fay on whom and in what proportion fuch a lofs 
fiioold hlL (He then ftated the feveral fads found by the 
fpccial Terdi£k ; obferving wit)i refpe^ to the defertion of the 
feamen at ^uehciy) The'defertion of the men might or^might 
not be the caufe of the (hip's inability to proceed on the fervice, 
and it might or might not happen by the default of the mailer : of 
that the commiffioners were to judge. The U6t however of the 
uip's inability to proceed it exprefsly ftated, wh^ch it one of 
the caufet for which by the terms of the provifo the commif« 
fioncrs were to be at liberty to.mulct or make abatement in the 
freight. The cafe being brought within the terms of the pro- 
tifo in tbe covenant they had a right to forni their judgment 
upon it % and if they^ thought it a fair cafe for making an abate* 
went, no obje£lion cj^n be made to it. Nothing can be more 
reafooable than that 'there (hould be a fair tribunal to decide 
between tbe public and the owner whether the failure of the public 
fervice have happened by the default of the pontraQor, or by acci« 
denty whether any abatement (hould be made inthepricetobepa|dt 
aod if any, to apportion the lofs accordingly. The only quef- 
tionherets, .Wltetber this were fuch an inability qf the (bip 
11 wo^ld give the comniiffioncrs jurif<1iAipn to inquire in^o it, 
and fuch fox which, within the true intent of the contraAing 
paru^ the commiffioners might make an abatement { . 1 think. .. 
It Wat, and coofcqucntly that the defendanta were en^titled to 
retain the money fo abated. '' : i- 

Lawpbncb J. The queftion arifes on the con(tru£lion of . 
the daufc of the charter party fet for;h In the fpecial pica, and /./ 
it hat been properly obferved that if this were not a cafe in 
which the commiflioners had a iurifdiaion to mul£l or make ' 
abateoiicnr, we cannot take tuto conudcration wfaethef the 
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i9ej« fftdgmeoc they hate rormed weire the ttUtrittm boMnia VtfO" 

8sTt7o» ^^'^ ^ '^^ ^ ^^^1 ^^ ^ ^ jurirdtdtoQ, their decifiiuiy hovefct 
i|f4ui|| wafonablet cannot avaiU The charter-party hns* provided for 
•i^rwK * ^^^^i« <sf<:t ia which the comoiiffionerf are to arbitrate between 
lid Othta. ^ OiipiKwroer and the public. The' three firft cafes ait pa^ 
(•249] out of the qneftion* which has been argued on the fourthj and 
it conies to this; What is the meaning of the word inaUBtj u 
ttfed in the latter part of the provifo ? and if the want of a crew 
to navigate the vefiel be a cafe within the meaning of the term 
iaaUJityMM there ufed ? for it is admitted if the true conftruAionof 
the word inaUBij extend to the ca(e found hj the fpecial rerdidi 
t|iat the charter-party has given jnrtfdi£)ion to the commiffiooers 
to mulA or make abatement in the freight. This conftruQioo 
b, however^ contended again ft as making the owner an inforer, 
%rhich he was faid not to be in the cafe of Haiiam v. TbiS^bdU 
Company f but there is a material diftindion between the tiro 
difts i for there the qoeftion arofe in refpe£i of damage to the 
€»^gv/ and in elleA tt was only faid that the^fcj^wner was mT 
an tnfurer of the Mrgt laden on board. But it il in oonmioa 
Experience that the owners of (hips are in fome fort their 0wn 
infurers 1 and to fay otherwife in thik cafe would be to make 
the comihiflioners themfehres infufts of the ability of the Oiipi 
Then it is f^d that uuMkf heit means fome 1%^ ib the^^ ifi^ 
Ifte • want of fe»-woifthinefs : but a deficiency of tbt crew is 
in its cfibA fomething like want of fea-wtirtlrinefs ; 6xr an inability 
So navigate is the confeqoenct of both ; and thetevm mdiliif 
may fairly be taken to mean not only ad inability in tefpeft of 
the tackle and hull of the (hip, but alfo for want of n fuiKcieat 
Clew to navigate herw To give jurifdiCkion to tiie oommiffioncfS 
the inability need not arile from any mifconduCI in the maftsTf 
tijo} but it snay arife from accidents st fesi which msy render th# 
Ihip unaUe to execute the ferviee required of hefv And the 
commiffiooers are empowered to judge not mefsly what mM 
they may impofe» but what aUtimmi fliould be made in the ^ 
cific cafes. The meaning of thofe feveral tevma waa that in 
cafes of mifcondu A they might impofe a JhHf and iA csfes of 
mere non-perfbrmance of the ferviee required which might* 
happen from accidents they might determine fairly what «Mr* 
mini ihottU be made of the fum to be paid fey die public in 
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^at refpeft. And In the prefent inftance I could not fay, if 1803. 
that were for oar confideration, that they h^ve judged unfairly 
10 determining that an abatement (hould be' made of half the 
freight durbg the time that the (hip was lying by at ^ebee do- 
log no ferrice, and incuning few and Uifling expences. 

Li Blanc J. The queftion turns on what (hall be confidered 
as inaUlity of the (hip to elecute or proceed on the fervice. 
This, it is contended, muft arife from fome intrinGc dcfeQ in 
thefliip itfelft or from the defiault of the mafter, othcTwiJTe the 
plaintiff is entitled to recover his whole freight. Bat this 
could not be the meaning of the partifcs : for a certain .fum waa 
ftipttlslted to be paid for freight for the firft twelve months, with a 
ptovifo that the (hip (hould not be itj^ff or capiurtd within that 
time, in either oT which events there was to be an abatement 
pro rati. So that it is clear, that the plaintiff was 4a fome re* 
%e61s to (land his own infurer againft lofs or capture, either of 
which might happen without any defaaltt.aiid for which an abater 
ment was to be made. Then in the fame claufe in which the 
plaintiff covenants that the (hip. (ball be well apparelled, &c« 
follows the provifo in qoefttoti. And the queftion is, Whether 
having a crew on board to navigate the veffel be effential to the [M>} 
MRiji of the fliip, that is, the ability i>f the (hip to do the thinjj^ 
undertaheBi to be done by the plaintiffs If the (hip be not able 
to do that for which (he was biredi whether that inability pro- 
ceed from want of neceffary tackle or men, (he is equally unable 
to perfdrtti or eiecute the fervice. But it is faid that this bap« 
peoed from caufes for which the matter was not in fault. Sup« 
pofiog, however, that from this very circnmftance the (hip had 
bk^ loft at fea, it is clear that by .the claufe before mentioned 
in abatement would have been made^for all the reft of the time for 
which Ibe fliip was xngaged. But here it is left to the |udgment 
of the commilEoniers to determine what proportion of the lofs 
fttftained by the non- performance of the fervice fliall be borne 
by the plaintiff. And the queftion here merely is. Whether 
the Forum to which the parties themfelves have referred the 
qaeftion of inMlity of the (hip had jurifdii^ion to a!£l in this 
cafe? We cannot examine whether their judgmeint were' 
proper. And if we muft, as I think> fay that the want rfbanii' 
U navigaU thtfinp was tfn itmiiBty cftiejlip t9 itacuU cr prtcai 
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iSoj. . $n thifervtct^ thrn the commiffioncrs had JaiifdiQbo Co mall 
BBAT&ojr *^c^'***^*'^^n* which they have doiie. 
^mnfi ^' Judgment for the D«feodaDtib 

SCHANK 

and Otbert. - 

t 9 

FA. !&• . .: Dn AKt, Clerk, aiainjl MircHiLL and Othcra. 

One of three ^HE phiotiflFdedared incoTf naiit againft three defeodanta apon 
w!!!u)«'^^Wes .■" indonturcof dcmife/ wheieby on the 17th of ^frU 1797 
a bill of ex- 1m l^ed, bargained, and foU * to the defendatnU certain coal 
change for miDef at BlaekbUl^ io the parifli of Halifax in the county of Tark^ 
V^^^h for the term of one hundred years, with tibeny to work the 

the coTenant, ^^''^ ^^^ ^^^ >^^T ^^ ^"^^ ^^^ ^^^^ ^^" *^9 '^^ ^^ Ibaftf, 
oa which bill &c. HabeAJum to the three defendants, their executors, A:c. 
judgment is ^i()|Q||t paying any rent or confideration for the (ame to the 
hdd fuch plaintiff his heirs, &€. other than the fum of 917/. lO/. ftf., 
judgment to thereinartcr corenanred to be paid to him by the defendants, 
be no bar to ^^\^ esecutots, .&€• And the defendants did tj^creby covenant 
covenant ^'^^ ^^^ pbintiff', his heirs, &e. that they the defendants, their 
agauifl the * heirs, exe^utorsy tec. ftiould pay to the phiii^iir, his^executors, ftc. 
three ; fuch ^|]|e faid fum of 01 7A f OS. qd. io faU for the purchafe and price of 
StVd^trifa^ thedemifcd coals,mines^&c.byfixinftalmentsof i52/.rt/.5W 
been mfsi/or ^^^ f^^^f <>" ^^^ 13 th of Juif 179&1 the fecond' on the fecond 
tbffaymtm Thmfday in July i799» &c. The dedsrarion then fbted that 
^wMy- the defendants entcrrd by rirtue of the faid demife and became 
dcbr'not ^ poflcfled of the premifcs, and alleged a breach by the non- 
being averred payment of the. fecond inftalment. 

to have been Flea« As to 41/. i6s. 2\d. part of the faid 152/. iS/.^W^ 

'f^aT ^at^he defendants paid the fame to the plaintiff ^ and aS tm 

nor to have Hi/* 2/. 31/., the refidue, they pleaded thar^ lAr pajmentani m 

froducid U in fafu faff ten tbererf tht faid Jd^n Mitchell (one of the defendants}, 

J'^' theretofore, to wit, on the 10th of July iboo, at HaKfaai^ &c. 

r*2 2I ^^^^ ^^ promiflbry note in writing, dated the iame day and 

^ ] ear , and then and there de lirered the faid note to the plaintiflF, by 

Mrhichfaid note he the faid ^a^h then and there promifed to pay,* 

fix weeks after date, to the plaintiiFpr order, 1 1 1/. 2/. j/i. value 

receivcd'at Mcffrs. B. &c. London^ by means whereof, and by 

lorcc;6f (be itatiitCi &c. he the faid .7a^/i became liable to pay 
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to the plaintiff th^ faid fup in the faid note contained, &c. and iBa^ 
'>«ing fo liable he pfomifed to pay him, &c. (The plea then fct - ; jT^ 
forth in like manner a bill of exchange given by the defendant ^J^J? 
John Miuir/I to the plaintiff for the fame fum, which whell- MitCrfEiu 
prefented was rcfufcd payment by thcdrawfr$)i and that the ^ndOthcn. 
plaintiff, for the recovery of the damages whfch he had fuftained 
by rcafon of the non-performance of the faid promifet and 
undertakings, afterwards, \xi Michaelmas Xtxm 41 G». 3. fueitbe 
Jifendmni John Mitchell in B. R. in an aft ion on the cafe oa 
promifes } and fucb proceedings were tbereiepon had at the fuit 
of the plaintiff againft the faid John in that behalf in tho 
faid court, that afterwards, in Hilary term 41 (?«. 3. the plain- 
tiff, by the eonfideratioa and judgment 9f the Courts recovered 
tgainft the faid John 136/. ics. for hi^ damages which he had 
fuftained, as well by the non performance of the faid promifet 
and undertakings as for his cofts, &c. as by the record, thereof 
remaining in the faid court, &c. more fully appears \ which 
faidverdia {a) ftill rcmgina in force and eflfca, not revcrfcd or 
annulled. And this, &c. 

The replication took iffuc on tlic part-payment of lihe 
41/. i6s. z\d. in the plea pientioncd, and as to the reGdue of 
theplea relating to the fumof nil. zt.^L the plabtiffdemor* 
red generally : on which there was joinder. 

pompier in fupport of the demurrer. The plea is bad, not 
being pleaded as payment, or as fatisfaAion j for no fatisfafiion fitA? 
is averred : but if it were, it would be in fatisfaaion of A. ^ * 

nogesi whereas the matter is pleaded in bar -, and therefore the 
recovery in the aaion 00 the bill of exchange muft be inGfted 
on ^s an etetinguijbment of the debt due under the covenant. 
But the debt could only be extinguiffied by following it up to 
judgment on the covenant out of which it artfes; or by taking a 
remedy for it of a higher nature. The doSrine of extinguiOi* 

[a) Ibrd ElleaboroMgh obferved, that it was not faid " which faid 
judgment ftfll remains in force,'* Sec. and a(kcd if his copy of the 
pleadings were right, fl^ood for the defendant faid, that the word 
verdia had been ufed by miftake : but that vm not afligned as fpecial 
cstffe of demurrer. Lord Ellenborofigh then obferved» that the 
aDegttibn'inight'be confideted as immaterial,- the word ver£9 nol hav« 
iog been before mentioned. 
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%9os* qiietit cannot ipf^Ij where jk jfMj having two remedies, ooe oi| 
y^T'^ one inftrument and another on another^ follows onfC onlj/up ^, 
igaim/^ judgment: in that cafe the other urefenred to htm; there beipj^ 
MiTCifELL. no payment ot fruit of the jud{;me.nt recoTered. XI the no^e or 
and Others. }^\\i ^^^^ tAttk for the noioney ^ue under the covenaii.c» it could! 
at moft ovATfuJf^nd the aQion on the covenant till the -A^ o( 
payment upon the note or bill arrived ( bat when the d^jr ar*< 
nvecl and no payment wat made, the plaintiff had hia remedy 
on the note or* bill againft the one defendant and hit a^ioa c^ 
covenant againll all three ; and might parfae hia remedy on 
each to judgment, till he had obtained realfatbfaAion. {hotA 
ElUnhorougb. Does it neceflarily follow that the plaintiff did 
recover upon the note or bill i It might be upon other pro* 
mifee.] Other promifea are mention^i and the recovery it 
ilated to hate been for the faid promifea and undertakings 
aimongft 9iher promifes and nndertakinga by the faid 7oMj 
^c. But even taking the recovery to have been on the 
bill or note, yet tbofe being only fimple contraA debts, 
could not eztinguifii the covenant : the remedies ftitl continued 
concurrentt and judgment on one would not bar the other till 
the plaintiff had the real fatisfaAibn of payment, and not th^. 
[2553 fiiftttious one of judgment. In M^DMoUr. B^vingtw (a) it wu 
hblden that an acceptor of u bill who had been difcharged under 
the Lords' A A from execution in sn afiion at the fuit of the 
holder might afterwards be charged in eiecutton again at the 
fdit of the drawer, againft whom the holder had recovered upon 
the bill in the mean time. Lord Kuny^h faid that havfaig tadeea 
the acceptor in execution was a mere formal fatiafadion to the 
holder, not like aQual payment. In the cafe of a mortgage 
with a bond given to fecure the amount, judgment on the cove* 
niint is no bar to an aftion on the bond. So an acceptance of a 
fbtnte ftaple for a debt due on a bond is no merger of the bond, 
though of a higher nature. Btambwmi v. (Umvmthjftt cited 
and approved of in Higgnu* cafe (^), contrary to what it faid io 
Baffet V. )FW, Lit. Rip. 17. for which Dj. is cited, but 00 
fuch paffage is to be found there (r). Befides, here the parties 
againft. whom the plaintiff had his feveral remedies are not the , 
fkpie, the bill havingbeen given by one only orthecoveoaatora : iad 

(«) 4 Ttfm Rep^ ts;. {h) 6 Ck 44. I< 45. ^ 

(r) Vide/>|r. iii.//. 13a. 
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« 

t ht itfai g jodgmmt ig«ifaft*the one on tht bilU which wa8 not' It 03. 
accepted m fttMaftion of the covcntni ctnnoc be a metger of £^g 
the ootcnant by the three. As it it faid in fhe fame cafe of ^^aiif/t 
£t|fjMir (4)9 ihd in Bnwn ▼. W99tt9n (h), that where two are Mitchil^ 
benadl jointly and feterally, and the obligee hat judgment againft ^^ Othcr«» 
e0f» that ia no bar againft die other until fatiifa6lion. 

ff^Mcootfa* Judgment againft one of federal covenantori 
far tbe fime debt amoontt to an eitinguifliment of the cove* • 
oant againft alU At to tbe objedion dut there iano averment 
that the bill wa« accepted it f4tiafaAioQ of the demand, it il (^5^ 
averro^ to have been given at to 1 1 1/« 1/. 3^. part of the fame^ 
yir Uff p&fmmt mni (n JMifMm ibenrfi which b not denied^ 
bat ftandf admitted 00 |hc records If it had not been fo given^ ' 
bnt otilf aa a coUateral fecurity for the performance of the cove* 
aantg ifliae ftionid have been taken on that avtrment. [Lamf^ 
niu0 J* |t fliottld aifo have been averred in the plea that it wat 
H0tpi0d in^fatiffa^ion.] If it had been pkadcd at accord and 
fatjrfaHion it muft havr been fo ftated 1 and if nothing had been 
dona upon thebilli it would not have been £ttitfadion> though 
pleaded aa fnch i but after proceeding to jndgmenc upon it, ft 
becoeoei a iocamtp of a higher naturC) and therefore operatet an 
a naeifet or exringuilbi|iei9t of the £ime dematid under the eove« 
naoc I aa in B^ffist r. IVmi (r)^ The ground of tbe cafe cited 
from 6 Co% 44. ^• 4$. hn that a ftatnte ftaple wat no nterget of ai 
bond for the fame debt, wat that the ftatute wat in eStft of n^ 
highcf ficBfitf than |he bond' itfrlf, being no nttore than a bond 
recorded* and that one bond^ whether recorded or not, oould' 
not merge another. But a judgment rccoverrdi in whaievea/ 
form of afitiouy ia a fecurlty of a higher natura than a covenant % 
and aU jodgmenta recovered are of an equal nature. In A/bhrookt 
V. Smfi (J) it vraa agreed by all the juftieeai that if one bound . 
in an obltgatiop promifc to p»y the money, aflumpGt will liri 
and j^ birnmar 4M m iaauiges^ thit (hall be a ^«r in debt upon 
die obligation. Cl^urd MfhfA$rm^b and Gr^ J. That muft 
metn if he recover pajmtiBt / it doet not fay if be m^dy recover 
juigUMi that it will be a bar.] That doet not appear : it feema 
radier from the.book that the re€9%firy in Jatm^er, which muft 

(a) 6 C$.^6. m. (h) Cut. Joe. 74. 

{c) m. X^. sf . (^) Cra. MH ^a. 
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1 9o|. metQ ihejuJgmem^ (ball -be a bir. And 19 Pytri ▼. TiifVM^ («% 

p ^j^ * wbtre the fon was bound in an obligation to the jplaintiff 'a ia« 

mgatmflf ttfftate, and the defendant (the father.) promifed to pay if ttme 

Mitchell were given him; GanodyJ. fsiid.that a rnovtry in that adion 

apd Others, would be a bar in debt on the bond agaioft the fon. [Lamnrmet]. 

It appears that the judgment for die plauntiff waa afterwards 

revet fed'in the Ezchequcr^chamber.] In PuJfrft cafie {}\ one 

being indtbted on a fimple coi|tra£i| another gave a bond for 

the iame fum, and held that the contrafi was determined. Aa 

to the obje£lion that the recovery here was had agaioft one 

only, it cannot avail ; for this is a juint covenant 1 and there* 

fore if there had been a recovery againft one only upon it^ no 

doubt it would have been a bar to a recovery againft the otberat 

And here it ia a recovery for the fame demand \ for the reco* 

' very is upoa M the undertakings and piomifes laid» whidi in* 

eludes therefore thofe on the note and bill of exchange* In 

Pariir v. Amy {c'u in debt againft two executors, ,a plea of 

^ judgment recovered againft one of them as adminiftiator was 

hoiden a good bar« So in Brown v. WooHm {i)^ a f e c ov eiy 

againft one was deemed a good bar to an adion of trover againft 

another for the fame goods \ and though it was there averred 

that the plaintiflF had execution as well as judgment againft tho 

firft, yet the report in ^WWi/sii fays diat it Was further a|^ted 

that ibi veryjudituMt was a fufficient bar, for tranfit in rem 

judicatam. 

Dampier in reply obfervedi that in Brwm v. IFaoitm the plea 
(258] not only averred a judgmnit recovered againft the joint czecu* 
tor, but that the plaintiff had his body in execution for the 
damages recovered : and there too it was obferved, diat an ad« 
vantage was gained to the plaintiff by the recovery in the firft 
a&ion, in having his damages afcertained, which were before 
uncertain. And the diftin&ion was ezprefslj taken hj the 
Court between a cafe of that fort, and where two were indebted 
upon an obligation, in which cafe a recovery agaioft the one 
was no bat againft the other till fatisfaAioo. Tliarefore the 

i{m) ero. ER% x^. 

{b) Cited 10 Haopif^t cafe, 2 Lnm. 110. and find to be ajpud|gcd* 

{c} I Lev. 161. 

{d) Cro. Jm^li Md Tth. Cy. 
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oTeof^^MMir T. ^/i^ cannot be k# to the esteot ftstM. tfej^ 
So 10 other €»fet where taking a fecurity from aftrangerhaa jC]^^ 
l^d.faiil to difehaige the original debtor, they have proceeded agmnfi 
on the ground that there was feme addhional benefit gained to Mitch il# 
the creditor which operated as a good confideration forhis agree* •** Oiaeit; 
ing to rtleafe hia original debtor. But here no adrantage was 
gained to the plaintiff by taking the tioie or bill from one of the 
defendaota % and therefore they could only enure by way of 
coUateral fecurity, and not aa fatisfi^Aion. And though the 
bill has been followed up to judgment, that it no extinguilb* 
ment of the debt till a real fiitisfaAion haa been obtained* 
Still lefs can fuch recovery againft one one operate aa a dif* 
eharge of the covenant by all the defendanta. 

LoHt EjLLENBOROUGH C. J. I havc alwaya underftood tho 
principle of tranfit in rem judicatam to relate only tothe|)ar« ^ 

ticolar caufe of aAion in which the judgment is recovered ope« 
rating aa a change of remedy from its being of a higher nature ^ 

than before. But a judgment recovered in ahy form of a£iioti 
ii ftill but a fecurity for the original caufe of action, until it be ' 
nade produAive in fatisfaAion to the party ; and therefore till 
dten ft cannot operate to change any other collateral concurrent 
remedy which the party may have. If indeed one who ie in* .[^59] 
debted upon fimple contrafl give a bond or have judgment 
agaioft him upon it, the fimple contradl is merged in the higher 
fecurity* So one may agree to accept of a different fecurity in 
JatisfaAion of his debt ; but it is not ftated here that the note 
and bill were accepted in fatiafiifUon, and in themfelves they - 
cannot operate aa fuch. until the parcy has received the fruits of 
them : and then, although they were not originally given in 
{atitfadion of the higher ^demand, yet,^ ultimately producing . 
&tisfs£lion, it would be a bar to fo much of the prcfenc demand. 
Bat here they are neither averred to have been accepted aa 
fattsfadioo, nor t6 have produced it in themfelves \ and there* 
fore the matter pleaded is no bar to the aAion. 

GaosB J. The note or bill, not having been accepted aa 
fatisfaAion for the debt, could only operate as a collateral fecu* 
rity ; and though judgment has been recovered on the bill, 
yet not having produced fatisfadlion in fa£l, the plamtiff may 
ftill leferc'io hU original remedy on the covenant. 

Law« 
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sto}* . LAlnuisw > MMWag hat hap^enatf to abtr cte ImiAmi 

c ]).^.g* •{ tl»ptrtiesiii«{pc£^ of the pbiiittft original f«ncAf M tkt 

i^yjn;! ooienrai^ . It u clear diat the biB aod note vImii £«i glMi 

IfiTCHgLL weve DO fiitsifii£Uoii : ud tfat jii4giMit wcofestd oa die bill it 

u4 Othm. in itfidf no (atitiiAioa oodl ptfiaoit be obtained npao k. 

. LsBmmpJ* The gifiog of aaadief fccnritf » vbich ia lU 
fidf would not operate 9tao eytiogoiCiinfot off Hm origiiaal oat^ 
CBOOotopcrate at fi|cb by baipg periled tf jH^glMott Mlifr it 
produce dw £n^ of a jodgpwpt* 

TyJffMMii laa AaoUatiC 

rii^, Es^rVT. Oft die (eferal PeoiifiBt of tbe Pea« yal Ckipttrof 

ITadcr a l^ cjcftoieot for lands in the parifliei of Bumiam and Mtri 

grant bf in the county of t m m rJH^ tried at the la^ft Smiimer aS^ at 

copy of WMs% before Graham B.. in which there weie three demifea in 

court foD of the dedaradon. all from the dean and chapter of W^% the firft 

aryeftatirto ^ ^ lA ^ -^"V!^ I79^» the fecond on the 8th of Jum iSoi, 
^. (wbo bad the lift on die 14th of Aprii^ 1802 1 a yerdift was found for 
hcferef Kfc the leflbrs of the pbindflF^ fubjeft tothe opinion of tUa Court 
JSSfo) on *e foBowing cafe : 

Klfliifen f "^M pfemtfes in queftion are fitnased in the parities of A01N 
imj^ tht h&m and Jiarl, and are a cuftomarj tenement, part of the par* 
\IScw 'onage manor of Bumham^ and have immemorially been granted 
ffrandibas ^^d denKed bf copy of court roll, and have pafled and been 
dmv^ itf Mft hoiden thereby. The hfhh of the plaintiflF are fetfed in fce of 
^jfx^j^ ^^ manor In right of dieir church. . The cuftom of the manor 
Jiujj j2Sw- ^^^ immemoriaHy been to grant fiich cuftomary copyholds fer 
JMft ae- three lives in one copy, and aa many in reverfion as the land* 
cordtagto 

tbe cttloni, fce* ndcmag a bersol aad &. tjnt} A. oaly tafcn tba l«q;il eiaie ia 
rcveriioB, and not the ceftuy que viet, there being no cuftoia to enable tbefO tg lake i 
although thcr wcrt ftatcd to be admtud tenants in reverfion. And though in coo* 
fideratwo of the fine paid by the gmndfcther, the lord fuKercd the firft in fucccttoa 
of the ecftoy que vica to eater as.tcaaat upon the death af hia madfcilwi^ wmd !•» 
ceived the 6#. rent from him till his death : yet he not dywg fi^e^oi the icgalaftftei 
hia wido^couU not datni her free bench ucording to the cuftons. Nor did 0>ch re« 
ceipt of rent firom the ceftuy que vie conftitnte a tenancy from year to year, fii as to 
endtle hia widovr to notice 10 quit, the rent not beiaf racsmd as baiwesa laniinrd 
and tcaantj bntattribmable to another ooafidcratioa. 

lOfd 
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M |Bd teoant can z^tciou At the dearth of every tenuil 180$. 

4fin{5 fcifcAof n euaqiiury teneinent there i$ due to the lord, ^j^i^ 

for an beriot, the heft goods of the teo^ni fo dying \ and the ogMnf 

widow oC fach tenant t« to enjoy the laid tenement doring her Bawokv* 

widowhood. In the year 1705 the p»emties in queftion wer^ 

bolden by R^krt Bw^den for bis life, «/ith remainder to Marf 

bit wife ai)d Robert his fon, fucceilit/ely. On the ap^^^ ^^ 

June 1705 Jf^iUiam BavfJof^ another fon of the faid Xohri - ^ ^ 

^flWr« the father, purchafed of the k«rds for a fine of 10/. » Lw*4 

rcYcrCooary iiitereft in the premifes in qoeftion after the thea 

exifting^ lira : ,and at a manor court duly^holdcn on the fame day 

the lords, granted the following copy.: •* To this court comcf 

William Sonvden, fon of RohM Bawden, and, of the affignmen^ 

of the faid Rokert ihe father, took of the Caid lords the reverGog 

of one tenement containing twelve acres pf land or pafture i^ 

Wgtch'ffn^ and four acres of land in tf)e w* eft part of Br§9dbaif^ 

with the appurtenances, within the manor saforefaidt now in th^ 

tenure of the faid Robirt Bavfdfn the fathe r, and after him th^ 

remainder thereof tO Af^r^ his wife and R, "iifi bi« fon, for thf ^ 

term of their lives fuccei&yely ; to have and to hold the faid re« 

rerCon and all and fingular the aforefaid pre mifes with the ap^ 

pjirtcnances to him the ftid William Bam A» and to Htr^slif 

^awden his. brother, an4 Mzabetb Banvdin^ his lifter, for the 

term of th<;ir Jives and ^e life of the. longe(^ liver of them* fuOr 

ceSyely, arid according to the coftom of tihe faid manor, af 

foon and immediately as the fame (hall fall : in after the death, 

furrender, or forfeiture of the faid R^H 1 lavfdfn the father^ 

if^.hb.wiff,and Uff^Athe.fon, by the ret its, cuftoms, fiuM^ 

and fervices therefore formerly owing and h' wfully accttftomed| 

and by the beft goods or beft beaft for an h leriot when it (hal| 

happen, or three pounds of lawful mooe] ' at the wil) an4 

cicaion of the lords aforefaid 1 and alfo by the fcouriog fll4 

dig|ing the rivers of the lords aforefaid, whf -n and as often an 

it (hall be neceffary as.they. Ihould be required thereto* An4 

for having fuch eftate and intcieft in the fai d reverGoo of thf 

premifes, the faid IFtUiam Riwdm the fori giveas to the UiA 

lords, for a .fine, loA to them in band paid ; n od in af well he, a^ 

Arnv/// his brother, zxA Elizabeth bif-l&lter, are admitte4 

tepaou^aa in retexfiooi but their |||iif^ Iti|jpitf4 V^ ^ it6i\ 
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1S03. fo forth.*^ WURam Bawden paid this fine. After this gnut 
1^"^ and admiffion, and before the year 1710, Raliri Bawden the 
i^am^ father and Rohri Bawden the fon dtcdt and EBzaheth BawJm 
Bawpiv, had married Edtvard Coles and had two children by himt ^ 
nvard and EltzaUth. Bdwmrd Celts the father* on the 2d of 
OHeher X71O1 purchafed of the faid lords for 9A 10/. a rever* 
fionarj intereft in the ^retntfes itf queftion after the exifting 
live5| for the lives of Edward his. fon and EUmahetb his daugh- 
ter \ and at a court of the faid manorj duly holden on that daji 
the faid lords by a copy of that date, according to the cuftom of 
the faid manor, granted the faid reverfion of the fame premiies 
to Edward and EUxaUtb Coles^ the fon and daughter, for their 
lives and the life of |hc fanriror, fucceffively, after the death, 
furrender, or forfcituiie of Mary Bawden^ WWiam Satydenf Her* 
€ules Bawden^ and EGzaieth Coles the mother. The copy is fimi- 
lar to that before ftated % and on the fame referrattons Edward 
and Elizaifii Cola the foo and daughter are ftated to take of the 
purchafe of Edward Coles the father } the habendaoi is to the 
fon and daughter ; they are ftated to hare been admitted tenanti 
in reverfion, and their fealty refpited i Edward Coles the (ather 
b ftated to have-^aid the fine and did pay it. Before 174S 
Mary Bawden nnd^flercules Bawden died, and, on the death of 
Mary^ WURam Beivfdin^ the purchafer of the copy in 1705 and 
taker under it, entered into the premifea tnjqueftion tinder that 
copy, and was poflejBErd thereof accordingly, and bad a foa 
called Rokeri Bawdemr On the 4th of 7^y 1748 Roiert Bmif- 
ien the fon of the faid WURam purchafed of the lords fin 
. 13/. 14/. a reverfionary intereft in the premifea in queftion, 
after the then eatifting Uvea for his own life % and at a 
court of the faid manor duly holden on that day the laid lords 
by a copy of that date, made according to the cuftom of the 
faid manor, grSnted the fame 10 him accordingly ; and he is 
ftated in the copy .to have been admitted tenant in reverfion. 
He paid the fine. Before 1766 Edward Coles the foU and 
^ Robert Bawden the fon of WUliam died ; the latter left two 
fon«, Robert Bawden and William Bawden. On tie ift July 1 766 
William Bawden the. grandfather, the taker uitder the copy of 
1705, being then |n pofleflion under that copy, purchafed of 
the faid lords for 30^ a rroerfionary inUreft in the piemifes in 
^ qiaeftioD| 
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Juefttooy. nfitr the then exij^g Uves^ for the lives of RtAeri i8o3» 

\av)d€fi and Willum Bawden bis gran^ons t and at a court of -, ^' 

., -.. * d 'y - ■ - • • Right 

toe uid manor duly hoiden on that day the faid lords granted agM^f 

the followiug copy thereof, f* Manor of i&«r«A#i*.— The court Bawd£n«' 
baron of tbc worlhipfiil the dean and chapter of the cathedral 
church of tTeJIt, lords of the faid manor, hoiden the iR of 
J^lf 1^)66, 8cc. To this court came Wl/Jiam Bawden^ and 
took of the faid fords the reverfion of one tenement, containing 
twelve acres of land and pafture of Old Anfier in Wotqh-Fm^ 
and four acres of land in the weft part of Broadbarp^ with the ap* 
purtenances, within the faid manor, now in the poffcflion of th& 
faid William Bavfden and Elizabeth (now wife of Edward Coles f 
late ciiltd^E/izaiitb Batuden) for their lives, and after them tore- 
main to BH%abeth CcJes. daughter of the faid Elizabeth Coles for 
her life i te have and to hold the faid reverfioo and prem^fes with 
tbe appurtenances unto the faid William Bawden^ for the livfS 
rf Robert Bawden and IVilliam Bawden^ fons of Robert BawJkn, 
dcceafed, and grandfons of the faid William Bawden^ 2n6fir 
end during the life of either of them longeft living, fuccejlvelj^ 
according to the cuftom of the faid manor, immediately t^er [264! 
the death, furrender, forfeiture, or other; fooner determination 
of the eftate of the faid WUliam Bawden the elder, Elizabitk 
(^Us, and Elizabeth Coles her daughter, of an^ in the faid pre- 
tnifcs, under the yearly rent of 6$. and for an heriot the heft 
Maft or beft goods, or 3/. in money, at the will and eledion 
of the faid lords when st (hall happen, and under all othef 
burdens, works, fuits, fervices, and cuftoms therefore for- 
merly due and of right accuftomed. And tor fuch an , eftate . 
in reverfion, fo to be had in the faid premifes.as aforefaidj 
the faid William Bawden the grandfather gave to the laid lords 
a fine of 30/. before-hand paid : and fo the f<iid ILobert Bawden 
fl«i WUliam h^wdcn the grandfons areadmitteJ/TEHAim in re* 
verfionj but their fealty is rcfpitcd, and fo forth." William 
Bawdeh the grandfather paid the faid fine of 30/. to the lords. 
William Bawden'tht grandfather continued in pofleffion ttll'tbe 
time of his death, which happened in I77i* He left a widow 
Afcry, who held the cftsite for her widowhood. She was pof- 
feflcd of the premifes in queftioa till the 4tb July 179S when 
fte died. El'tzabetb Coles the mother, Elizabeth Coles the 
<!^aghter, and William Bawden the gfandfon dkd before her. 
(.1 Rcberi 
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sfo). Rohri 6awim tht ^rtttdfen w» married to iht defendaDt 
^' . Aiatj Bofffdetis tmi tm die dteth cf his grandmother took poF* 
tfMM ^ffioQ of the premifts in qoefttoa* and continued iti po1k{&6n till 
Bawosi. the 6th of Jtim 180I9 when he died, ka?ing the faid defend* 
ant Atofj Bdwdek hia widow 1 «who thereupon entered the pre^ 
Aifea ift queftioii } and Ihe and the other defeodaota cbimiog 
under her have ever fince b^en and ftill are in poflHBon thereof* 
The parfonage of BumbUm^ (eiclufivt of the manbr,} is leafed 
« out by the dehn and chapter, and the leaib ia now in eiifteocci 
r26c1 ^"^ ^^ b at the time of the receipt of rent hereinafter men* 
tinned \ and the dean and chapter grant to the leflTee of the 
premifea in their kafie the referred rents of tfie manor, amount* 
ing in the whole to a/. 14/. a year, and relbrve to themfclves^on 
the feafe of the parfonage a grofii rent of 27A 6/* 81/. The 
leflee of the parfonage received under the graht in Ma Kafe this 
• €t. tent ^ JCsJtfff BdwdM the gitodfon, while he was in pof- 
fefl(otti>f the jpremifea ia queftiont after the death of his grand- 
iMIbeir, uf»t6 JlfUiaeitHM 1799; and haa regularly paid to the 
dopttty of tbi cotnmanar of the laid dean and chapter (which 
fitd Mmmuttar ig Maual officer of the faid dean aAid chapter, 
aathoriftd to reoeive their money) the rent of 27/. 6^. td. re« 
ferved by hia Itktt of die parfonage up to the preftnt time. 
The piemifea hi queftion are of the valae of jf^oA a«yfcar. No 
QOtid^' to quit haa been given to tlie defendants or any of them. 
The queftion («) for fhe opinion of. the Court was, Whether 
■ tike ^odff were eittitfcd to recover? If they were of that 
opittiooy the verdid waa to fbwd s if not^ a oonfuit wai to be 
wueiirU* 

Dt^nfiit for Ae Heflfb^ of the plalntiiF. The defendant Marj 
BnwitH claims her free bench as the Widow of Robiri Bawien^ 
the girandfon of H^USam BawUn, under fhb copy df yuty 1^66,' 
whereby WilHmk S* the grandfiather took a reverfio/natry inrereft 


(0)Tbc qucftio at meant to be aigued wcre«flated f«s icqtfired by 
the rule of court) ia the margin of the paper books delivered to the 
Judges to be, wliether Riberi Bswdat took under the cop^ of the 
tft of 7ai^ '7^* dierein ftatcdp fuch an cftate in the premiTet a> to 
entitle the detends^ht Maty Bmwim hia widow to a widotrhood eftais 
therein ? and if '#ot, Whether the receipt of the renta, aa thereis 
ft^t^, created fuch a tenancy aa to entitle the defendanta to a notice ts^ 
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loliiRifcIf (after the lives ihei in beingi of which hti 6wh waf >*^^ 

ooe) for Che Utct *of iZofcrf and WHliam Bawd§n his grand- Rio Hi"' 

fanSb Ba^ firftf no legal eftate paiBbd to th^ ceftoy que Yies ^joig/t 

aader that grant ;4br the habendnm is to Witlum the grand* %^^*t 

frther wifi by whom the fine was paid ; and there is 'no cut- ^ ^^ 

tm found here for the eeftny que ftea to take in remainder i 

vilheal wbidi it is clear from the cafe of Smari/e t. Penhaihw {a) 

tbqr can hare no right } though none' of the other Judges 

joined with Lord HJt in opinion that even fnch a coftom would 

saable them to take the legal eftate, which wonld then be 

bolden not bf the cppf t but by the cuftom* That was * 

ftroD|er cafe than this^ ior there the grant was to T. N. and bU 

tifign$ for three fivest Jucajiw t whereas here the grant is to 

tTtUkm B» onlf. A ceftuy que rie ia H mere pillar to uphold 

the eftate of the tenant $ and as he has not fnch a feifin as tw 

pve to the lord a . hcrtot on his deathi ft> neither has he fnch 

M will enable his widow to claiqi her free bench $ both which 

incidents are effential to the tenant'a eftate, accordiag to thtf 

caftom* it might indeed have been confideied that as WySam 

MVfdm the grandfather paid the fine for this rererGonary in« 

trreft, he took* an equitable eftate during the lives of the ceftuy 

^ae vies, and diat if an ejcflment had been brought agaioft 

thofe claiming under hiip during that period, the Geurt ol 

Chaacerj would have fntcrfsred by injuoAion; but this eje^ 

nent was not brought till after the death of both the ceftof 

qie viet in. that copy. Secondly, If the ceftuy que vies took 

no legal eftate by the.words of tbe^gmtit^ and ncme pafled w 

them by vy cuftom, neither could Uij fuch eftate pafs by their 

admittance, which was a mere nullity. The lord has no author 

rity to admit otherwife than accordiag to the grant} it is no [atfyl 

more than the aA of* giving po^effion, which is the coiiifumma** 

tbfl of a prior right according to fome legal grant, but in itfelf 

eperatea nothing. In Cs. Ggp. i lo. and 4 O. aS. ^» it is laid' 

down that if Ak furrender for life, and the admittance be in £ief 

the eftate of the copyholder b according to the furrender, and- 

not according to the admittance ; for the lord has only a cufto*. 

nary power to make admittance Sccordtng to the furrendct, and 

If ht go beyond that power he ads without a warrant, and then 

{s) a L§rJ i?49«. 994. AvUfd. Cj. aad SsU.. iM. 
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itos« Ills aft i« T6id. And fo if the fonender be abfolotfrind tbtf 
^ admittaoce condirionalf the latter is Toid and the former gopd« 

ag juM/f *^^ *' ^1^^ farrender be to the ufe of J. 8. and the lord admit 
Biiwitaii* jf» N*^ this is Toidi aad he may afterwards admit Ji 9. It ii trae 
that in thcfe inftaoces the rights of the tenants were invaded i 
and here it may be faid that the rererfionary intereft pafled (torn 
the lords themfeiT.es : but the iegalrtsfoniog is the fame ; for 
in all cafes the legal cftate^ the fuppofed eftate at will, paffcs 
from the lord i but it muft pafs in the way prefcribed bf the 
Cttftom, stnd which requires it to be by copy of court roll, and 
eonfequently it -cannot pafs by any other a£t of the lord, fach 
as admittance. Thirdly^ It may' be argued that the reeeipt of 
the 6/. rent from Rok. BmvfdHit the hu(band of the defendant- 
Marjf made him at leaft tenant from year to year* and en« 
titled htm and thofe claiming from hldt to fix montbsf notice to 
quit ( as was holdeti in the cafe of one who became originally 
tenant of the premifes under a void le^fe (f )• But that was a 
leafc at rack rent$ and the dodrioe has ^ever been extended 
to the cafe of a mere conventionary rent $ for the receipt tA foeh 
a rent as 6/. cannot furnilh any eridence .of a tacit agreement 
\%6V\ between the lord and tenant that the htter ^alt hold premifeS 
trorth5o/. a-ye^r as tenant from year foyear. The principle upon 
which the Courts have inferred fuch a tenancy is that the rent 
is a compenfation for the land \ and that both parties have 
aded upon that underftanding* But here the drcumftaitces of 
die cafe furnilh decifive evidence, againft-fuch a condufioo. It 
is clear that neither the lord nor tenant conceived the hcldiogto 
be on a tenancy from year to yeat. . The tenant did not bold it 
upon the footing of rceeivtng notice to quit, but upon .a claim 
which fttch notice coUld not defeat. Bpfidesi there is an additional 
reafon for not holding it fo in this cafe \ for other wife the teifure 
would be gone t inafmuch as Jandholrfen by copy, ifdemif^d 
by parol but for half a year/ can^ivrecJie granted again .as copy* 
bold (^), becaufe it can no longcjc lidfald to hart been immemo* 
rially holden by copy of court roll :The receipt of the con- 
Vtntionary rent was confiftent with the pofleflioo of RAtA 

{h) Lee V. Boothhy. Cro. Car. 511. 6 Fin. Abr. 31. Dounstiffi^ 
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Bafoden^ without having rccourfe to the forced inference that 1863. 

lie held as tenant from year to year by conftnt ; for he might be ^ 

faid to have an equitable interrft in the hnd, the dean and avainh 

chapter having received the fine for his rrvcrfi'^nslry cftate ; for Bavdsh* 

which rcafon he was fuffered to retinam iti poflcffion during his 

lif'-, the dean and chapter confidering themfelves as truftees for ' 

binri. But though they waVed their legal claim to the poflcrflion 

of the tftate during his life, they were entitled to their quit-rent 

for the fame period 2 and fince his deaths when they have in^ 

fitted on their title, they have never received any quit-rent front 

the widow* But further, upon the fadis flated^ the chapter can*^ 

not be faid to have received this individual rent; for what 

diey have received from their leflee of the parfon'age had been t^^^pl 

the grofs rent of 17/. 6x. 8/, which would Hill be payable 

though all the copyhold rents were ettin£li They ought not 

therefore to be prejudiced by the miilake of their grantee in 

deceiving their rent from one from whom it was not due. It is 

not dated that he received it by the order of the chapter, or evea 

that they had notice of it; And in Wheeler v; Danby {tf }» it was 

faid that if a bifllop^s bailiflFof his own head receive rent upon a 

Toidable leafe made by the bilhop's ptedeceflbr^ that (hall not 

bind the blfliop. If then it would not have confirmed a leafd 

toidable only, a fortiori it will not enure to make a ne^ one. 

A. MtHtrif for the defendants, admitting that a bare celluy 
que vie had not fuch an eftate in the hnd ^s would entitle hid 
widow to her widow's eftate, cotitended that by the reVerfionary 
copy of 1*166 Robert Bawden^ the hufband of the defcndanC 
Marj^ did take fuch an eftate. By that grant fym, Bawden tht 
grandfather, who was before pofltfTed of the premifes for hid 
life, took a reverfionaty eftatc in the fame, which liiuft be fome* 
thing beyond what he had befdre, to hold to himfelf^for the lives of 
R. B. andVf, B. his gtandfons, ahd for and during the life of either 
of them longed living, fAccefJively^ according to the cuftom, iiw- 
niediately afier the deaths &c. or fooner determination of his eflati 
and that of the prior lives, under thfc yearly rent of 6j. and a 
imfl/, fcc- when it (hall happen : and for futh an ejlate in re^ 
^erfton fo to be had in the premifes, he JP'nt. Baviden the grand- 
father paid a fine of 30/.J and y&. (the copy fays) the f-^ld Robt. 

{a) Cited in Hetley 24. and v.dc S. C. cited in Cro Car. q'^. 
Vou UL T Baviden 
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iHcj/ Batvden and IVm. Bawden the grandfons are admiitid tetmntf rt 
j^ reverfion. Now all grants arc to be conftrucd mod ftronglf 

againft ag^inft the grantors ; and, taking the whole of this togetbcT, it 
Bawoen. appears to ha^e been the intention of the grantors and of the 
p'urchafer that the legal cflate (bould be taken by the perfons for 
whofe lives it was granted, and whom the purchafer, their grand* 
father, thereby intended to advance, according to Ebrand v. 
Dancer (j). If fuppofed to be taken for the life of the purchafer 
only, the grant was nugatory, he having before an eftate for life. 
Btfides, the conflru£lion contended for is tnconfiftent with the 
fenfibic and important word fuccejively^ which mud then be re- 
jefled^ againft all reafon and authority. And no other meaniiig 
can be put upon that word than that the two lives (hould take 
the legal eftate In fucceflion as named : for it cannot be coupled 
with the woT-ds " to have and to hold to himfclf '* fucceffively^ 
which would be a folecifm ; nor with the fubfequent words, 
^' for and during the life of either of them longeft living" ySir- 
ce/ftvely^ which, as applied to both, is ec^ualiy a folecifm \ and if 
It were only meant that the grandfather's eftate (hould continue 
during the life of the furvivor of the two lives named, then the 
word fticcejftvely was fuperfluous and unmeaning* The rcver- 
, fionary eftate is to rake effect immediately after the eUath of the 
. lives in the prior copy, one of which was the grandfather him- 
fclf ; in which cafe, if the conftru£lion contended for by the 
plaintiff were the true one, the reverfionary intereft would de- 
termine at the very moment when it was fuppoftd to veft, asd 
confequently could never come into poffcflion \ for the limitation 
is to Wm, Bawden only, and not to him and his heirs g and at 
£270 there could be no general (jk) occupant of a copyhold before the 
ft^tute of frauds, there can be no fpecial occupant fince* Again, 
according to that conftrudion the rcfervation of a heriot was 
* nugatory *, for that (^)uld only become due on the death of a te- 

nant dying fcifed. Now a heriot would be due, under the firft 
copy, on the death of Wm. Bawden^ and as that event is alfo con- 
tended to have determined the reverfion, it follows either that 
two heriots were then due, which is contrary to thecuftom j or» 

(/i) 2 Chtine. Caf. 26. atid i Eq. Caf* Ahr 382. c. 53. 
\h) I Rol Air, 511. 1 3. Ven v. Stowelly and Smartte r, Pemlal' 
low^ Sail. 18S9 9* 6 Mod. 65. and 2 Ld. Raym. 1000. 
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inarmuch as he could not be faid to have died feifcd of a revcr- 1803, 

fionary eftate which was only to commence after his death, no ^ 

hcriot would be due on the laft copy, in which it is etprefsly /t<rainfl 

tefcrved. The refcrvation of the heriot, therefore, could only BAWtoEiT* 

ipply to the deaths of the two petfons named therein to take 

fucceflivcly. Then the two lives being declared to be admitted 

as tenants of the reverfion at the time is (Irongly indicative of 

the intention of all the parties. The fame obfervation applies 

to the refervatron of the rent of 6s. But fuppofing the copy of 

1766 could in atiy event enure to the benefit of the purchafclr 

by the furrender or forfeiture of the prior eftate, dill it is highly 

improbable that fo exorbitant a fine as jc/., one fo difpfopor* 

tioned to the fines in cither of the preceding copies, ftlould have ^^ 

been paid for fodiftanr a probability^ an intercft, if any, depend* 

ing on fo many contingencies. The iut^ntion, then, beihg clear, 

that the grandfons fhduld take as tenants in fucccflion after the 

grandfather's death, the Court will give effe6> to it, unlefs they 

arc prevented by exprcfs authorities. The cafe relied on, of 

Smartie ?. Penbafhw{a), did riot decide that the lives named in [272! 

the copy could not under any circumdances take the legal eftate, 

if the intent upon the whole appeared to be that they (hould fo 

take. AH that was there ruled was, that even admitting that 

the grant was only to one to hold to hinl for his own life and 

two others, ft ill it Was good within the cuftom for the lord to 

grant to three to hold to them for their lives fucceflively, Nor^ 

ton, the grantee^ not being ftated to be dead, was prefumed to 

be living; and therefore the que ft ion, whether in cafe of his 

death the others named could take, could not arife And itl 

Broohs ▼. Brookef, 2 Rot. Abr. 6j. f. 18. (*), it is faid, «« If * 

oian furrender a copyhold in fee into the hands of the lord out 

of court, without limiting any ufe, which furrendet i^ prefented 

by the homage at the next court, where the farrenderor takes a 

new copy thereof thus ; the furrenderar apit de doihino ektra ma* 

yuTt COS dothinus concejpt fetfinamy habendum to him and his wife, 

and the heirs of their bodies begotten, remainder to the right 

{a) Supra. 

{h) He obfcrvcd that the opinion of tloHghon J. tn that cafe, as 
appeared from the fiibfrqiient fcdion ('9.) m i?e/. ^hr, feemed 10 
diffsr from the reft of the Court 

t a heirs 
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1 80 J. heirs of the hufb^nd $ the wife (hall take an eftatc tail as well ti 
^ the hufbandi becaufe it appears thai it luas the intent of the partieft 

^gatnft and fl copyhold is to he expoundid^ as a wilt according to the inteni* 
Bawi>£». For Gnce the furrender was generali and at the next court be 
accepted this copy, &c. it (hews his intent^ &c. andyi ii enures 
by vmy of explanation rf the furrender s and therefore the manner ef 
the grant of the lord is not material:* The cafe is alfo reported in 
Pof4ii* 1 26. where the hu(band is (lat^d to have been admitted at 
the next court, habendum as before mentioned ; and the Court 
agreed that the wfe Jhould take by this aJmittnnce, althoBgh (he 
[173] were not named in the premifcs, but only in the habeudom; 
(which is alfo noted in Rol. Abr.\) and they alfo agreed .that 
though in feoffments and grants the party who was not named 
in the premifes ftiould not take by the habendum (a), yet that the 
cafe of a copyhold was like^that of a wll^ in which it was fu&- 
cient to pafs an eflate, though the party were only named in the 
habendum. In the report of the f^me cafe in Cro. Jae. 434* the 
Court are made to fay, that <' although there were no %uordt of 
grant in the copy, nor any grant to the %vife^ but an habendum 
only, yet it was good enough, for the intent of the lord appeared 
that bsth fbould tahe.** It was alfo admitted by Lord Holt is 
Smartle v. Penhal/ow, that when a grant was m^de to one haben* 
dum to him and his afTigns during his own life and the Itves of 
two others, the two cejtm que vies may take in remainder by cufiom^ 
though named after the habendum. Now the only ground oa 
which a cullom can control the grant muft be that it interprets 
the intention of the parties in ufing fuch and fuch words: then 
if the Court can collefk that intention from the ads of the par* 
ties themfelves, which the authorities warrant them in doia^ 
they are bound to give the fame tStCt to it» Here it appears to 
have been the intent of the parties that the perfons named in tjht 
copy (hould all take fucce(&ve]y, paying rent annuaUj, and a he- 
riot upon the death of each taker. In purfuance of tbis^ Rtbi* 
Sawden was admitted tenant, entered upon the death of the 
grandmother, who had her widowls eftate in the premifeSf and 
regularly p^id his rent, which was accepted as fuch. The ad- 
mittance veiled the legal cftate in him, as itwasfaid in^'ilrand 

{a) Sed Wdc Spyve v. Topham, antCf 1 1 J. 

^ueirh 
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i^nt9ff% cafe («), where a funrcnder out of court upon condi» 1803. 
tiod haying been prefented without the condition, and the fur- « ^^. 
rcndcrcc being dead, the • fteward admitted the heir, to whom againjt 
the furrenderor releafcd by deed j and held well, f* bccaufc the Bawdrk. 
fclcafec was admiiteJ^ and was copyholder in poffcflion, fo that a t ^74J 
releafe of a cuftomary right might enure to him, and hi was in 
h ^^^^9 fiil* by the lord's admittance.^* It is true that the admit- 
tance here was as tenant in reverfion ; but the legal effect is the 
fame ; and at any rate Rebt. B. was afterwards recognized by 
the lord as copyholder in poffcffion by the receipt of reiK, which 
IS in itfelf a good admittance, according to Barker v. Denham {b)^ 
and I RoL Abr* 505. /. 26. As to this rent not having been fpe« 
cifically received by the dean and chapter, the receipt of it by^ 
their lefiee is to all legal purpofes the fame, and muft be pre* 
fumed to have been with their knowledge and confent. Then 
tbe receipt of the rent being at all events an acknowledgment of 
a fubfifting tenancy, entitled the party and thofe claiming front 
him to a regular notice to quit, however defeAive the title 
might have been by virtue of which be was admitted into 
pofleffion. 

Dampier in reply* No intent of the parties to be colledled 
from collateral circumftances can vary the legal conftrudion of - 
tbe copy itfelf^ to which sflone the leg^l interefts of the parties 
can be referred; and, therefore, though admittance be neceflary 
to the confammation of a copyholder's title, yet of itfelf it ope* 
rates nothing without the fubftratum of a prior good title to be 
admitted, derived under fome valid and fubfifting copy. Then 
if admittance alone without any copy cannot pafs the eftate, 
being contrary to the very nature of the tenure, a fortiori an ad- 
mittance again// the copy could not have fuch an operation. 
Admittance in effect means no more than putting in pofTeflion, [*7S] 
and where it is fpoken of in the books as giving title, it is only 
viih reference to fome prior right. Then the acceptance of rent 
could not confer a better edate than the admittance itfelf. 
During Robt. Bawdens life, he might be faid to have an equit* 
able edate in the premifes, and by the fame rule the dean and 
chapter had an equitable right to the 6s. conventionary rent ; but 
that ended with his death, and the rent has never been received 

(a) ^Co.2S* (b) %. 146. 
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1803. . fince. But the widow's eftafe is claimable only by the coftooi 
j^j^ where the hufband die d feifid^ and cannot be extended by equity, 

ugainjt being in dedruflion of the tenure* 
SAWO£if« Lord Ellenborough C. J. I know nothing of the circum- 
ftances of this cafe but as they appear dated *to the Coufts amd 
judging; from thence it feems to be againft all confciencc that 
this body (hould have received 30/. from a purchafer, who muft 
be fuppofed to have intended to obtain fome valuable confidera* 
tion for his purchafe-money beyond the eftatt which he before 
held in the premifes^ and that they (hould now inGft upon a 
rigorous conftrudion of their own conveyance, by which it is 
contended that the purch^fer took nothing in addition to his old 
eftate. However, if they will perGft in calling lor the opinion 
of the Court, we muft not warp the law in order to meet the 
latent juitice of the cafe : and if a court of equity cannot relieve 
the defendant Under thefe circnmftances (he mult go without 
relief; for we cannot give it to her without (tretching and vto* 
lating the rules of law. Without any cu(tom appearing in thb 
manor for the ceftuy que vies to take the legal eftate in revrrfion, 
to be fure the words granting the cftate to William Batodtn^ to 
(276J iold to him fir tie lives ^Robc-rt and William Bawden his grand- 
fons, and the life of the Inngeit liver of them fucceffively, only 
conveyed the e(tate to William Bawdtn the grandfather, during 
the lives of the perfons fo named. Had fuch a cuftom been 
(tated, it might have had the e(Fe£t of pafling the eftate to the 
other perfons named : but without it I cannot fay that they 
took the revrrfionary eftate under the words of the copy. Then 
if they could not take under thofe words, as little can I fay that 
the bare admittance conferred an eftate according to the cuflom of 
the mafior^ fo as to give the widow of Robert Bat^den an eftate 
for her life, by virtue of the feifin of her hufband. For, giving 
the admittance its utmoft eSV£t, it could only give the tenant an 
eftate at will, or at moft for life ; but could not create fuch an 
eftate as would furyiyc to his widow, which could only arife out 
pf thecopyhold, according to the cuftom. Neither can we refer 
the payment of the 6/.. rent by the hufband to a holding as 
tenant from year to year, becaufe it exprefbly appears to have 
been paid on another account and a different confidc-ratit n, to 
^hict^ it muft b? al(ipibu(cd. On no grouud tt^ercfore can the 

widoiff 
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Widov be entitled to retain poffcflxon agalnft the legal title of 1S03. 

'he ieflbrs of the plaintiffs. ^ 

- - Right 

Grose J. The only qneftion before us i«, Whether the agaivff 

widow be entitled to her free bench, which is an excrefcence Bawdeh* 

arifing out of a copyhold edate from the feifin of the hufband ? 

Now (he cannot be fo cntirled, becaufe, according to the known 

law of copyholds upon a grant like the prefent to Wiillam Battf* 

den, to hold to him for the lives of two others, and the longeft 

KvcTof them facccffively, Wiliiam Bawden only was feifed of 

the eftate, and not the ccftuy que vies, of the furvivor of whom 

the defendant Mary was the widow. Then as to the admit- [277] 

tioce, it is clear* that that could not operate to give her hufl>and 

an eflate, if the copy did not, according to the cuflom. And 

k being apparent in what charafier the hufb^nd held, and on 

what account the annual payment of 6/. was made, we cannot 

confider it as creating an agreement for a tenancy from year 

tb year. 

Lawrence J. I fliould have been glad to have found any 
ground upon which we could have given juilgment for the de- 
fendant ^ for on the cafe before us tlicre can be no doubt but 
that at the time of the reverfion^ry grant, for which 30/. pur- 
chafe-money was given, it muft have been intended to p.ifs the 
eftate to the new lives with all the advantages which the cuflom 
would- give them, amongft others, the ri^ht of the tenant's 
widow to enjoy the eltate after his death. But the cafe before 
\x% is one where there is no cudom (iHced to warrant the ceftuy 
que vies in remainder in taking any elUte under the copy. The 
c^py in the terms of it operates only as a grant to JVUIiam Bawden 
the grandfather for the lives of other perf.'ns, which to be fure 
was as to him a perfefliy nugatory grant. On the queilion of the 
tenancy from year to year, 1 do not think we can irjfer from the 
payment by Robert Bawden of the cuilomary rent of 6s, that 
there was a contrail between him and the dean and chapter that 
he fhould hold as tenant from year to year. It was paid and 
received altogether on another account. 

Le Blanc J. To be fure William Bawden the grandfather 
would never have paid his money for fuch a tyrant as this if he 
had underftood what it really was : for it is no more than a 
grant to him to hold during the Tives of others, which conveyed [2^8] • 

T4 no ' 
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i80|. Qo eftate to them, as was probably the intention of A^ (lUTt 

J^ chafer. And though they were afterwards admiued as leaaott 

Againfi in reverGoti, yet I cannot fay that fqch admittance would 

Bawdeh. extehd the grant, fo as to convey the legal eftate in reverfioa to 

them. Then as to the queftion of tenancy from yeai to yeiTi 

the p^tyment of rent cannot be evidence of a holding from yeat 

to year, if, as in the cafe of a conventionary rent like this^ it be 

|iot 4 payment of tent as between landlord and tenant^ 

Pofte4 IQ the leflbrs of the ?bimiff. 


JVu£«y, Dob on the feveral Demifea of Garvbe and Ballahtiub 

* ^^ * againft Isabella I^awson, Mart Wilsoi^ , and Noaiuif 

3rouqh. 

One dcTifw p JECTMENT for an undivided third part of certain freehold 
to his natural C- g^if^, j^ the parifli of tTigton in the county of Cumins 
|on, and in , , r,^, , r • . r i i ? • r ..«. r 

qafe of his '^^^* -^"^ defendants defended leparately for different parts of 

marriage the premifes. The caufe was tried before Cbambrf J. at the laft 
with certain aflizes for the county of Cumberland^ when the jury found a 
Eu^dyinff verdidl for the defendant Mary ff^Ifin^ as to fuch parts of the 
without ilfue^ premifes as (he defended for ; but found a verdidl for the plain* 
then to his tifF as to fuch part of the premifes as the defendants Ifatella 
life and after ^^"^fi^ ^^^ Herman Brough defended for, fiibje^ to the opinioq 
bis deceafe of the Court upon the following cafe : 

then for and JJaac Wilfon^ being fcifed and poflefled of divers freehold, cof- 
amoTigft ^i^A jQniary, and leafchold eftatcs in the county of Cumberland, of 
per/ons, his which freehold premifes the premifes^u queftion are part, hy his 
and their ^iU duly executed, dated the 29th of January 1790, devifcd all 
heirs, &c- as ^^^ every his freehold * mefluageS| lands, &c, in Wigton or 
andean he elfe where in Cumberland (except his freehold land at Dundraio 
fru^dtope after mentioned) to his nephew Jofepb JFil/on, and his friends 
ih next ofiiat MungB Glaifler and William Ballantsnf^ and the fu|rvivor of them, 
IbortionsM *"^ ^^ ^^^ yit\T% of fuch furvivor, in truft that they or the fur- 
they would by vivor, &c. (hould immediately after his deceafie receive and take 

virtue 0/ the 

Jlniute of diflribviiont have been entkUd to his perpmal eUaie ^ he had £td inteftate : held 
that the diftrlbution was to be made amongft thofe who were the teftator's next of 
kin at the time of bit death, though the nephevv, to whom a prior life eftate was given, 
were one of ihenu 

[•279] thf 
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tbe r<jitff and profits of the faif) premifes, and apply one moiety 1003. 
thereof unto the tcftator's natural fon John Lavjfon or his "^ 
9irignS| until he fliould intermarry with any perfon (except as agalnfi 
after mentioned), viz. upon this condition precedents that upon LAWsof>r 
his marrying with »ny woman except the daughters of Jofepb and Others. 
y>»ayt then in truft after fuch marriage (except as before ex* 
cepted) for the faid J. I^wfon and his affigns for lifei without 
impeachment of wafte, but to permit him or them to receive and 
take the renis^ &c. remainder to the truftees to prtferve con- 
tingent remainders^ remainder to the iflue of tbe body of the 
faid J^n Lavffon upon the body of any woman he (hall take to 
marriage (except any of the daughters of the faid J. /.) and to 
tbe heirs of fuch iflue : but in default of fuch ifiue, or in cafe 
the faid John La^on Qiould intermarry with any of the daugh« 
ters of the faid J. /. then and in either of fuch cafes, and from 
and immediately after either of fuch Events (whichfoever of 
them fliottld fir ft happrn}t then and thereupon he devifed the 
fsid premifiea unto his faid nephew Joftfh Wtlfon for life; re« 
aaioder to the iaid M. G. and fF. B. during the life of the faid 
Jrffpi Wil/Qn^ in truft to prefenre contingent remainders ; but 
to permit him to receive the rents, &c. <* and from and after 
the dcceafe of the faid Jrfeph Wiifm^ then I give and devife the 
(aid premifes unto the faid lad mentioned truftees and their 
\^\\%^ for ani amongst fuch perfon and perfons^ and to his and their [280] 
feveral and reipecHve heirs as tenants in common and not as 
joint tenants, as fhall appear and can be proved to be my next of 
fc'n. if fuch parts and proportions as they would by virtue ofthefla" 
tk^e of diflributions have been entitled to my perfonal eflate^ if I had 
iiii intefiate^ and to and for no other ufe, intent, or purpofe^ 
vhatfoever.'' Then reciting that he was poflefTed of and en- 
fitted to divers cuftomary eftates in Cumberland, held in truft for 
him and his heirs, or of fuch other perfon or perfons as he 
fliould by his laft will, or by any deed, &c. appoint ; he thereby 
appointed the fcveral truftees, &c. to ftand frifed of the faid 
cuftomary eftiites for the fame ufes, trufts, &c. as his freehold 
cftates before devifed ; charging, neverthelefs, the faid freehold 
and cuftomary premlfes with one annuity of ;/. to his fifter 
ilartia Willis^ and another of 40s, to E. P. He then devifed- 
to the fyldj, Jfi/fofh M, QUi/ler^ and W, Ballantine, their exe- 

cutorss 
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xSoj. cutorsj &c. his Icafehold eftate at H. in tnift to apply the rents. 
^ or to fell the premifcs, aiid place out the money at intcreft, and 

0painft ^^ V^y ^"^ 'PP^y ^^^^ r^n^* ^^ inter^ft, and divide the premifes or 
Lawsom purchafc-money arifing therefrom to and amongft fuch perfon or 
«j)d Others, pcrfons, for fuch periods and in fuch proportions as the faid free- 
hold and cudomary premifes, and the rents and profits thereof, 
were therein before limited and devifed. He alfo devifed to the 
faid Jofeph IVilfon in fee all his freehold land at Dundrav). He 
then bequeathed to the faid J. IVilfon, M. Glaifttr^ and W. 
Ballantine^ their esecutors, &c. all his iloek in trade and houfe- 
bold goods and furniture in his dwelling-houfe, &c« in Wigton^ 
in truft to permit the faid John Lawfon to take poflci&on of the 
faid (lock in tradej and carry on the fame trade as he the teftator 
[2oi J I12J ufually done there, for one year next after his deceafe ; and 
alfo to have the ufe of the furniture there. And if during that 
one year John Laxvfon fliould condu£l the faid trade to the ap- 
probation of the truftees, the teftator willed that the fame (hould 
then become his abfolute property ; other wife the truftees then 
ihould have the right to refume poflcffion of and fell the faid ftock 
in trade, and the money arifing therefrom to conftitute part of 
his perfon al eftate, applicable to fuch purpofes as were thereby 
bequeathed. And the truftees were to permit the fiid John 
Lanvfon to enjoy the ufe of the furniture as long as he chofe to 
keep houfe, and until he (hould marry ; and after his marriage 
(other than with the daughters of J. /.) the faid furniture to^ 
become his own property. But if he (hould marry with any of 
the daughters of J. L the truftees might take pofleffion of the 
furniture and fell ir, and the money to be con(idered as part of 
his perfonal eftate, fubjefi to the difpo(ition of his will. All the 
refidue and remainder of hiseftate and effedis, of what nature 
or quality foever, he gave and bequeathed as follows, vis. ** one 
moiety to be divided betwixt the faid John Lawfon and Jofeph WU* 
fony and the other moiety thereof to be divided amongst my next of hi it ac* 
cording to thefatuteof diflribuliom,** And he appointed the faid Jo» 
fephWifon^ Mongo Glaiffer^ and William Bai/aniine joint executors. 
The teftator Ifaac Wilfon died the 6th of February 1790, 
leaving his truftees Jofeph Wilfon^ M, GlaiHer^ and W. Ballon'- 
tine, as alfo his natural fon the faid John Lanvfon furviving him. 
At the time of the teitator's dtath ^is next of |^in under the fts* 

tute 
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mte of diftribtttions were the f^id Jofepb H^ii/on, his nephew and 1S05. 
alfo his heir at hw, being the fon ot Jonathan JViifoftj the eldcft 'Z 
brother of the tcftator, who died in the lifetime of the tcftator ; a»ainf 
another ♦ nephew, John Wilfon^ only child of the teftator*8 fecond Lawso w 
brother Jcb WUfon, which Job alfo died in the tcaatoi 's lifetime -, aiid^oihcf%. 
and the teBator s fifter Martha Willis. After the ttttator's death t*^^^4 
the truliees entered into pofleflion of the premifrs in queftion, 
and paid a moiety of the rents and profits to the f^id John Law^ 
fin according to the direflions of the will, until the time of hi$ 
w-^niage after mentioned. The faid Jo/eph IVil/on, one of the 
faid truftees and the tcftator*8 nephew and heir at law, died 
withoQc iflue on the 17th of April 1791, and before the mar* 
riagc of th^ f^id John Lawfon after mentioned, leaving the Icrflbr 
cf the ^U\viX\S Jo/eph Garner then an infanf, his the fa ' Jofifb 
JVilfin*$ nephew and heir at law, being the fon of his the faid 
Jo/eph IViififfh fifter, who married Jo/hua Garner and died ia 
the leftator's lifetime, leaving one child only, viz. the faid Jo* 
Jeph Garner^ and the faid Jo/eph Garner then alfo beinj? heir at 
law to the faid tcftator 1/aac Wil/on. The faid' Jo/ph Wil/on 
made a will, and appointed Mary his wife executrix thereof. 
The faid Martha Wiliis^ the teftator's filler, died after the tefta- 
tor's death on the 29th of May 1791, and before the marriage 
of the faid John Law/on ^htr mentioned, leaving feveral chil- 
dren furviving her, viz. Jonathan If^tUist Thomas Wiilis^ Jofip^ 
Willis^ Martha who married Jo/eph Saul^ and MiLah who mar- 
ried John Martindale^ ^nd who were alive at the time of the 
marriage of the faid John La^w/on after mentioned, as was alfo 
the faid John Wil/on^ the teftator's other nephew hereinbefore 
mentioned* By indentures of leafe and rcleafe and aflignment, 
dated the 15th and i<}th of February 1794, made between Mary 
Wil/on^ widow and executrix of the faid Jo/eph Wil/on^ the f<iid 
John Wil/ofi, Jonathan Wilis, Thomas Willis, Jo/eph Willis, Jo^ 
ftph Saul and Martha his wife, and John Martindale and MUcah 
hii wife, of the one part, and the faid John Lawfon of the other [283] 
part; in confideration cf certain fums of money therein men- 
tioned to them refpe£lively paid, they granted, releafed, and 
affigned to and for the ufe of John La*w/on, hU heirs, &c. all 
and every the faid freehold, cuftomary and le<ifrhold premifes. 
On the 2lft of January 1795, the faid John Law/on named ia 
{bt wiU of (he faid tcftator intermarried with I/abella I/maj^ one 

of 
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1803. of tHe daughters of the faid J, L mentioned in the will of the 

rr faid tcRator Ifaac Wilfon^ and in March x8oi the Taid J^m 

cpainU Law/on dicrdi leaving the faid Ifabtlla his widow and feveralchil* 

Lawson dren by her furviving him. The faid J(9/^£G<ir/i/rtheleflbffof the 

and Others, plaintiff attained the age of 21 years on the 28th of Jufte 1799* 

The faid M, Glaifter^ one of the truftees named in the will of 

the teftator Ifaac Wtlfon^ died fince the death of the tcftator. 

The que (lion [a) for the opinion of the Court was^ whether the 

plaintiff were entitled to recover ; and if the Court flumld be ol 

that opinion, then the verdi£i to remain for the plaintiff sla it 

now (lands : but if the Court fliould- be of opinion that the 

plaintiff was not entitled to recover, then a vcrdiAto be entered 

for the defendants Ifabella Law/on and Norman Brough* 

LittifdaU, for the plaintiffi contended that by the devtfe to the 
truftees, upon the event of Join LawJin*B dying without iffue, 
or marrying one of the daughters of/, ffhiay^ (which latter event 
took place,) **/or and amongst fucb pcrfin and perfins and their 
^ Several beirs^ as tenants in commoni as Jball appear iehe mj 
^ next of kin, in fuch parts and proportions as they would tj 
r^g^n ^ virtue of the Jlatute of diflrihutims have been entitled to mf 
^ perfonal eftate if I had died inteftate,'' miift be intended of 
fuch perfons as were his nejit of kin at the time of the teltator's 
death, and not fuch as were his next of kin at the time when the 
eontingency happened; becaufe the former were the perfons 
who by the ftatute of diftributions, to which exprefs reference 
is made by the teftator, were alone entitled to take a diftributable 
ihare of his perfonalty ; and no others can anfwer the whole de- 
fcription contained in the will. This is the obvious fenfe of the 
word«. And in ElUfon v. jlirey (b) Lord Hardwicie faid, << the 
Court generally takes it that there ought to be a legatee in being, 
and therefore will not conftrue a will to extend to perfons not 
in being' unlefs the teftator (hews his intention to be fuch by the 
words in the will.'* Now here, after the limitations in favour 
of Lnwfon are at an end, the teftator reverts to his own rela<» 
tions ; and it is more natural that he (hould prefer thofe who 

(a) Lord EUenborougb complained that the rule of Court was not 
fxifficicntlj attended to, ia not dating in the margin of the paper-books 
feiit to the Judges the points intended to be made in argiunent. 

were 
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were his n«xt of kin at his own death, whom he knew, and 1803. 

whofc dcfccudants might take from them, than that the firft 'Z' 

takers (hould be fuch as were in a remoter degree of relatfbnfliip, ajrainfi 

and perhaps not in efle at his death : and this is the more pro* Lawsok 

bable, as a different conftruflion would exclude the reprefenta- aod Others. 

lives of yo/eph Wilfin his heir at law at the time of his death, and 

who v/as a particular obje£t of his bounty. Suppofing there had 

been no limitation at all to J. LawfoHy there could hare been 

no doubt but that the next of kin meant fuch as anfwered that 

defcription at the teftator's death : then the intervention of that 

diftind limitation cannot vary the conftruflion as to the defcrip- 

tion of perfons to take afterwards. If it be faid that this is 

either a contingent remainder or an executory devife, and there- [^853 

fore the vefting of it was to be poftponed till the limitation over 

took tStCt ; though that might be a reafon why the intereft 

Ihonid not veft in the particular perfons, it is no reafon why the 

defcription of perfons who were capable of taking fiiould vary 

from time to time. In Rayner v. Mowbray (a), where a refidue 

was bequeathed to be divided amongft thofe who were relaUd to 

the teftator, the Lord Chancellor held that it was to be confined 

to thofe who were entitled to fhare under the flatute of diftribu- 

tions } and that though the diflribution were deferred till after 

the death of the teflator's wife, to whom the eftate was firft 

gircn, and the fubfequcnt fale of it, yet that did not prevent the 

intereft from veiling at the death of the teftator. The like con- 

ftrudion prevailed in Maflers v. Hooper (*), where the teftator 

gave a refidue to A. for life, remainder to B. for life, and after 

his deceafe to be divided amongft all his relations (hare and (hare 

alike. There the contention was between thofe who were the 

next of kin at the time of the teftator's death, and thofe wha 

were fuch at the death of the fecond taker ; and held that the 

former were entitled as in the cafe of an inteftacy. The fame 

opinion was intimated by the Lord Chancellor in Philips v. 

Garth (r), but that was ultimately compromifed. All thefe cafes 

were fo much the ftronger than this, becaufc there was no dire£k 

reference by the teftators themfclves to the ftatute of diftribu* 

tions as in this cafe*. In fomc cafrs indeed where (he limitation 

over has been to childten generally, it has been holden to include 

(fl) 3 Sro. Chan.Caf 234. (^) ^Bro, jo?.- (r) ^Bro 7or. 
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iScj. fuch as had come in cfle after the trflator's death, and before 

TT^ the limitati4>n ovtr took cff.d^. Eitifon ▼, Jirey {a) and Baldvnn 

a%mnll ^' -^^'''v • ^)» went * upon that principle. But there ihcy come 

Law.ow within the fame general defcription of children s the fanae dafs 

"♦r^86T* ^^ P*^rfon» <*iJi take who were the objeas of faToufi they are 
-* all in the f*me degree of relation fhtp to the teftator; and there 
is this further and efiential diftinAion between that and the de- 
fendant's cafe> th:tt though the limitation be enlarged bj coo^ 
ftruAion to wciude thofe who were not in efle at the tcftator'i 
death, yet no perfon is excluded who was more nearly related to 
him, and who was once within the defcription at that period. 
And in Devi/me r. Mello (r), where (lock was left to L. for life, 
and in cafe he did not leave children, to revert to /i^/x children 
in equal parts ^ a daughter of lf^,*$ who was living at the time 
of the bequefl made, and furvived the tellator, but who died be- 
fore L. was holden to have a veiled intereft which was tranfmif- 
(ible to her reprefentatives upon the death of L. without child- 
ren. There is another clafs of cafes depending on the future 
execution of powers, in whi. h cafe the diftribution is necefla* 
rily CO refined to thofe who are capable of taking at the time of 
the power executed : but thefe are clearly diflinguifluble ; for 
there the tcftator transfers the power of feleAing the objeAs of 
bounty from himfelf to the perfon to whom the power is given, 
and who confequently has a perfonal difcretion to exercife 
within the limits afligned by the power. Of this nature were 
the c^fcs of Harding v. G/yn (4/), and Attornej^emral r* 
D'Oyley (r). But thefe were cited in the argument of Mafters 
V. Ho'*per before mentioned, and muft therefore have been 
thought by the Lord Chancellor not to apply to a cafe like the 
(287] prefent. Here then Jofeph Wilfon took a remainder in fee in 
one-third part of the premifes, which defcended to the leflbr 
of the plaintiff as heir at law. 

Wo(d^ contra» contended that the meaning of the teftator was 
to poftpone the diftribution till the limitation over took eflfcA 
upon ihe happening of the contingency of y. La^foift marriage 
with J. /.'s daughter, at which period the iotereft was to be 
(hared according to the ftatote of diftributions, bj which the 

{a) I Fef 1 14. (h) Cowp. 309. {c) I 5rd. Ch. Caf-Sll' 

{d) I Jii 469. (/J 4 yia. Ahf. 485. pL 16. 

latta 
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latter words would be fatisfied as well as by the other conftruc- >^^3- 
tion ; and that was the only way in which all the words could j^^^ 
be fdtisficd; for the diftribution was to be made amongft fuch againfi 
pcrfons as after the happening of the contingency (hould then ^^JJ^?^'* 
apptar to be his next of kin. The word then is not indeed in- *" 
forced in that order of the words as they (land in the will, bat it 
isinferted in the preceding part of the fentcncc, and muft neccf- 
f^rlly be fo underflood according to the grammatical conftruo- 
tlon of it. For in default of ifiue of Lawfon^ or in cafe he (hould 
intermarry with any of the daughters of Jofepb Ifmay^ then im- 
mediately^ after either of fuch events as (hould fird happen, the 
dcvife oyer to Jofeph Wilfon is to take cfFeft -, and from and after 
his deceafe, then he dcvifes over to truClees for and amongd fuch 
perfon and perfons as (hould app^r and could be proved to be 
his next of kin, &c. The period when fuch proof was to be made 
is therefore fixed to be after the happening of thofe events. At 
the time of making the will there coiild be no queftion who 
were the teftator's next of kin, and if he had meant to give the 
rtfidue to his filler and his two nephews he would have exprefsly 
named them, as he did in other parts of his will : indead of 
which, by giving it to fuch perfon and perfons as fball appear and 
can be proved to be his next ofkin, it is clear that he meant to refer L^^^l 
to a future period, till when it was uncertain who would then be 
his next of kin. The word fball in itfelf implies a future time ; 
and this is confirmed by the uncertain defcription of the perfon 
or perfons who would then be entitled to take as next of kin. 
Now at the time of John Lawfon's marriage the teilator's next 
of kin under the (latute of didributions were John Wtlfon and 
the children of Martha IVillis^ which would exclude the leffot 
of the plaintiff Jofeph Garner^ who claims under Jofeph IPilfon^ 
who died before the contingency happened, namely, that of 
Laufon*^ marrying one of Ifma^s daughters, on which alone he 
Vas to take. It is not probable that if the tcdator meant that 
big nephew Jofeph Wilfon (hould take a veded fee in one third^ 
he (hould firft have given him an edate for life in the fame. In 
Worfeley v. Johnfon (tf ), where the qutrdion was whether the tef- 
tatox'tf wife (hould be included in the teim relations to whom the 

(«; 3 Ai. 758 jGi. 

rcmaiuder 
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i?ot* remainder over was dc vifed^. Lord Hardtvicifdccidtd In tic nc-* 
ly^t 8^^»vc, for this, amongft other reafons, that an cxprefs cftatc fof 
mgaimfi ^'^^ ^^^ before given to her* And in none of the cafes cited 
Lawsok was there an antecedent life eftate given to the party who was 
«Ad Otheiv. afterwards to take any (hare of the remainder in fee. Nor were 
there any fnch words in Rayner v. Mowbray (/i) as here, fixing 
the diftribution of the refidue to take effeft at a certain future 
period when it was to be proved who were entitled under the 
defcription. Every cafe of this fort is a queflion of intentioHi 
depending upon the particular provifions of the will, and cannot 
be governed by any other not exa^lly like it. 
[28y3 UitledaU in reply obfcrved, that in Majlers v. Hoopir (i) the 

teftator's nephew took an eftate for life, and yet his reprefeuta- 
tives after his death were decreed to take a diftributive (hare in 
the remainder over : and that nothing was more common both ia 
wills and fettlcoients than for one to take an eftate for life, to 
whom afterwards a contingent remainder in fee was limited 
which would go on his death to his reprefentatives. In Worfetej 
T. Johnfin {t) the queftion was, whether the teftator meant in 
the word reiattons to include his wife ; for it was clear that 
firidly fpeaking (he was not included in that term, but woald 
take .under the ftatute of diftributions eo nomine as wfe^ and 
not as a relations the naming her therefore before in a diftin£t 
provifion for her life was a circumftance againft fuch an inten- 
tention. But here the import of the defcriptive words ufed is 
plain, and the only queftion is as to the period of time when 
the defcription (hall attach. And therefore the circumftance of 
a prior eftate for life given to Jofeph WUfin does not (hew an 
inten^on to exclude him from a defcription of perfons within 
which he properly came. With refpeA to the teftator's not 
having exprtfsly named his then next of kin, as he might have 
done if he had fo intended } as he meant to refer to a futorti 
period, namely, that of his own death, before which alterations 
might happen by the deaths of his near relations, the defcrip^ 
tioti was neceflarily uncertain as to the individuals to whom he 
meant to extend his bounty at that period, which fufBciently 
^c<:ount8 for the general wording of the refiduary claufe. The 

(n) 3 Bro. Chan, Caf 2^ (£} 4 Bro^ Chan, Caf. 207. 

(t) 3 M. 753. 

word 
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word tien, which it faid to be undcrftood, is not to be found id » ^^l* 
that part of the ciattfe od which the argument is founded ; and fy^^ 
therefore * differs this very materially from the cafes of IJiftg v. g^amfi 
BlaekaU{fi) and Gran v. Howard {b\ whcte it ^as applied to }^^^ 
thofe perfous who (hould at a certain period or OYetit be ibm 
lifing. [•2903 

Lord Ellenborouoh C. J. The cafe is fuffic}entl| clear 
not to require any further argument (r). The queftioii is, wbe« 
tber by the words mxt 9/ kin^ &c. as here nfedi the feftator 
meant fuch as Ihould anfwer that defcription when the limita- 
tion over was to take effcA, that is, in cafe of Jiihn La'wfon*^ 
marriage with any of the daughters of J. tfinaj^ or of his death 
witliout iflue, or whether the teftato^ rheant fuch as fltould be 
his next of kin at the tior^ of his own death. The limitatioit 
over is to <' fuch perfon apd perfons, &c. as Oiscli appear and 
" can be proved to be his next of kin in fuch parts and pro- 
** portions as they would hj virtue of tlje Jlatuit of diftributiont 
" have been entitled to bis perfonal ejlate if "be bad died ititefiate.^ 
Now when would they have been entitled to his perfonal eftat6 
if he had died intetlate ? At the time of his death. Thett thd 
didribution muft be made at fuch a time as wil) bed ineet thd 
words of the will| which is at his death, when the title by in^ 
teftacy accrues \ and muft therefore be made amoAgft thofe per- 
fens who would then have been entitled to (bare if he had died 
ioteftate, or to their reprefentatives^ As Co the words of de- 
fcription ufed being in the future \ words' to poftpoiie the veil- 
ing in pofleflion of an intereft are nattrralty profpe^ive. It 
could not be clear to the teftator himfelf who Would take tinder 
the defcription *t the time of his death, nor Woutd it fo appear to' 
the trailees till after Wilfott^ death and rncfuiry made. Thia^l I' 
think is the ptain and natural meaning of the words, fiilt this 
conftnidion is alfo fupported by the cafe of Rajner v. Me/Hnbraj 
(^j. There the difliributian was not to take dkBi til! after the 
death of the wife^ but yet it was referred to futh' persons as 
would bare been entitled to fiiare at the death of the teftatot 

. («J S ^^>«. 48*. (*) I Bro. Chan. Caf. jf. 

{() This was prayed bf the plaktiff 's cow£ei, if tke Court hai 
toy doabt. 
(^ 3 BroL Ctm. Cef. tf/f. 
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1803. under the (latute of diftributions. And there too the proof of 

Z^ rehttoiifliip was to be made after the determination of the life 

ogainfi eftate, and for fix months after the fubfequent fale of the pro* 

Lawboit perty. The fame obje£lion might be made there as here, that 

and Others, xhit inquiry was to be made at a future time \ but ftill it was 

holden to relate to fuch as were entitled at th^ time of the 

teftator's death. It is true that there did not occur in that cafe 

the giving of an eftate for life to one who was alfo entitled to a 

Ibare of the remainder over in fee : but I fee no inconfiftency 

in that, at leaft not fufficient to get rid of the plain meaning of 

words. 

Grosi J. Rules for conllruing wills are laid down as the 
beft method for getting at the intention of a teftator. The cafe 
of Raymr v. Movjbray furnilbes a rule of this fort* founded io 
good fenfe } and it applies fo dofely to the prefent that only one 
diftinAion has been attempted to be made between them \ aod 
that one, I may fay« has been anfwered by the other cafe of 
Mofiers V. Hooper^ where an eftate for life was previoufly given 
to the party, through whom a (hare of the remainder over was 
chimed. And nothing is more common than that an eftate 
for life (hould be given to one to whom a remainder over in fee 
is afterwards devifcd. G.reat (Ircfs has been laid on the wordi 
TyffxK ** Z'^Jball appear and can be proved,** &c. But the omiffioo of 
the word then^ which has occurred in other cafes, fliews that 
the truftees were not to look to the perfons who (hould be the 
teftator*s next of kin at the time when the contingency happenedi 
but according to the plain meaning of the words ufed to fuch as 
were his next of kin at the time of hil death, who alone were en- 
titled to takp by theftatute of diftributions in cafe of his inteftacf. 
Lawkxncb J. . The queftion is, What was the intention of 
the teftator in adopting the words he has ufed ? As to which, I 
do not know how the conftruAion put upon diflerent expreiCooi 
ufed in other wills can apply, unlcfs where the cafes have laid 
down fome general rule of conftruQion, from whence theioten* 
tion of a teftator in other cafea falling within the bme rate 
may be colleQed. It has been urged in argument^ that if tho 
teftator had intended to devife the remainder over to fuch at 
hia next of kin at the time of his death, he would probably ha 
defcribed them by name. Perhapa hia not bavin§fo dooe ma 
luve inuoduced fome doub^ and hii pnining migbt bave 
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dearer if he had fo expreflcd himfclf : but in fa£l he does de- 1803. 

fcribe the fame perfons in another manner. ^The perfons to j^^^ 

whom the remainder over is limited are to take in fuch propof- agai^ 

tions as tbey would iy virtue ofthejlatute of dtfitihutions have beeh Lawsoh 

entitled to if he had died inieflate : that, therefore, muft refer to *°^ Others. 

perfons who were histiezt of kin at the time of his death. The 

cafe of Worjley v. Johnfin has been well anXvtreted by the plain* 

tiff's counfel. The word relations was there ufed in an equivocal 

fenfe, and Lord HardvAcke adverted to the circumftance of a priof 

e&ate for life having been given to the wife merely as an arga* 

ment to {hew that (he was not meant to be included in that de«. [293] 

fcription. But here there is no doubt that the next of kin at the 

teftatQr's death come under the defcription of pferfons to whoift 

the remainder over is limited. And the cafe of Mafiers t. 

Bmtper applies to (hew that they may take as fuch, though an 

cftate for life be antecedently given to one of them* 

Lb Blanc J. The contingency on which the remainder over 
was to take tStOi was tither the marriage of John Lanvfon with 
one of the prohibited perfons, or bis death without iffue ; in 
either of which events the premifes were firft devifed to Jofepb 
Wilfon for life, and then over. Jofepb Wilfon^ it appears, died 
before Lavafon*^ marriage, who afterwards married one of the 
prohibited perfons. At the time of making the will it was un- 
certain whether either of thefe events would take place, and 
therefore the teftator direds the divJfion of the remainder over 
amongft thofe perfons who Jbwild appear and could prove them^ 
[elves to be his next of kin. But then the queftion is, To what 
period the inquiry (hould 'refer? Now even if the word iben 
had been inferred in the place where it is contended that it muft 
be implied, I am not clear that the claufe would not ftill have 
been in favour of the plaintiff : for though the diftribution had 
been direded to be made amongft fuch perfons as (hould *< then 
appear/' &c. it would refer as well to the time nvhen the in- 
quiry was to be made, that is, when it became neceflary to 
make the inquiry upon the happening of the contingency on 
which the limitation over was to take effe£l : but ftill th^ in- 
quiry being dire£led to be made of fuch perfons as nvwld by 
virtue of thejlatute of diftributions have been entitled to the teftator* s 
pcrfinal eftate if bo bad die3 inteftate, that muft refer to the time of [^941 

U a his 
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S803. his death. And it appears by the aufhoiitjr of RaynerY* Mow* 

. TT Jrtfy, and Mafiers v. Hooper^ that the words next of Ian of the 

agi^ tedator are to be referred to the time of his death Therefore, 

Lawsok both upon authority and upon the plain import of the words 

and Others, thenafdves here Ufed, we muft conftr^c them in the fame 

manner. 

Poftea to the Plaintiff. 


^^- 4*- Campbell agalnjl Wilson. 

IVhnv no 

evidence ap- 1^ iTcfpafs, the declaration charp;ed the defendant with hccak- 

pearcdto ^ ing and entering the plaintiflF*s clofe called Brjan Grty*s 

ihew that a j^^ jy^^ otherwife Dr. Campbeirs M^t Dak^ in the pariQi of 

ot^r's bnd W'^rtan in the county of Lancmfler. The defendant pleaded not 
had been ufcd guilty as to the force and arms, &c* : and as to the refidue be 
by leave or fa- pleaded, 1 ft, a prefcriptive occupation* way from a lane called 

a^m?(Ukc\f ^^^''^^ Lane over the locus in quo to a raoft dale of the defendr 

an award ant's, at all times and with carriages, &c. which piefcription 

which would was traverfed by the replication, and iflue taken upon it. adly, 

thi ri ^^(^ ^^ defendant pleaded that Bryan Grey was feifed in fee of the 

way mimed, locus in quo, and that one Jofeph Wilfon (under whom the defend- 

fuch a ufer ant made title by devife) was at the fame time fctfed in fee of an 

^^CT^^Hrf^ adjoining M^s Dale, and that by deed (loft by time and acci- 
ctfcd adverfc- ^^^^) Bryan Grey, m confideYation of a competent fam, granted 
ly and under • to Jofepb Wilfon and his heirs a way from the faid Stones Lane 

a claim of JQ^p^ through, and over the locus in quo to Jofepb Wi^9n^ laft. 

dent to leave i>^cQ<io^^^ "^^' ^^^^ *^ ^^^ times, fit. for the occupation of tbf 

to the jury to f^nie mofs dale. The replication traverfed the grant, on iriiidi 

prefume a ifliie was taken ; and alfo made a new affignment, to whicb the 

been made • ^ At the trial before Ct^ambrt J. at Latieafttr, the only qaeftion 
within a 6 arofe on the right of way ; the plaintiff contending that the de- 
years, as all fendant's right depended folely tipon an award made under an 
nmeat tlut ^^^o^ure a& of the 17 Geo. 3. c. 79., and that the mray into 
time extin* Starr* t Lane allotted to him under that award was over an ad- 
gnifhed by the joining p'lQ^ of ground, formeriy bdoitgiiig to one IF^Vrn^'t 

MbcWuiS t*29s] ' and 
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and not orer the locus lo quo. A printed copy of the a& vts zSoj, 
given in evidence by the plaintiff, whereby it appeared that cer- 
tain conimiflSoners were appointed for dividing and inclofiug the 
commonsi waftes, and two mofies, within the manor of TealanJU 
in the parifli of Warton ; and the commiflloaers were to fet out 
(«) afi proper public highways, and alfo private ways, over the 
iocbfure^ : and it was provided that after the making fuch public 
tnd private ways it (hould not be lawful for any perfon to ufe , 
any other public or private ways than fuch as (hould be fo fet out. 
By another cUufe {h) the commiflioners were required to make 
an award ip writing, fpec^fying the feveral allotments made, and 
the publiq and private ways fet out ; which award was to be 
concluGve upon all parties. And by another claufe (r), after 
fuch award made, all former rights, interefts, cajements^ claims^ ' 
and demands whatfoever upon any of the faid commons^ mofles, 
&c. were for ever barred and extinguiflied. The award made 
under the a£l, dated tSth oi Decembtr 1778, and inrolied I2th 
^i January 1 779, was then proved, in which were defcribed 
five mofs dales, (or inclofures out of one. of the mofles), one of 
which was the locus in quo, running parallel to each other^ . 
and bounded on the north by Storr Lane, and on the fouth by 
eertaio other inclofures, in refpe£l of which fo many refpeftive 
occupation- ways were claimed over the five mofs dales ; over £^9^ 
one of which five, namely^ Thomas Whinrafs Mofs Dale, an 
occupation-road was affigned to John IVilfon (by miftake for 
Jos£PH Wilfon, the perfon under whom the defendant claimed) 
to go to and from Siorr Lane to his the faid John Wtlfon^s Mofs 
Dale t and over the locus in quo therein called Bryam Grffs 
Mofs Daie was afligned another Cmilar occupation-way to 
Joseph WUfon (by miftake for John), in right of another dofe 
to the fouth adjoining and parallel to the defendant's dofe. The 
reft of the evidence on either fide confifted principally of ufer 
of the feveral occupation- ways by this or that occupier of one or 
other of the clofes which lay to the fouth of the five mofs 
dales firft mentioned in order to comtilUnicate with Stprr Lant^ , 
Bot the refult clearly was, that the occupiers of the defendant's 
dofe had always ufed the occupation- way over the locus in quo . 
for upwaids of ao years^ ' and indeed before the making of the 
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1803; iivird ; and that thej had not ufed the way which had beta 

Cawpjiell ^^^ ^^^ ^^^ '^^ defendant'a cftatc by the award, and which led 
agoinjl o?er Whinrajs Mofi Pafe? And^ except for a period of about 
Vf'^h^9'^f * ycsr Pr two, (which happened about 18 or i^ years ago,) 
frhcn there was a upion of occupation of the plaintiff's and de- 
fendant's clofe, thjc evidence went to (hew that this ufer of the 
. way over the plaintiff's clofe by the occupiers of the 
{defendant's clofe was adverfei for when, about 14 years 
ago» a ditch was cut between the plaintiff's and defendant's 
jC^ofe, a piqce was left uncut for the defendant's tenant to pafs 
oyer into the plaintiff's mofs dale ; and when the fatter was 
ploughed, room enough was left for a road to coinmunib*ate with 
the defendant's clofe i and when fome turf was fet in the way, 
it was twice removed by the defeodarit's fervants. And no leave 
C'97^ V^.9 pi^Qvcd to hayc been at any time afked by them, nor was 
any interruption iofifted upon till about two ycars-ago. This 
evidence was infifted upon by the defendant's counfel as efta- 
)>li(hing an uninterrupted adverfe enjoyment of the way for 
20 years and upwards before the zStion brought, wUch they 
felled upon as a ground for the jury to prefume the grant 
pleaded by the defendant in hislaftjuftification^ The learned 
Judge, in funiming ^p the eyidence, obferved to the jury, that 
}t fcemed probable that t|ie defendant's enjoyment of the way 
over the plaintiff's mofs dale after the award might originate ii| 
piiftake $ but that however that might be, if they were fatisfied 
^hat the enjoyment was adyerfe, and that it had continued 20 
years ^nd upwards befpre the adion, it was a fuflicient groand 
for their prefuming the gr^t pleaded by the defendant. That 
the ufe of a road a| a matter of right by thqfe who claimed it^ 
and fubmitted to as a matter of right by the po0effor of the 
)and over which it was ufed, was to be confidered as an adverfe 
enjoyment. That if they believed the defendant's witnefles, the 
poffeflioii was adverfe, not having been interrupted* and being 
jsttended with other circumftances to (hew how the parties 
fhemfelyes underftpod it, barticularly in the inftances of the de* 
fendant's people removing the turf ivrbich obftruAed the wayt 
and leaving in the ditch, which was cift between the plaintiff's 
find the defendant's clofe, a folid piece of ground uncut, for no 
pther ufe than tp adn^it of the paffage for the defendant's carts 
into the locus in quo. And as another circumltancej the 00a- 
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nfer of the deFcndant's right of way over Whinraj*^ clofc under '^3* 
the award. But that if the jury were fatisfied from the whole c^^^g^t 
of the evidence that the defendant's enjoyment had been only againff 
tf leave er favour ^ or otherwtfe than as under a eialm or ajfertlon vj Wilsuh. 
rights it VKuld repel the prefumption of a grants and it that cafe, or C^p^l 
if they thought it had not been enjoyed advcrftly for 20 years, 
they muft find for the plaintiff. 1 he jury found for the defend- 
ant. And a rule having been obtained for fetting afide the ver- 
di£l, on the ground of a mifdire£lion of the Judge in telling the 
jury that they might prefume a grant of the right of way from 
an adverfe ufer of it for above ao years though originating in 
miftaVe, 

Coctell ScTjt. and JFood now (hewed caufe, and contended 
that, taking the whole report of the learned Judge together the 
qucftion was fairly left to the jury, Whether they would not 
under the circumftances prefume a grant? and they accordingly, 
by their verdi&, made that prefumption. And it would be no 
impeachment of fuch grant, if made, that the firft ufer of the 
road had beea by miftake, which it might be the obje& of the 
grant afterwards to correct. But there was no evidence to (hew 
that the way had ever been ufed by miftak<! or by favour ; but, 
on the cOntraryi it was always infilled upon as an adverfe right, 
and as fuch fubmitted to by the pkintifF and thofe under whom- . 
he claimed. In Holcroft v. Heel {a\ where the grantee of ai 
market had fuffered another to erc£t another market in his , 

neighbourhood, and ufc it without interruption for above ao 
yearsi Ld. C. J. Ejre thought it was a bar to the plaintifPs 
a£llon on the cafe for a difturbance of his franchife \ though it 
was clear that the ufer originated without any rightful authority*. 
\Le Blanc J. The ground on which that cafe went off was 
m^ely this, that the Court having intimated their opinion that 

m 

if the cafe went down to trial again upon the f^^me fads, it 

would be left to the jury to find for the defendant upon the 

ground of prefun\^tion of a grant after 20 years uninterrupted [2993 

ufer of the market; the plaintiff's' counfel faid that if it were to 

be left to the jury in that manner, with the recommendation of 

tae Court in favour of fuch a prefumption, it would anfwer no 

{a) I Bof. ^ Pntt. 400. 

174 purpofe 
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iSqJ* parpofe to go to trial again.] That waa certainly the ground oa 

CAMpmluh ^^^^ ^^^ ^**^ ^*®^ ®^> ^^^ *^ flicwa the ftrong leaning of the 
jmhifi Courts in favour of uninterrupted enjoyment for 2P years* And 
fyik90.v« it is % bcniegcial prefumption for the public, and ought not to be 
frittemcd avraybygiving weight to little circumftances, tending to 
Ihew that the enjoyment originated in miftake. And they ob« 
fenred that by nonufer of the way fet out by the award for the 
defendant for the fame period, he had now loft his right to it, as 
^ releafe ^Pould be prefumed againft him. 

Farh and Holrofd^ in fupport of the rule, contended that the 
Judge's direAion was wrong, becaufe an uninterrupted and ad* 
rerfe enjoyment of a way for %g years w^ only ^idence of a 
rightfi^l con^mencement by grant, which was deftroyed if it 
icould be (hewn to have originated in miftake : neither wDoId a 
^ifufer by the defendant of his proper way, arifing from a mif* 
lake, found the prefumption of a releafe againft him. None of 
the cafes, except that of Holcrofi Vr f/«#/, which has been ez« 
plaioed by the learned Judge who was counfel in the caufe, go 
turthcr than to (hew that a pofleifion of an eafcment for 20 
years uninterrupted and not rxplained is evidence for the jury 
to prefume a grant> as in Lewis v. Price (a), Doug^i v. HHym 
f (}\ Darvfin v. Upton {c)y and Gfrifiths v. Mattbevis (d). But it 
(390] isaidmitted in all of them that evidence which goes to explain 
the poflcilion, and tofhew that it originated by miftake^ or licencci 
or ii) any other manner than on a claim of right, will rebot the 
prefumption. Now here the inclofure aA, which pafled about 
24 years ago, before this z€tion was brought (r), extioguiOied all 
former rights and eafements, and dire£^s that the award whicll 
was to be made under it, allotting the new indofures and rights 
of way, fliould take cffe£l from thf inrolment, which was ia 
January 1779* By the award it appears that another way than 
that now claimed was fet out for the defendant's clofe over the 
adjoining clofe, and equally convenient to the occupier ; the noo» 
lifer of the pne and the ufer pf th^ other was therefore clearly 

{a) IForef/fir Spring Af&zfy 1761, eor. V»/«af J. cited in Spjt, 
fHlBamf*t note to Tardv. Ftfrd^ 2 Sound, lys^tf. 
(i) Sittings p. B. Trif^. 9 Ge9. %. U, (V) H. 17;. f. 
(d) S Term Rep. 296. 
M This was (^d to be in Jtfi^iorAlVtff tcnii i8o|* 
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neferable to millakeiand fo it was anderftood at the trial, and the » ifei* 
doftfine of adverfe pofleffion for %o ycart giviag a right wit £;-,ZJj|!|. 
ftated even on that fuppofition \ but fuch a Atppofition nefa- ^^m^ 
tires that ic originated from a grant, which alone woold'Aippon WiMor, 
the defendant's ctaim» / . 

Lord Ellbnborough C. J. We muft govern onr op!iuo9 
by the evid<:ijce which was given in the cavfe, and on the learned 
Jadge^s dire£lion with reference to the evidence. How thoQgh 
by poffibihry the parries might in hOt have a^ed on a mifldceof 
the award, yet on the evidence given, nothing appears to fliew 
that they referred their a£ls to the award; and therefore it comeg 
to the common cafe of adverfe enjojmtnt of a way for upwardf 
of 20 years, without any thing to qualify that adverfe enjoyment* 
On looking into the award we might poffibly fuppofe that the 
use of the way originated by miftake, but no evidence was given 
of any UQt accompanying die enjoyment to fliew that the parties LS^' J 
aQed upon fuc!i a miftake. There was, therefore, no reafoa 
vhy the jury (honid not make the prefumption, as in other cafes» 
that the defendant a£led by right ; and that was in fubftance 
the direfiion of the learned Judge* It might indeed be too 
much to fay, in the cafe of Holcnfi v. Heel^ that the adverfe ufet 
of the neighbouring market ,for 20 years was a bar to the a£lion 
by th9 grantee of the crown. In ftriflnefs it was not; hecaufe 
even after that period the Attorney- General might have filed an 
information againft the party for ufurping the franchife. But 
certainly the evidence in this cafe was fufficient to warrant the 
jury in prefuming a grant of the right of way. 

Grose J. The motion for a new trial was grounded on the 
fuppofed mifdireAion of the learned Judge, But it appears 
that in fubftance he left the queftion to the jury upon the 
evidence. Whether the enjoyment originated under a grant oc 
in any other manner ? and therefore I cannot fay that upon this 
erideoce the jury might not make the prefumption which thev 
hare done; though, had I been one of them, I do not knoar that 
I fliould have dared to do fo« They have, however, found the 
(a{l of the grant. As to the queftion of law, I agree with the 
cafe of £r#i^^ V. /&//, as it l^a; t^^nexphuned bj ta"^ broiliei 
Xf J^JMT^ but no farther. 


( 
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xSo}. Lawebmcb J. No donbt bnt that adreife enjoyment of a fight 

CAMPBELfc ^' ^*^ ^^^ ^^ ^^^^^ linexplabed is eridence fufficient for the 
* agiAi/l i^Vf ^ found a prefumption that it was a legal enjoyment: and 
Wilson, fuch in ttkSt was the opinion of the learned Judge in his direc- 

[3023 ^^^^ ^o them. But it has been faid that if the enjoyment wete 
Ihewn to haTe originated in miftake, howeTer adverfe'it may 
hare been^ that is againft the prefumptioni and that the learned 
Judge mifled the jury in this refpeA : but no faAs appear to 
warrant this obje&iony otherwife it might be very material to 
be confidered. For if in exercifing the right of way from time 
to time it had appeared that the party had aflerted bis right to 
be grounded on the award, though it were exercifed ever fo ad- 
▼erftly, I do not know how the jury would be warranted^n re- 
ferring it to any other ground than what the party himfelf in* 
fifted on at the time. The weak part of the plaintiff's cafe iit 
that it does not appear by the evidence that the enjoyment of 
the way did arife from miftake. Then if there were an adverfe 
poffeiEon fdr above 20 years, and not explained by any evidence, 
why might not the jury prefume a grant ? The parties interefted 
might have found the way in queftion more convenient than 
that allotted under the award. On the whole of the evidence 
^ it appears that for above 20. years the defendant has' been 

ofing a road which he could have had 00 right to ufe but by 
grant : and the cafe having been properly left to the jury on 
that evidence, I cannot fay that they' have done wrong in 
finding with the enjoyment for fo long a period. 

Le Blanc J. Unlefs the jury could, in the words of the 
Teport, refer the enjoyment for fo long a time to kdve^fovguff 
#r otierfvije than under a Mm or ajferti9n rfrigbi^ and indeed un- 
lefs it could be referred to fomethtng elfe than adverfe p9J[iJm% 
I think fuch length of enjoyment is fo ftrong evidence of a rigbl^ 
that the jury (hould not be direded to conGder fmatl circuou 

' ftapces as founding a prefymption that it arofe otherwife than 

by grant. In the cafe of Hdcrofi v. Heel the Court of Common 
Plea^ thought the adverfe poffcffion for above 20 years fo ftrong 
evidence that the Chief Juftice ought to have left it to the jury to 
find a grant of the market from the crown* Therefore, if the 
pofleflion be adverfe, the jury are to take it as a (trong ground 

« whereon 


[3^3] 
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whereon to found the prefomption of a grant. In this cafe it if 1803. 

only from fufptcion that we arc odled on to refer it to the q^ J^^i^^ 

award, and to fuppofe that the parties themfelres by miftake agium/i 

confidered it to originate from thence: but no evidence was Witscw* 

given to fliew that they referred the ufe of the way to the 

award ; and therefore there was no reafon why the jury (hould 

not have prefumcd as they have done. 

Rule difcharged. 


Buxton and Another again/l Bedaul and Another* jr^, Z^ 

•T^HIS was an adion of affumpfit to recover the price of two ^^^^^ 

machines ufed in the cotton trade, called mules, which ^^ making 
were made and put up by the plaintiffs, who were machine aod putting 
makers, for the defendants, who were manufafiurers. At the "P ofctrum 
trial before Cbatnbre J- at Lancafier^ it was proved on the part of JJ^ Ji^f^ 
the plaintiffs that they had performed the work, which was houieure- 
fixed up in the defendants' houfe at Manchefler. That while quired to be 
the machines were making the defendants were frequently at ^^^^^^^^ 
the plaintiffs' (hop, and objef^ed to different parts of the work, agreeroentt 
in confequence of which alterations were made from time to not being 
time according to their dircAions, fome -of which alterations ^*"*'n/be^ 
were rendered neceflary for want of a fufficient heighth in the the ftamp 
room where the machines were fixed ; and after they were fo sAs In favour 
fixed the defendants paid 20/. in part. In the progrefs* of the ^^^P^^ 
caufe it appeared that the agreement under which the work y^,.^';.^^;^^ 
had been done was in writing, which when called for was pro- to thtfaUtf 
dttced upon undamped paper, and was as follows : gpod$m 

<* Jofepb and T^hos. Bedall ordex of Buxton and Campfly four T^^oaX 
*' mules, 228 fpindles each, 3 wheels, 16 inch rollers, and one 
^* 1$ inch, 13 inch fpindles, iron top roller, a fufficient number 
*' of change pinions, twift wheels from 30 to 42 teeth advancing 
** two each time, a fet of clearers for each wheel leaded and 
'* covered. The wheels are to be complete and good 5/9 per 
^' fpindle ; payment half ready money, and the remainder ia 
^\ thitee months 3 a dozen of change rollers for each wheel to 

if be 
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iSoj. ^ be given in. Two to be made in fix weeks, and tbe remata* 
^ "■""*_ ^ iog two b eight wecka fiom this time. 

4^^ «« 7^^ and fnor. £dU2i 

BBDALt. ^ Manchijl^r^ I tth ^00. iSoi.** 

It was obje£led, that taking thb agreement to be an original 
(a), it ought to have been ftamped ; and Qhamhte J. being of 
^ that opinion nonfoited the plaintiff. A rule nifi for fetting 
afide the nonfuit having been obtained on a- former day, on the 
ground that this being an order for thifale ofgpois was excepted 
out of the a£^s (i) laying a ftamp duty on agreements. 

Park now (hewed caufci and infilled that a ftamp was ne- 
ceflary in this cafe» being no more than an agreement for work 
and labour and materials to be done and found^ and not for the 
frle of goodsi in the common acceptation of the phraze. 
Cs^S] ^'^V contr&9 contended that it was an agreement ^^ Jiror 

*< rdadag ^ tie/ali ff gcodif** in the word9 of the exception in 
the aA| it was like an order by letter for the fending of 
' goods to the buyer» in which cafe according to common expe- 

vience it was not neceflary that the goods (bould be made at the 
time ; otherwife the exception which was introduced for the 
eneouragement of trade and manufa£tures would in moft in- 
ftances be nugatoryt as it is well known that in wholefak deal- 
ings fuch orders are in moft inftances CAit before the goods are 
aianufaAured. And he referred to Curry v. Bdenfmr (r), where a 
collateral agreement in writing by a broker to indemnify his 
principal from any lofs on the re-fale of goods was holdea to be 
validy though unftamped| being a contrad r#JSs/Mrg t9 tie fi^ ^ 
g99is. 

Tbi court {J)f however, were of opinion that this contraA did 
pot come within the exception of the a£l, and therefoie ought 

{a) A previous queftion arofe, Whether the written agieement 
produced were an original or only a copy i but ultimaticly tbisft^e^oa 
wai waved upon the difoulfion of the aSe in this court. 

j(3) Vide 23 Geo* 3. r. 58./. ^. and fub&queot aAs of the like kind. 

Ic) S Term jRif.i^^. 

{d) Lord EUenbirougb and I4 Bkw J- were abfent this day on the 
fpedal eommiflbn in Surrqu 


219 THE Fo&TY-THIRD YSAR OF GEORGE IIL 

to be ftamped, being t contra A not for or reUtiiig to the faUf 
but to the tnaiifig of gooda, and for work and labour to be done* 
It was a contra A in fieri \ aa in the cafe of Towers ▼ 0/hrne {a)9 
where the defendant having befpoke a chariot which he refufed 
to take when it was made, it was objeAed to tuk a£iioci 
brought to recover the value of it that the cafe was within the 
ftatute of frauds, nothing being given for earneft nor any note in 
writing } but the Lord Chief Juftice ruled it not to be within 
the ftatute, which related only to contraAs for the aAual fale of 
goods» which that was confidered not to be, but a mere ezectt« 
tory contra£^ for work tobe done. Tliat in the cafe of Curry v. 
Bimfor the agreement related to iii^faU of goods then made* 

Rule difcharged« 
(a) I Stra. 506. 


1*03. 

BUXTOW 
BSDALL* 


[3063 


Byrne and Another againjl Aguilar. Sjiirnfcy, 

npHE defendant, who was bail in the original af^ion^ obtained Where after 
a rule to (hew caufe why the proceedings againft him due aoticeof 
fliottld not be ftayed for irregularity^ with cofts. prindpal the 

On^the 1 7th of February^ after verdiA obtained by the plain- plaintiff ftOl 
tiffs in the' original a£tion, on which judgment was entered in P^?^?H^ 
Eafter term, they fued out a latitat againft the defendant on his ^^\^ x!tim 
recognizance of bail returnable the firft return of laft Eafter adion of 
term. On the 13th of May^ Manley^ the principal, forrcndeitd debt upon the 
himfelf in difcharge of his bail, (being the eighth day after tke ^Votufeno ' 
return of the writ) ; and on the fame day a notice of fuch offer was 
render was ferved op the pbintiff 's attorney, and a committitur «»«d€ by them 
entered in the marftial's book; and on the 15th of May an af& coftsin the 
davit of fuch fervice was lodged with the clerk of the rules, and fuit againft 
the marihal^s certificate of render delivered to the filacer to enter ^hcm nor anj 
an exoneretur on the bail-piece, Notwithftanding which the ™y*thcm to 

ftay proceed* 
logt in the a£lion againft them on payment of cofts ; held the fubfirquent proceedings 
trregolar, being contrary to the role of Court » Trin. 1 jlnn,^ which fays that on fudl 
MOGC of rcad^ ali JurJkr frnei^i againft the htSiJbatt eeafe* 

prcfent 
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iSoj. prefent defendant, one of the baiU was fenred with a declaration 
mT^^ ^n the 26th of JuMf and notice to plead given within the four 

^mmm/f ^^ ^^Y^ ^^ ^^^ Micbaelmtu term. Upon which notice was 

Aguilas. was given that the Court would be moved, which was accord- 

ingly done lad term, when this rule was granted. Manij^ the 

principal,' was not charged in execution in Triniij term laft> be* 

caufe the attorney for the plaintiffs conceived (as he ftated in his 

13^73 affidavit) that it would have prevented the plaintiffs from pro- 
ceeding in this aAion {a) : but it was their intention to have 
charged Manley in execution if the defendant after the render 
had applied to the Court or a Judge to (lay proceedings in this 
canfe againft the bail on payment of cofts in the aSkn again/l the 
kul i which was fwom to be the general pradice in fuch cafes. 
And the queftion was. Whether the plaintiflFs were entitled to 
proceed in this adion for want of fuch application on the part of 
the bail? 

LUtUdale (hewed caufe againft the rule, and relied on the 
praAice as above ftated, and faid, that by the defendant's not 
^ having applied to ftay proceedings till Michaelmas term laft, 
which he could only have entitled himfelf to on payment of 
coftsythe, plaintiffs had loft the opportunity of chai^ng the 
principal in execution in Trinity term. And he cited Perigah. 
AUUyb (i), Miodowfcroft v. Suttw (r), FUber V. Branfcomie (^ 
and Abbot r. RavtUy (r), in which latter cafe the obje&ion was 
cxprefsly taken to making the rule abfolute for ftaying proceed* 
ingi againft the bail, unlefs upon the terms of paying the coils 
of the a^on againft them as well as of the aAion againft the 
principal \ which was accordingly ordered. He alfo pbfervcd, 
diat before the rule of Court in Trin. i Anne (f) (whereby it 
was ordered that if bail were impleaded in debt upon the recog* 
Bizance they Ihould have eight days to render the defendant, 
and that on notice thereof all further proceedings Ihould ceafe) 
the plaintiff* was entitled to his cofts in the fuit againft the bul, 
[308] though it was otherwife as to the cofts of a fcire facias before 

(«) vide Ewtt*» care,Qtp. iarntff 66. {b) 5 Turn Rtp. 36]. 
(c) I B«f. er i'.tf. 61. (</) 7 Ttrm R^. 55$. 

(») 3 Bof, a Putt. 15. (f) Vide l^.CbrJt.R, i^ 

the 
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the ftat. 8 & 9 JT. 3. ; and that mlc which was made to give an «8o5, 
indulgence to the bail could not take away the cods which were BraiTf 
given by ftatute: the defendant therefore could only avail him- agmn/i 
felf of the indulgence given by the rule of Court, on the condi- Aguilak* 
lion of paying the cofts which had legally accrued. 

Jf^gf^9 contraj faid that was this an attempt to fix the bail with 
the whole debt, becaufe the cofts of the aAion 9n the recogni- 
zance were not paid, not having been demanded $ and although 
they bad complied with the rule and pra£iice of the Court in 
having rendered the principal in due time ^nd given the proper 
notice, in which cafe the rule of 3rm. i Ann. exprefsly declares 
that *< all further proceedings agatnft the bail /&a//r#«^." Even 
before the rule of Trin. 1 /fnn. the Court in one cafe (a), where 
proceedings wereftayed on the application of the bail in debt on 
the recognizance, only allowed cofts, becaufe there had been 
pleadings in the caufe before fuch application : but fince the ^ ' 

rule, all fubfequent proceedings, after a render in due time and 
notice, are made irregular and void without the.neceffity of ap- 
plying to ftay them. If then the plaintiffs be entitled to ^ofts 
up to the time when the render was made and notice given, they 
muft. be obtained by fome other mod^ of redrefs or application 
to the Court, and not by proceeding in the a£kion againft the 
bail. In Jtbktt v. Lawley {h) the application was to ftay pro- 
ceedings on payment of the debt as well as the cofts 1 but here 
the render was in time to difcharge the bail from their liability 
to the debt. ' 

Lord Ellbnborovch C. J. If a plaintiff proceed after due [^093 
notice of the render, lut does it at his peril, the rule of Court 
having declared that oil fuch conditions all further proceedings . 
fliall ceafe. 

Per Curiam* Rtde abfolute without cofts. 


>.»» 
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SatsarjM^ Imlay agmnfi EllbI aSK. 

Oneiv'ho^ai A RULE wa« obtained iache laft term calling on the pl»indff 
diCcharged ^^ to (hew .caofe why the defendant (houU be not difcharged 
oot ofcuftodv out c^cuftody on filing common baiL Thia was grounded upon 
ilia former ^" affidavit of «he defendant and two other perfooa» ftadng diat 
n^lioDy for the defendant on the 17th of Mmy Uft was arrefted in Lmitm at 

default of the ^^ ^^ ^f ^^e plaintiff foy 3000/- upon a writ returnabk the 
plaintiff innot <•-.!.. t r^ n j i.ij -.lm 

dcclarior a-* ^<MMrth f elum of Ei^er term, and waa holden to bail upon a 

grainft him to certlritt affidavit to hold to bail, (referred to and fet out in the 
k'^k'i?'^"^^ prefent affidarit, which together with the proceeding thereon 
fMdal baV^ ^ ^'^ ^"^^ ""^ ^ fonnd in the report of the cafe, tmU^ 2 vol. 
uodo'a fc^ 453*)} whereupon he obtained a role nifi for his difcharge on 
cond writ for Aing common bail, which rule waa difcharged in Ttimtj term 
mfe^oT '^^ '^^ afterwarda the plaintiff having neglcAed to declare 
aftioQ 10 fob- tog^inft the defendant within two two terma,the latter obtained hia 
Ibacc ; the difcharge on the loth of July laft on 6ting common bail ; and two 
ftrftaffidavtt ^^ afterwarda was arretted again at the fuit of the plaintiff for 
bail being noodA upon another affidavit, dated the loth of Julj^ made 
adapted to a hy tM^rt Gafiiir, the lame perlbn as before, who therein as one 
demand to ^ |||^ trufteea of fhe eftate of Imlam the plaintiff under an 

^^wtf%aaA^9 v^%^ ^ ' 

ff oods and ^^^QincnC for the benefit of creditora fwore, that the defendant 
thefecond for twaa juftly indebted to tbc plaintiff in 2000/. and upwards for 
noneyhul «MNiey' had and * received by him to the ufe of the pbuntiff ; by 
^^XL^A ▼^'^'** ^^ which the defendant is now ia cuftody. The affidavit 
'*'' ' that ^^n proceeded to ftate in exprefs terms that tho arreft under the 


riie goods had ^ond wr4t waa for the fame caufe of a£fcion as the fomaer, and 
^°def nda^t ^^ foundoc^pon a fiippofition that the defendant had received 
ibr the plain. ^'^ money for the fihrer bars fworn in the former affidavit to 
tiff,a nd the hold to bail to have been delivered to him by the plaintiff for the 
*"^"*7 '•■ purpofe of being conveyed to one E. A at ^Gottmiurgi in 
^^ Sfvedem. The defendant then proceeded to negative in dired 

terms that anf filver whatever had been^puf on board his trip to 
ro^iQj ' his knowledge or belief; and that if any had been fo put on 
board it muft have been clandeftinely between the plaintiff and 
the mate of the (hip, without tho defendant's privity. And he 
alfo denied having ever Ggncd or delivered any acknowledgment 
for any Clver to the plaintiff or any other perfim. And iiirthert 

hr 
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he denied having ever difpofrd of any fach Elrtt, or received XS03. 
the produce of the fame or any part thereof, together with • tTT"- 
various other matter connefled with the merits of the cafe. In agmn/ 
aofwer to this affidavits were read of tbe plaintiff and R. CotOte^ EtLirssir. 
exprefsly contradi£ling the affidavit of the defendant upon the 
merits, and fwearing ezprefsly to his having^ received the filvef 
bars in the manner defcribed in the former report, and to his 
having figned a receipt for the fame, which receipt was inclofed 
in a letter to be fent to E. B. of Goitenturgk, and incautioufly 
committed to the defendant's care to be by him delivered, which 
he had not done. But not denying that the prefent aftion was 
brought for the value of the fame filver. And concluding, that 
if tbe^ defendant were permitted to go at large he would with- 
draw himfelf out of the jurifdi£tion of the Courti and the plain* 
dff would lofe his debt. 

Garrow and Walim (hewed caufe, contending that the fedond [3 1^ 
arreft and holdilig to bail was good, the firft aAtoh having becti 
difcontinued \ and cited fVbaUej v. Martin (a), Keeiing v. El- 
liott(b)^ Turton v. Hayes (r), Bates v. Barry (J), and De La Coat 
V. Riad[e)^ which latter was a (tronger cafe than the prefent; 
for there tbe defendant was holden to bail in an a£kion on a 
judgment, after having been difchargcd on a common appear* 
ance in the original adion by the a£l bf the plaintiff in declar- 
ing againft him in a different form of a£lion ftom that men- 
tioned in the firft writ and the affidavit thereon to hold to bail. 
And in Olmius v. Delany (/)> where the bail pot in to the fit ft 
adion were perjured and (hewn to be worth nothing, the Court 
permitted the plaintiff to hold the defendant to bail a fecond 
time for the fame caufe of aAion, even before he li^d difcon- 
tinued the firft a£lion, which however was done afterwards. 
A fortiori they infifted that the Court would not relieve the de- 
fendant in this cafe where he himfelf appeared to be forfwortl* 
They alfo contended that this was a different caufe of a£tion 
from the firft : the One having been brought for the filver itfelf 
in fpccie, the other for money had and received, upon % fuppo- 
fition that he had fold it as the agent of the plaintiff, and re- 
ceived the value* Arid codtludedi that unlefs the defendant, 

{a) Qto. Barnes^ 62. {b) lb. 399. (t) I Stra. 459. 

(J) a mi/sSt. (0 2 H. Bloc. 278. C/J 2 Stra. 1216. 

V0L.IIL X who 
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1803. who was a foreigner, was deuined in cuftody the plaintiff would 

. lofe his'dcbt. 

asaln/l Er/hinct contra, faid that the condud of the plaintiflf appeared 

£LLfcF&£K« i<} be vexatious and oppre(Ii?c in holding the defendant to bail in 

this fecond ft£lion, for that which plainly appeared to be the 

£3'^] fame caufe of action for which he had bren arrefted and de- 
tained in cuftody before ; and from which Cttftody he had been 
libecated on account of the wilful laches of the plaintiff Inm* 
fclf in not declaring againft him in tisie, io which cafe all the 
books of pra£lice (a) agreed that a defendant could not be holdm 
to bail in the fecond atiinn. That fuppofing the fa& of the 
defendant's having fold the filver and received the money were 
true, the plaintiff might as well have recovered in the firft adion 
of trover ; and no good reafon could be afligned why he (hould 
have brought this a£kion. 

Lord Ellbnborough ' C. J. This a£lion appears plainlf 
enough to be founded on the fame caufe of adlion as the former, 
though in a different form, and might by prof^r averments hare 
been (hewn to be the fame, if there had been a recovery in the 
former aAion. It is likely enough that if the defendant, be- 
ing a foreigner and not refiding in this coantry» be difcharged 
on filing common bail, the plaintiff will lofe his debt, bot that 
ought not to warp our judgment in applying the law to the 
fk&s difcl<^ed to us. There are many cafes in the books 
where a plaintiff has been fuffiered to hold a defendant to bail 
a fecond time for the fame caufe of a£tion, as where he has er- 
roneoufly comitienced his adion, or miftaken his remedy» and 
has difconrinued it in due time, without oppreffion or laches. 
But here the full time elapfed which the law allows for his de- 
taining the defendant in cuflody upon the firft arreft, and after 
bis difcharge he arretted him a fecond time, and requires the 
Court to aid the former defc£l in his proceedings or proof bf 
continuing the defendant in cuftody for a further period for the 
iame caufe of a£lion, which muft be fuftained by the fame 

[313] proof, and even fomething more than would have fufficed in 
the former a£lion. It is liar(h enough to deprive men of their 
liberty as a fecurity for debt in the firft inftaace \ but afo 


{a) Vide i Tidd. 85. and Crmfi. PraS. 

baviog 
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having continued the defendant in cuflodf until the plaintiff 1803. 
loft the beQcfit of it bj his own default, I (hould require a j^"" 
very ftrong cafe to induce me to confent to a further imprU ^cdnfl 
fonment. Elufsbit* 

Grose J. declared himfelf of the fame opinion. 

Lawrence J. obferved upon the cafe of Olmius v. Delany^ 
that the bail procured by the defendant in the firft a£iion, being 
forfworn and proved to be worth nothingi were in tfkBt .no 
bail, and the plaintifF had not the fecurity which by kw he was 
entitled to have ; and the defendant was in effe£i only holdea 
to bail once, which was in the fecond action. This a£lion 
mult be confidered in fubftance to be brought for the fame 
caufe as the former: and to this purpofe there is a ftrong cafe 
in Strange of Tayior v. Wafleneys (a), where the defendant after 
having been arretted for a debt, and detained in cuftody till 
he was fuperfeded, afterwards gave the plaintiff a note for 
part of the debt, on which a new a£^ion was brought, and he 
was holden to bail ; but the Court difcharged him on common 
bail, faying it was but a further fecurity and did not extinguifli 
the former caufe of a£lion. However ill the defendant may 
have behaved, we are not to punifli him by confining him in 
prifon upon a fecond arreft for the fame caufe as before. 

Le Blanc J. The rule would be nugatory that a party 
(hould not be holden to bail a fecond time for the fame caufe 
of adion, if after a (irft arreft on which the defendant was [3I4I 
detained in cudody as long as the rules of law would admits 
and from whence he was difcharged on account of the delay of 
the plaintiff in not declaring agninft him in time, the defendant 
fiiould be again liable to fuffer, by being holden to bail again in 
a fecond adion for the fame caufe. 

Rule abfolttte. 

{a) iSfra. is 18. 


Sa 
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SaturJ^^ Page 0^^112^ Wiple. 

Ffi. 5ih. 

No adion I N an adion the cafe, the firft count of the declaration dated, 
will he for nof ^^^^ <he plaintiflF, before the committing of the gricTance 
freveniitig hut aforementioned, was indebted to the defendant in 43/. X5X. 6d. 
permifmimid by rcafon of the fevetal promifes in the writ next after men- 
pudntif to be ^'^"^^ » ^^^ being fo indebted, the defendant, for the recovery 
arrcftcd, after of the fa id fum, on the 25 th of June 180 1, but .without the 
payment of knowledge of the plaintifF, fucd out of B. R. againft the plain- 
ovfrine to Uic "^* ^"^ ^^ *^'^' capias; that the plaintiflF, afier the fuing forth 
defendant, V^ A'*^ ^rit^ and before he had any notice or knowledge of 
upon a writ 'the.fuing out of the fame, and before the return thereof, and 
fore ^ich*^' before the arreft of the plainiiflF by virtue of the fame, viz. on 
payment. ^^^ ^^^ ^' J^h >^o^ ^^ &<^- ^'^ '^^^ defendant the faid fum 
Malice 18 the of 43/ 15X. td. fo due to him as aforefaid \ yet that the defend- 
gift of all ac- anf^ contriving and tnaiiciou/ly r.tending to injure and pr^udia 
luriet of that ^^^ plaintiff, and to ^put him to great expence^ and Qtbemmfe to ba* 
nature. fvf^ ^f^J aggrieve him, afterwards, and after the defendant had 

been and was fo as aforefaid paid and fatisfied the fatd fum of 
43/. 15/. 6d. for the recovery whereof he fued and profecuted 
the faid writ againft the plaintiff, to .wit, on the nth of ^W; 
£315] 1801, at, &c. wrongfully^ ^y^fthf ^^^ nudicioujly^ and notwith« 
Handing fuch payment and difcharge of the faid 43/. 15/* ^* 
for the recovery whereof, &c. caufed and procured the plaintiffs 
be arrefted by virtue of the faid writ of alias capias, and under 
colour and pretence of the fame, and of the aforefaid caufe of 
aAion thereifi fpecified : and to be kept and detained in cudodf 
by virtue of the faid writ for two days, and until the plaintiffi 
with his fiftety, was obliged to give a bail bond to the Iheriff for 
'fats appearance at the return of the faid writ, &c. and plsintiff 
was obliged to lay out 4/. 4/. in obtaining his difcharge from 
fuch arreft and imprifonment* The fecond count was in fub- 
ftance the fame, only alleging further, that by reafon of the pay 
ment of the debt to the defendant he ought to have direffed tie 
Jheriff\ to \^hom he had fo delivered the faid writ for executioni 
not to arreft cr take the Jaid plaintiff under and by virtue of the 
fame : yet the defendant, well knowing the premifes, but con- 
triving to injure and prejudice the plaintiff^ and put htm to ex- 

8 ^ peocei 
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pence, and otherwife to harafs and aggrieve him, did net direff 1^03* 

the faid (heriff^ &c. 'not to arreft and take the plaintiff, but ^~** 

wholly negleBed fo to do ; whereby, &c. The third count varied againft 

from the others by dating that after the delivery of the writ to WirtE* 

the (heriff, and before the arreft of the plaintiff, &c. he the 

plaintiff y»/i^ fathfied and dlfcbarged the faid cnufe of aBion in the 

faid writ fpecified by paying to the plaintiff with his ajjenty 43/. 

15/. 6d. in full fatisfctilion and dif charge of the damages he had 

fuftained by reafon of the non-performance of the fcveral pro- 

mifcs and undertakings in the faid writ mentioned, as alfo 

1/. l6x. for and towards and in faiisfaBicn of the cofls and charges 

by him fuftained in the profecution of the faid writ ; by reafon 

whereof it hecasne and nuas the duty of the defendant to prevent^ and 

he the defendant ought to have prevented the plaintiff from being fS^^l 

arrefted, &c. : yet the defendant, well knowing the premifes, 

but contriving to injure and prtjudice the plaintiff, and put him 

to great expence, and otherwife to aggrieve him, did not in 

ony manner prevent the plaintiff from being arrejled^ &c. but fuf» 

fered and permitted him to be arretted, &c. 

After verdtd for the piaintiff, with 5/. damages on the third 
count, 

Wilfin moved in the laft term to arreft the judgment o" ^ho 
infufficiency of thatxount, in not alleging malice in the defend- ' 
snt as in the firft count, which was negatived in evidence at the 
trial: and he cited Scheibel v. Fairbain (a)' as in point, that no 
fuch aQion will lie for a mere nonfeazancci but only on malice 
alleged and proved. 

Sellon Ser]t. and Beflf in (hewing caufe, rraw endeavoured to 
diftinguifh this cafe from that by obferving, that there the writ 
was fued out before the debt was paid, and the plaintiff did not 
allege payment of the cofis as well as the debt, without which 
there was no obligation on the defendant to countermand the 
arreft. And Heath J. particularly obferved, that at all events 
the party was not bound in that cafe to ftop the a&ioo until the 
colls were tendered. And Lord C. J. Eyre faidj there was no 
cooiideratidn for any duty to attach upon. But here there is 
an averment that, the debt and cofta were paidj upon which it . 

(a) I Bof. bf Pull. 388. where all the prior cafes are coUcded | 
to virhich may be added Gibfon v. Cbatertj^ 2 Sof. Uf Putt. 1%Q» 
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1 8oj.. became the daty of the defendant to ftop the execution of the 

j^]~ wril at his peril. 

mnft Lord £llenborough C J. (ftopplng GMs and Wtlfm for 

iFLE. the defendant.) Taking the averment that \L i6a •was paid to 

C*3 ' 7l the defendant ^^for and tnuardf and in fatisfaaion of the cofts" 

moft favourably for the plaintiff, as meaning that it was taken 

f in fai'ufaStiott of the cofts; ftill I think the cafe not difttnguiih* 

able in principle from that of Scheibel v. Fairhain. Is it the duty 
of a plaintiff to run after his writ, which has properly iffued, in 
order to ftop the execution of it ? or is it not rather the concern 
of the debtor, when he fatisfies the demand, to a(k for a coun- 
termand of the writ or an order for his difcharge? Nothing 
Hjailful is alleged to have been done by the defendant, but only 
that \it fuffered and permitted theplaintiff to be arrelled. Nothing 
is dated to (hew that this was done by way of vexation or oppref- 
fion, but a mere nonfeazance. The queftioais. Whether under 
the circumdances ftated it became and was t/Je duty of the deftnd^ 
ant to prevent the arre/l ? I know of no authority which impofes 
fuch an obligation. The defendant might have afked for a 
countermand : he muft look to the cotifequence, if the writ 
were properly fued out at the time. We cannot intend that 
any thing was done vexatioufly, when nothing of the fort is 
alleged. 

Fer Curiam^ Rule abfolute. 


Monday, Ardbn a^ainfi Watkins. 

Feb, 7th. * t-^ 

One who had 'yHE plaintiff declared as indorfee of a bill of exchange 
ff^'^T'iftl)? *S^*"* *^ defendant as acceptor j which bill was ftated to 

bunkruptcy ^^^ date the 4th of December 1801, and* to * be drawn by one 

Srocurea' the 
efendant to lend him his acceptance, and as a fecurity pledjsrcs the leafe of his houfe ; 
and having drawn the bill payable to hia own order, indorfc^ it to the plaintiff for s 
valuable eonlidcration, without notice of his bankruptcy ; held that, in ai> adion by 
the plaintiff as indorfee againft the acceptor, the latter could not defend himfelf on 
the grround of the drawer's bankruptcy at the time of fuch indorfementy or on ac« 
count of the afiigaecs having withdrawn from htm the leafe depofited as a fecurity for 
his acceptance. 

3 LevutJ 
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Lnvis Jones^ for one hundred pounds, payable fix weeks after 1803. 
date to his own orden and to be direded to and accepted by the r"^ 
defendant : and that Jones afterwards indorfed it to the platntifF. gtaainfl 
There were alfo the commcn counts. To all which the gtne- Watxiscs. 
rai ifiue was pleaded. And at the trial, at the Sittings at Weft* 
miftfler^ a verdi£l was taken by conftnt for the plaintiff, fubjt^ 
to the award of a gentleman at the bar ; who, after hearing 
the caufe, made an award in favour of the plaintiff, that the 
defendant ihould pay him the amount of the bill and cofts : and 
in his award alfo dated the following faAs, in order that the ' 
opinion of the Court on the quedion of law might be taken by 
the defendant, if lie thought proper. 

Lenvh J9nei^ on the 4th of December 1801, drew the bill of 
exchange in the pleadings mentioned on the defendant, who 
accepud the fame for the accommodation of Lewis Janes, On ' 
the fame day Lewis Jones^ to whofe order the bill was payable, 
indorfcd the fame to the plaintiff for the full value thereof paid 
to him by the plaintiff. Lewis Jones^ bring a trader, commit- 
ted an a£l of bankruptcy on the 5th of OBoher 1 801, and a com- 
miffiou of bankrupt was found againft him Ion the 31(1 of De^ 
cember^ whereupon he was declared a bankrupt, and his eilate 
and effeds afligned by the commiffioners to afGgnees. The 
defendant was not indebted to Lewis Jones at the time of fuch 
acceptance, but he lent his acceptance to Lewis Jones to enable 
him to rai(e money thereon. The plaintiff, when he advanced 
the money to Lewis Jones on the faid bill, had no notice Of the 
faid a£l of bankruptcy^ nor did he know that Lewis Jones was 
infolvent, nor had he any knowledge whatever of the faid tranf- 
adions between Lewis Jones and the defendant. The affignees 
of Lewis Jones h^yz made no claim whatever on the plaintiff C3^9] 
touching the premifes : but the defendant has been called on by 
the faid afBgnees to deliver up to them a leafe of a houfe in 
Bemari'Jlreety which, at the time of the faid acceptance, he 
pledged with the defendant for fecuring the payment of 150/. 
and intereft on the 20th of January then next, and Lewis Jones 
undertook on demand to execute an aflignment of the faid leafe 
by way of mortgage. This leafe was fo pledged for the purpofe 
of indemnifying the defendant againft bis faid acceptance. The 
ji^fepdant has delivered upthe leafe accondingly. 

2:4 At^le 
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1803. A rule having been obtained callinf; on the plaintiff to (hew 

. caufe why the award (hould not be fet ^fidc as aeainft law, 

againfl Er/kim and Manley (hewed caufe. If Jones the trader, being 

WATK.iia. indebted to the plaintiff, had undertaken to the defendant Wat^ 
kins that if he would give the plaintiff his own fecarity for looA 
for the debt» he» Jwes^ would repay himj and the defendant, 
relying on Jones\ promife, had accordingly given his note; it 
could not have b^en contended that the plaintiff would be re^ 
pelled from recovering on fuch fecurity, becaafe 'Joms^ who in« 
duced the defendant to give it, was a bankrupt at the time. 
Then the circuraftance of the bankrupt's name being upon the 
bill as drawer cannot alter the cafe \ for the affignees, who muft 
ftand in the f^^me (ituation as the bankrupt, can have no claim 
to the bill. The bankrupt<himfelf had no claim upon the dc« 
fendant \ and having given no coufideratton for hisacccptaace^ 
^ it was nudum paAum as between them, though not fo with 

refpcA to third perfons, to whom the bill vnitb the acceptance 
was pafled for a bona fide confideration. If the affignees had 

[320] 'brought an a£kion againft the defendant on his acceptance^ the 
want of confideration would have been a decifive anfwer to the 
adion, If they had brought trover for the bill againft the plain* 
tiffs the anfwer would have been, that even though the bank« 
rupt's indorfemcnt were void and could pafs no property to the 
holder, ftill they could have no property in the balL For at be^ 
tween the drawer and acceptor, the former was a mere truftee 
fQr tb^ latter fo long as the bill remained in his handa> and con- 
fequently no property in it could pafs by the alignment* The 
aflignees however could not deprive the plaintiff of bis fecu- 
rity even as againft the bankrupt ; for though the latter could 
not bind his property at the time, he is certainly liable in his 
pcrfon. Neither could the bankrupt be (aid to have ever had 
any property in his own bill and indorfenient ; for in his own 
hands they were worth nothing,* and only became property 
. when the bill was pafftd to the plaintiff. But whatever doubt 
there might bare been between the plaintiff and the ailignees, that 
cannot affeA the prefcnt queftion between thefe parties \ for the 
aflignees, as it was competent for them to do, have repudiated 
the bill, and difclaim the tranfaAion altogether ; and if they do 
pot ^hoofc to interfere^ it is not competent to any o^her perfoo 

tQ 
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to fet up their title. As in La Roche, Bart. y. Wahman {a), 1803, 
where an uncertificated bankrupt having been permitted by hia 7 
ailignces ta trade without molcftation on his own account, his avami 
^ aflignnient of a (hip of which he was in poflTeiCoii was holden Waticims« 
by Lord Kenyan to be valid as againft all the world but his' 
aflSgneeSf and fubje£l only to their difafiirmrince. That was a 
ftronger cafe than the pre fen t, becaufe it affected exifting pro- 
perty ; whereas here the bill was mere wade piiper as between 
the bankrupt or his aflignees and the defendant* If it be urged Qzil 
by the defendant that in cafe the drawer had not become bank- 
rupt he would have been indemnified ; but that having bad hia 
fecurity withdrawn from him by meana of the bankiuptcy, his 
fituation is altered, and therefore he ought not now to be liable^ 
halving loft the confideration for which he gave his acceptance : 
the anfwer is^ that however true that might be as between him 
and the bankrupt, yet this being unknown to the plaintiff who 
has advanced his money on the dcfendaut*s credit, which the 
latter enabled the bankrupt to pledge abfolutely, the plaintiff 
ought not to fuffer for the failure of a condition to which he 
was not privy between the defendant and the bankrupt. Even 
00 the count for money paid, the plaintiff is entitled to fay that 
hf has laid out money for the defendant's ufe \ for the bill was 
drawn by the bankrupt and accepted by the defendant, by virtue 
of an agreement between them that the defendant would enable 
the other to ralfe fo much money from any third perfon by 
pledging his the defendant's name to him for the repayment. 

Gibbj and Lawes contra. Every thing which a bankrupt pof- 
fefles at the time of his bankruptcy and before his certificate 
paffes to hisaflignees, except tru ft property; which this was 
not ; for the acceptance was not given for the benefit of the ac- 
ceptor, but of the bankrupt, and therefore was valuable pro- 
perty in his hands. The cafe muft be confidered the fame as if 
the bankrupt having placed money of his own eftate in the hands 
of the defendant, had after his bankruptcy drawn this bill upon 
him payable to his own order, which the defendant had ac« 
cepted, or had ordered htm to pay it over to a third perfon. 
Tl^ht money fo placed would in truth have been the money of the fS 22I 

{a) Peaie's Ni. Pri Caf. 140. 

afligneesi 
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iSos* aflignees, and the defendant would not have been warranted in 
AkMn P*y*"8 ^^ away to the order of the bankrupt. A bankrupt after 

i^aiitfi his bankruptcy may indeed make himfelf liable in his own perfon 
Wat SINS, as drawer, but he cannot charge his eftate $ and this is an at- 
tempt to charge his eftate in the hands of the defendant. The 
objeQion then in this cafe lies to the title of the plaintiff^ which 
is derifcd through the bankrupt's indorfemcnt. The defendant 
is an acceptor for a valuable eonfideration, namely, the leafe 
which was dq)o(ited with him by the baukiupt as- a ftcurtty for 
his acceptance. This it now appears was the property of the 
affignees at the time ; and they had an option at leaft either to 
have adopted the bankrupt's a£t and fued upon the bill, or (o 
have withdrawn the depofit out of the defendant's hands. That 
fhews that there was a property in the bill in the bankrupt which 
pafied to his aflignees ; if fo, the bankrupt could not pafs it 
away to a third perfon by his indorfemem, bur it vefted by law 
' in the affignees without any particular aiTent of theirs : and pro- 
perty fo vefting, if it can be repudiated at all, muft at leaft be fo 
by fome exprefs 26k declaratory of fuch an intent. The fitua- 
. tion of an acceptor in fuch cafes is peculiarly hard, if the af« 
fignees may withdraw from him the fecurity which was the 
confideration of his acceptance, and yet leave him liable on the 
bill. But admitting that fuch withdrawing of the depofit 
amounted to a repudiation of the bill by the aSi^nees, yet that 
having taken- place after the indorfement by the bankrupt, could 
not by relation back make good the indorfement, fo as to tranf- 
fer the properry which was in them'^at the time : and Lord Ken* 

£323] jon in Pinkertoti v. Adams {a) fecms lo have confidcred that a 
bankrupt could not transfer the property in a bill by his indorfe- 
ment made after his bankruptry ; but that it was a defence un- 
/ der the general ifTue, as the defendant only promifcd to- pay to 
fuch as had a leg'il title to the bill. [Lord EtUnborGUgb, The 
bankrupt there had a property in the bill before his bankruptcy. 
— Lawrence]. That cafe only decided that it was evidence on 
non aiTumpiit whether the bill were legally indoifcd to the party 
fuing.] 

Lord Ellekborouch C. J. As doubts are ftated to have 
been entertained on the queftion, we will look into Che cafes*, 

(4) 2EJl>.Ni Pri 611. 

but 
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but at prefent I cannot imprefs on my mind any doubt on the 1803. 
fubjea. . 

aRDEN 

Laivrencb J, (being the only Judge in court on this day) agalnfl 
delivered the opinion of the whole Courts who heard the cafe Watkixb^ 
argued on a former day. 

This came op upon a motion to fet afide an award of Mr. 
Burrough% who has decided in favour of the plaincifF, the in- 
dorfee of a bill of exchange drawn by one Lnuis Jvnes on the 
defendant, and accepted by him. The arbitrator, having dated' 
the fa£lt8 fpecially, has enabled the defendant to take the opinion 
of the Coorti whether the arbitrator has decided rightly on the 
law arifing from tbofe fa£l6 ; which are as follow : Lewis 
Jwet being a trader, and having committed an z6l of bank* 
raptcy^ on the 5 th of 08ober 1801 drew the bill in queftion on 
the defendant, who accepted it for his accommodation to enable 
him to raife money on it; he the acceptor not being then in- 
debted to Jones J who at the time of the acceptance pledged the 
Icafe of a houfe in Bernnrd-Jheet with the defendant, under- 
taking to execute an aflignment thereof by way of mortgage, for 
the purpofe of indemnifying the defendant againft his accept- [3^4! 
ance. JoneSf to whofe order the bill was payable, indorfcd it 
the fame day it was accepted to the plaintiff, who paid a full 
value for it, and had no knowledge of the a£l of bankruptcy, 
nor of y^nei^ infolvency, nor of the tranfaAions between Jwet 
^d the defendant. A commifBon having ifl^ed againft Jonn 
OQ Hkt ^i^ni December f the aflignees under that commilfioa 
required the defendant to deliver up the leafe which the banjc* 
tupt had pledged, which he accordingly did. For the defend- 
ant it lias been contended that the property in this bill paiTed to 
his aflignees, who take whatever property he may have that is 
not truil property, which this bill is alleged not to. have been* 
That the depofit of the leafe was a confideration for the bill, and 
that the tranfadiion is the fame, as if the bankrupt had placed 
in the defendant's hands 150/. of the money of his aflignees, on 
his undertaking to pay that money to his (Jones's) order; and 
^6 fuch order could give no authority to the plaintiflF to receive 
the money of the aflignees, he cannot recover. With this rea<< 
foniqg and ftatement we do not agree. The tranfa£iion is 
flridly this : Jones^ the bankrupt, having no money in the de« 
fendant's hands, procures him for his {Joneses) accommodation 

to 
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xfoj. to accept a bill, and to iodemnify Him againft that acceptance 
' * depofits in his hands a leafci which was the property of his aC> 
sgaimfi ^nees by relation of law. As between Jonei and the defend- 
Watkims. ant, there was no conCderation which would enable Jottes to 
fue the defendant on the bill : it was nevtr iiut'^ed that the 
defendant fliould be liable to Jones i but that jones (hould ntfe 
money on it by negociating the bill : and the. leafe waq not de- 
• pofited with the defendant to be by him difpofed of as a thing 
ibr which be had paid by his acceptance, but merely as an in* 
[3253 demnity in cafe Jones fhould not re-pay what he might be obliged 
to pay in confcquence of his acceptance. If therefore Jone^ 
could not fue, had the bill remained with him, bis affignees 
could not* If there wer^ no means of making this bill avail- 
able in their hands for the fatisfaAioa of the demands on the 
bankrupt, it would not pafs to them ; and it is upon this prin- 
ciple, that what a bankrupt holds as a truftee will hot pad* To 
make this like the cafe put of depofiting the aflignee's money in 
the defendant's hand^, and then giving the plaintiff an order to 
receive it, the engagement of the defendant (hould have been to 
deliver the lerfe to the bankrupt's order. The cafe is no more 
than this : the defendant, in conGcieration of a fecurity which 
the aflignees of the bankrupt could make void, accepts the bill 
in queftion : the aflignees do avoid the fecurity : the confe- 
quence is, that it becomes an acceptance without confideration ; 
an acceptance, in which, as the bankrupt could not fue on it» 
his aflignees have no inter^ ; and the defendant cannot refift 
this demand on the ground that the plaintiff has no title; and 
the want of confideration furnilhes no defence to one who has 
advanced money on the credit «>of the acceptor. "We therefore 
think that the arbitrator has judged right, and that the rule muft 
be difcharged. 

Rule difcharged^ 
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1803. 

Lace and Another againfl Ashwbll and Others, Aflignees of p?^-^ 

Wallis a Bankrupt. 

T N trefpafs for breaking and entering the houfe of the plain- A fcfaedule 

tiffs, and taking and convciting the goods therein to the dc- ^ 2°?°* ^ 

fendants' own ufe, which was tried before Hothatn B. at the laft ^ ^^^^ ^ 

Chelmsford affizes ; upon the general iflue pleaded, a verdi£t was which it was ^ 

found for the plaintiffs for 57 lA 1 1/. 6i. (the value of the goods annexed, 

taken) with liberty to the defendants to move the Court to fet "*"^ ^*]* *}• 
• f> » • L proper deed- 

aude the verdiA and enter a nonfuit, upon the ground of an ob« ftampbyftat. 

jedion arifing on the (lamp ads, as after dated. 37 Geo, 3. 

The houfe in queftion, fituated at Colchefier^ and thfe furniture ^» 9<^*/ 7* 
in the fame, had been the property of one Wallis a trader, who J^^^^JuJuf^ 
was conGderably indebted to the plaintiffs, linen-drapers in the of words and 
fame town, and having been preffed by them for fome fccurity, Sheets, and 
agreed to give them a conveyance of the houfe, valued at 800/. "^^ ^^ 
and a bill of fale of the furniture, valued at 571A 11/. 6 J. fchedule 
which were accordingly executed, and bore date on the 23d of ftamp of 
Mttj 1 801. After the execution of thcfe fecurities, which were Xo'^hT'iit. 
prepared by a perfon of the name of Strnit^ who for fome time iftfedion of 
before had afked as the agent of Wallis^ a perfon was put into the ad. 
the houfe by SiruU^ and it was afterwards let by him to a tenant^ 
ivithout any mention made of the plaintiffs' names, and the 
receipt for the rent was given by Strutt in the name and for the 
ufe of Wallis^ and IValliss name ftill continued on the parifii 
rates. And therefore one of the queftions intended to have 
been raifed in argument by the defendants was, Whether the 
conveyance and bill of fale were not fraudulent and void by the L3^7J 
ftatute 21 Jac. i. But upon this part of the cafe no opinion 
was given by the Court. The material queftion arofe on the 
bill of fale of the good?, which was under feat, and when pro- 
duced at the trial, had an inventory of the goods annexed to it. 
The bill of fale itfelf had the proper deed ftamp : but the in- 
ventoty conGfting of four (heets of paper had only a five {hil- 
lings ftamp affixed on the firft of the four ftieets, there being no 
ftamp on the other three. Whereupon it was objV£led that the 
inventory, annexed and referred to in the bill of fale, was part 
of the fame dced| and ought to have had a deed ftamp, amount- 

ing 
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jtto). ing altogether to' 20x. and not merely a 5^. (lamp on the firft 
■ flieet. The learned Judge however fufFered the caufc to go od, 

oplla/i ^"^ referved the point i and the defendants afterv^ards efta- 
AsHVELt blifiied their right to the property in queflion, (fuppofing it to 
and Others, remain in Wallis) under a commiffion of bankrupt iflued againft 
him, dated in Janmrj 1 802, under which AJhwM and two 
others of the defendants were chofen alSgnees. A rule having 
been accordingly obtained in the laft term for fetting afide the 
vcrdi£l and entering a nonfuitj 

Efpinajfe now (hewed caufe, and contended that 5/. was the 
proper ftamp for the fchedule, viz^ xr. 6^/. by the ftat. 37 Geo. 3. 
c. 90. yi I • and as much more by a former adl. The words of the 
refpedive adls are, for <« any inventory or catalogue ofany fur- 
** niture, goods, or effeAs, made with reference to any agree- 
•« mcnt, or for the fecurity of any perfon, not hereby otherwife 
«* charged, the fum of two fiiilUngs and fixpence/' That the 
fchedule was one entire thing ; though tranfcribed on feveral 
Iheets of paper, it ftill formed but one fchedule, for which the 

r^281 ftan^P ^3S impofed. It was no objediion that being referred to 
in and annexed to the deed, it muft be taken to be part of it, 
and Ihould have had the deed ftamp on each Iheet ; for it was 
referred to as a diftin£l inftrument, under the app/apriate name 
of a fchedule, and the claufe in queftion feems worded fo as to 
meet the obj?£lion. But if it were taken to be part of the deed, 
then it feems by the exception in the claufe, <' not hereby aiher'^ 
<* nmfe charged^ as if no additional ftamp were necelFary ; for 
here a ftamp duty was otherwife charged, namely, on the deed^ 
which had the proper deed ftamp. 

Marryai contra was ftopped by the Court. 

Lord Ellbnborough C. J. The meaning of the claufe ia 
the aft of parlian^ent was, that if any fchedule or inventory of 
goods were unattached to or making part of any thing elfe which 
required a diiFetent ftamp, it (hould have the ftamp of %f. 6JL 
thereby impofed : but that if the fchedule were annexed to and 
formed part of any other inftrument which required a (jpecific 
ftamp, it muft have the proper ftamp required for that inftrument 
of which it is a part And if this were not fo, the revenue would 
be liable to great evafion; for then an inftrument» requiring a 
certain ftamp in proportion to the aumbcr of wordsy would oalf 

contain 


IK THE FoRTY-TtalRD Year OF GEORGE III. '3x8 

contain a few words of reference to a fchedulci by which every iSoj. 

thing would be conveyed for a trifling (lamp in fraud of the re- 

venue. The 7th feftion of the afil referred to cxprcftly provides agaiuji 

againft this praflice \ for it fays, " that the number of damps Ash well 

*• required to be put on every fliect of paper, &c. on which any *ft^ Others, 

•* indenture, &c. or other deed hereby charged with the duty 

*' of 3/. &c. (hall be written, (hall be calculated according to 

'< the number of common law Iheets, each containing 72 words, [3x9} 

'< of which fuch indenture, &c. or other deed or agreement, 

" logetber nv'ub trjery fchedule or inftrument annexed unto, &c, the 

^< fame, th«ll conGft in manner foUow^ing," &c« It then pro- 

ceeds to apportion the damp according to the number of words 

and fli'fets of which any deed, ice, together with fnch fihedule (hall 

confift. This fully explains the meaning of the other claufe. 

Lav/rencb and Lr Blanc Jufttces(a) afl'ented. 

On the ground therefore that tlie ftamp ufed was improper, 
the Court made the 

Rule abfolttte to enter a Nonfuit. 

{a) Gr^e J. was abfent from ludifpofitioa. 


Holmes againft Wainwricht, One, &c. Tuefday, 

* ^ />^.8th. 

TO^RSKINE obtained a rule for changing the venue from Where the 
London to Torkjbire in an a£kion for malicioufly fuing out a eaufe of ac« 
commiflion of bankrupt againft the plaintiff, upon an affidavit ^1°" ^"^^*«- 
that all the witncffes lived in Torijhire^ and that great expeoce ;„ another 
and inconvenience would be incurred in bringing the'm up. county ia 

Gibhs Ihewcd for caufc, that the affidavit on which the com- which the 
mlflionwas fued out was made in London^ which entitled the \^^ ^\^ plata* 
{plaintiff to lay the venue there. And by the rules of the Court tiff*, and the 
the defendant caoaot change the venue, except upon an a(Eda- convenience 
vlt that the caufe of action arofc ^ altogether in the other county ^^^ ^^(^^ p^. 

to which it is prayed to refer the trLtL quire the trial 

to be had 
there, where all the witneflesVefide, at a great diftance from the county where the 
vcDue IS laid, the Court, on the application of the drfendant, will change the ve« 
Due,^ on his agreeing to adout \ pailiGulaf fad which ia poiat of form exilU in the 
original county. [^33^] 

Erjkwe 
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1805. Er/Hne agreed to admit that faA on the part of the'de* 

-J—^ fend ant. ' 

stgmnft ^^^ Ellenborouch C. J. If the inconvenience of trying 

Wain- the caufe in the one or the other county were balanced in any 
WRIGHT, degree, we (hould n<.t interfere with the acknowledged general 
right of the plaintiff to try his caufc where any part of the caufe 
of a£lion arofe ; but as the defendant is willing to admit the 
only faA which exifts within the renue now laid, all the con* 
venience and juftice of the cafe preponderates in favour of the 
application. If the place where the witncfles live were nearer, 
fo as not to 'weigh fo much in point of convenience agatnft try- 
ing the caufe in London^ it might be a reafon for our not inter* 
fering ; but here all the witneflcs live at a great diftance, and 
the expence of bringing them up mud be very great, and there 
is no convenience balancing on the other fide. The Courts 
were formerly very ftriA in treating applications of this fort ; 
but of late years the Court of Common Pleas and this Court 
alfo have liftened to them with more indulgence, where they 
have feen that the real convenience and juftice of the cafe re- 
quired it. And here the only obje£iion wliich can entitle the 
plaintiff to be heard againft it is done away by the adnuflSoa 
propofed^to be made : and it would be inconvenient not to let 
the defendant try the caufe in the place where fubftantially the 
caufe of aAion arifes* 

Per Curiam, Rule abfolute. 


V^^l Brown againfi John Benson. 

The hufband TAEBT on bond for 100/. given to the plaindff by the de- 
IbSS eS^ fcndant and one Jafepb Benfon. The defendant craved 

ditioned to ^J^^ ^^ ^^^ condition, which was for the payment of an annuity 
pay his wife of $L AS. by equal quarterly payments to Rehcea Srovmi the 
•" *""J.''y ^T plaintiff's wife, or her affigns, to commence on the R4th erf 

thchttefcao- 7'*^ ^79'» ^^^ *^^ **"? ^^ eleven years, if the faid Rtkt^ 
not without fliould fo long live i but if flie (hould die before the expiration 
the aflent of 

the hufband agree with the wife to difchaT^re hiinfelf from future payments of the an- 
nuity for a certain period, in confideration of his difcharging certain debts of the buf*- 
band; but the huAMUid may notwithftanding fue for the arrears of the annuity whea due. 

of 
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of that term, thrtn to the plaintiff and his affigns, if he (houU fo 1803. 
long live: and then pleaded, i. Non eft faftumi on which ^ 
illue wa« joined. 2. Payment to Rebecca at the fcveral times again/f 
when the annuity became due. 3, The like payments after the Bensoh. 
days. Rrplicatipns to the pleas of payment that on the 24th of 
jutie 1 80 1, 52/, for ten years was in arrtar and owing* on 
which ifiues were joined. 

At the trial before Le Blanc J at Worce/ier^ the only queftion 
Was upon the payment of the firlt five years« the annuity having 
been regularly paid to the plaintiff's wife afterwards. As to 
which it appeared, that the plaintiff, being in embarratfeH cir- 
cumilances at the time when this bond was given, had alBgned 
certain property of his to the Benfins, on condition of their 
giving this bond and paying 20c/. to fettle his affairs with his 
creditors* That foon -after the execution of it he left the coun- 
try, and the Benfons having been obliged to pay certain extra 
demands to redeem fome goods of the plaintiff's and in difcharge 
of a further debt of his, in all to the amount of 25/. 5/., the 
phintiff's wife agreed in his abfence to give up five years of the 
annuity, and to confider the fame as pafd in fatisfa^ion of thofe [33^] 
extra demands ; and (he accordingly figned a receipt as for pay- 
ment of the firft five years in advance. The jury, under the 
Judge's dtredtion, found as matter of {aGl that the money was 
paidyor a debt of the plaintiff^ s and for his benefit; refcrving the 
Queftion of law, Whether this could be confidered as p.iyment 
fo as to maintain the iffues. Accordingly a vtrdifl wms taken 
for the plaintiff for the amount of the five years annuity with- 
held, with liberty to the defendant to move to fet it afide and 
enter a nonfuit. A rule nifi having been obtained for this pur* 
ppfe in lad Michadmas term, 

WtUiams Serjt. and Abbott were now called upon by the Court 
tofupportthe rule. The condition of the bond being that th^ 
obligors (hail pay to the nvife of the obligee a certain annuity, is 
tantamount to an agreement by the hufband that fuch annuity 
Ihali be paid to her for her own feparate benefit, and confcquently 
empowerexl herto difpofeof the annual payments as (he thought 
proper. This differs, thrrcforf, from the cafe of fuch a bond 
given to the wife at the inftance of a ftranger, to which the huf- 
band is no party. Under thefe ciicumftances payment to the 

VoL-liL Y wift 
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1803. wife is payment tp the hufband. If goods be fold to a km6 

' covert, and it be proved that they came to the hufband's ufe» he 

aiamff ^o^ld be bound to pay for them. It would amount to an im- 
Benson, plicd authority from him to her to purchafe the goods. Now 
. here the payment being made for his ufe^ the lame authority 
muft be implied. The wife treated this not only as payment 
at the time, but afterwards ; for (he received the fubfeqnent 
payments as due only when they were paid. But payment be- 
fore the day is allowed to be good evidence to fupport a plea 
r333] of '^Ivit ad diem. Sturdy r. jimaud {a)^ and JFincb y. Par* 
don {b). (Lord ElUnbortugh faid that the law of thofe cafes woi)^ 
not be difputed. j Then it was determined in Wbpe ▼• CuyUr{(e)p 
that a f(Sme covert having, without authority from her Ku(baiid» 
contraded with a fcrvant by deed ; yet the fervice having been 
performed, the fcrvant might maintain aflUmpfit ag^inft the 
hulband* 

Gibbs and Wtglij% contri, were ftopped by the Court. 
Lord Ellrnborough C. J. However the wife might have 
difpofed of the money after (he had received it, yet the bond 
operated no further thsm to give her an authority to receive the 
payments as they became due, and ihe could not transfer that 
authority to any body elfe, or anticipate the payments. The 
cafes alluded and referred to proceed on the ground of goods 
being fumifhed orthe work done for the benefit of the hufband, 
and his fubfcquent a£ls implying a recognition of the authority 
of his wife fuflEicient to found an aflbmpfit againft him. But 
that will not afied this queftion as to the general authority •£ 
a wife to bind her hufl>and in a cafe where no particular au- 
thority can be implied. For this purpofe (he is no more than a 
fcrvant, unlefs ading with a fpeci^l authority { and it might as 
well be contended that if a man fent his fervant to receive' his 
money of a banker, the fervant might releafe the debt. 

Le Blanc J. It might as well be contended that the wife has 
authority to pay her hufband's debts with her hufband's money. 
Curiam (J), Rule 


{a) 3 Term Rtp. 599. [h) M. 1 Gei. i. BvM. NL PH. 174. 
(^) i Term Rep, 178. {d) Gr^ J. wu abfent finom indifpofitiott, 
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1803. 
Tuefdayf 

Mason qui tarn againji Middleton. ^'^' ^'^' 

TTHIS was an aQion of debt upon the ftatutc i Jac. i. c. 7,2. The flat, i ^ 
■** / 40. to recover the penalty of 5/. alleged to be forfeited ^^^' ''l***u* 
by the defendant, by his not fuffering, on the 14th of O^ober 'i^^^^j^^^ 
1 801, W.W.^ G. JV.f and J. R.^ (then being three of the naItyof5A 
fearchcrs appointed and fworn by the mayor of Kingfian-upon" "ga^n^ ^"7 
//«// fearchers within the fame town tofearch and view within j^^ ^^ 
the precinAs-of their faid offices, &c« the leather (hoes and fearchers ap- 
and other wares made of leather, for one year then not expired), P^'"^^l ^^ 
to feize and carry away divers pairs of (hoes wrought and fgarching for 
'nade of leather, and infuffickntly wrought, then being in the and feizing 
defendant's (hop in the faid town ; in which (hop the dcfcn- 5??^*/^*^!; 
dant carried on the trade and bufinefs of % feller of fuch (hoes ; xznvit^ or 
but obftru£ling, preventing, and hindering them from feizing wrought, 
and carrying the fame away, in order that the fame might be ^°^ "^^ *^* 
tried by fuch triei^s and in fuch manner, and. form as is by the tradefman 
above ftatute appointed, contrary to the form of the ftatute, 2cc. who pur- 
To which the defendant pleaded nil debet. <^bafcs fuch 

The caufc was tried at the laft Torh aflizes before Lord EU made, though 
lentorougb C. J» when a verdiA was given for the plaintiff, fub- with intent to 
jca to the opinion of this Court on the following cafe : J^^j *^**°„ J^^ 

On the 19th of June 1801, the mayor oi Kingflon-upon-Hull orieinalmak* 
did appoint and fwear, amongft other perfons^ JV. Jf^,, G. ^•, ers of fuch 
and y. /i.,of the faid town, fearcbcrs within the faid town and illwronght 
the precinfls ancf liberties thereof, for the year then enfuing, to ^^^ 
fearch and view within the precin£ts of their faid offices, &c. 
the leather (hoes and other wares made of leather, as often a's 
they (hould think good or need (hould be. That the defendant, 
on the 14th of Oilober 1801, carried on in partnerftiip with [335I 
others the trade of a linen-draper and haberda(her in the 
faid town in an open (hop there, in which, with other articles 
of trade, were^expofed for the purpote of public fale certain 
leather (hoes, not made or wrought up by them, but which the 
defendant had purchafed ready made of the manufadlurer c^ 
them, in order to vend the fame in the courfe of his trade and 
dealing. And that on the fame day the three fearchcrs fo ap« 

Y 2 pointed 
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1 803. pointed as aforefatd entered into the defendant's faid {hop to 

T""" view and fearch the leather {hoe9» then being in the fame, 
qui tam That the fearchers upon their faid fearch did view divers pairs 

againft of the faid (hoes wrought and made of leather, and being in- 
MiDDLETON* fufficientl^ wrought as aforefaid^ which the defendant had 

bought for refdle as aforefaid^ and then* being in the (hop for 
fale as aforefaid, and were about to feize and carry away the 
fame, in order that the fame might be tried by fuch triers, and 
in fuch manner and form as is by the above ftatute appointed; 
but the defendant would not fufivr them to feize and carry 
away the fame, but hindered them from fo doing. The qaef- 
tion was, Whether the plaintiflf were entitled to recover the 
above penalty : if he were, then the prefent verdiA was to (land ; 
if not, then a verdi^ was to be entered for the defendant. 
* By ftat. I Joe. i. c. 12./ 29. certain officers there named 

{hall, four times a- year at leaft, or of tester if nvccffary, << make 
<< true fearch and view of and for ail (hoes, &c. and other 
<< . wares made of tanned leather in every houfe, &c. where any 
*' (hoemaker, fadler« girdhr, currier, or other artificer uGngi 
*' cutting, working, or drtfling of leather doth dwell or occupy 
^< any of the occupations of cutting, working, or drefling of 
<* leather, &c. ; and it (hall be lawful for the faid (officers) to 

Q336J '^ feize and carry away all fuch (hoes, &c. which they Aall 
<< find in their fearch to be infufficiently made^ curried, or 
** wrought." 

By/ 32* all mayors and other head officers in boroughs, &c» 
fliall yearly appoint two or more perfons to fearch, and view 
within their liberties, who (hall make like fearch within their 
limits. '< And if the faid fearchers find any IczthevJoU er pf- 
<< /ered to befild^ or brought to be fearched or fealed, which 
^< (hall be tanned, wrought, converted, or ufed, contrary to the 
<< true intent of this ftatute, or any leather infufficiently cunied, 
<* or anyjhoes^ &c. or any other thing made of tanned or curried 
** leather infufficiently tanned^ curried, or wrought^ contrary to 
<* any provifion in this aA, it (hall be lawful to the faid fearch* 
<< ers to feize all fuch leather, (hoes/' ia;. 

Then / 40. gives the penalty of 5/. againft << anj perfin 
*< wilfully wiihftanding or denying any fuch fearch to be maJi 
^< according to the tenor of this a^ as is, aferefatdg or who will 

. . .*• «• not 
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" not fuffcr the faid (officers) or other fcarchcrs fo appointed i^oj* 
" to enter. his houfe, &c. to view and fearch all manner of j^^^ 
'' tanned leather, and all manner of (boesi &c. and all manner ^^i ^^^^^ 
" of wares wrought and made or to be wrought and made of ^g^^ 
** leather, and feize and carry away all fuch leather, flioeSi &c. * 

" as they (hall find iufufficiently wrought, &c. or made of ill 
" ftuff," ice. 

Holroyd for the plaintiff commented upon the wording of the 
above claufes, in order to fhew that the penalty was not con- 
fined to the makers only of wares made with leather iufufficiently 
wrought, who refifted the fearch required by the (tatute, but ex- , 

tended to any vender of fuch ill-wrought goods. 

The Court however were clearly of a contrary opinion ; and [3371 
that the ftatute muft be confined to the original makers of fuch 
commodities* And 

Lord Ellenboeough C. J. obferved, that there were no 
words in the ftatute to diftinguifli between \ht fellers and con^ 
fumers of fuch ill-wrought wares of leather. And that if the 
defendant, who was a mere purchafer of the (hoes ready made^ 
were liable to have his houfe fearcl>ed and the goods feized and 
carried away, the fame liability would be incurred by every per- 
fon who was a purchafer of them for his own ufe; which 
was quite befide the obje^ of the Legiflature in framing the 
aft. 

Per Curiam, Poftea to the Defendant^ 

Littledali was to have argued for the defendant. 


Y3 
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7n6fday, 

^^^* ^^^' Cruso and Another agawj Crisis. / 

Where the jij" ^n aftion on ihc cafe, and for money paid by the plaiatiffa 

owner at an ^^ ^^^ ^'^ ^^ ^'^^ defendant, tried at the laft aflizes for the 

au^ion for county of Norfitk^ the plaintiffs recorered a rerdifl for 45/. on 

the falc of an the count for money paid, fubje£l to the opinion of this Court 

eftaie put it ^^^ following cafe : 

up in, lo many ^ 

lots at certain One Mr. Maitland was employed by the defendant to fell an 

prices, and eftate for him, and the plaintiffs being auctioneers were em- 

biddfng for P'®y^** ^® ^^" ^* ^^^^ ^y auaion. On the 1 8th of Auguji 

the fame« he 1^^ ^^^ auAioneer and other perfons being aflembled at the 

put it up Cmutt inn, at Lynn, for the purpofe of* the fale of the faid eftate 

again m \^j auflion, Maitland publicly on the behalf^ and as the known 

other certain ^Sl^^^ ^' ^^^ defendant, diredled the audiioneer to put up the 

prices, and eftate to au£lion in five lots, at certain fums then mentioned bf 

WA^^ P*|"^°'* him for each lot. No perfon having bid for any of the faid 

put it up al. lots, ^ai/Ai/fi/ then publicly on the behalf, and as the known 

together in agent of the defendant, ordered the eftate to be put up in two 

one lot, at a lotS| at certain fums then mentioned by him for eaclx lot. And 

and on So ^^* no perfon having bid for either gf the faid lots, the eftate wm 

perfon's bid- ^^^^ P^^ ^P ^J order of Maitland pubiiclyt on the behalf and 

ding, the as the known agent of the defendant, in one lot, at a certain 

eftate was f^^ ^j^^^^ mentioned by him : "but no perfon bid for the fame. 

witbovawn 

from fale ; '^^^ auAionecTS returned no fale ; but the Board of Ezcife 

held that this called upon them fdr the duty as upon a bidding of the owner 

IS not a itd- ^ i^^y atfcnt Maitland, without notice given In writin?. The 
J?n^of the ^-,. • .... . . f J 

owner by an au£lioneers thereupon paid the duty amounting to 45/., and 

8i(«rnt, fo as brought this aAion to recover the fame from the defendant. 

tofubjta the jjjc queftion for the opinion of the Couit was. Whether the 

party to the , . .„• • t . 

aiiAion duty pl**>f»tiffs were entitled to recover. 

for want of a The ftat* 19 Geo. 3. c, S^'f' 5* ^^cifing ^' that a duty of 3^* 

notice tnwnt» u j^ ^^ y^ p^y f^^ ^^^^y ^oj. of the purchafe-money artCng if 

au£lioneer ** /^^^ °^ auBion of any inte reft, &c* in any lands, &c., and 6i* 
(previous to *' for every 20/. out of the purchafe-money arifing by fale at 
the auaion / 

of fuch agency, as required by ftats. 19 Ceo. 3. c. ^6. and a8 Geo* 3. c. 37. in order 
to excufe the owner iiom the payment of thcaudion duty. 
Vt*338j ^ «« auaion 
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'' auAion of all fixturest furniture, &c. : and that it may be 1803. 
•* dottbted wkether the faid rcfpc£livc duties arc payable for r"""^ 
'' any part of fuch purchafe- money not amounting to 20/. : to agamft 
<f obviate fuch doubts enads and declares, that the faid refpec* Caisr. 
*' tive duties fo impofed as aforefaid were intended to be charged 
*^ for every ao/. of the faid purchafe*moneyi and fo in propor- 
" tion,'* &c. 

By f. 6. ** the faid refpe£live duties are declared to be a [339} * 
*^ charge upon every au£lioneer or feller by commiflion in^.me- 
'* diately from and after the knocking down of the hammer or 
" other cIoGng of the biddingi at every fale by way of aujiion ; 
'< and that the duties fo charged (hall be paid by every fuch auc- 
*' tioneer or frller by commiffion ini manner and at the times 
•' hereinafter mentioned.*' 

By f. 7« every au^iioneer on receiving his licence (hall give 
bond to his majefty in 200/. with fureties, ** that he will 
*' within 28 days after each and every fale by way of auQion 
'^ deliver at the Excife-office in London an txzCt and particular 
*' account in writing of the total amount of the money bid at 
** each fale, &c. and at the fame time make payment of all 
'* fuch fums of money as (hall be due to his majefty in purfu- 
*' ance of and according to the true intent and meaning of this 
** aQ| which fums he i% thereby authorifed to retain out of the 
« produce arifing by fuch fale, or deppfit made at fuch fale, or 
*' otherwife recover the fame by aflioo of debt or on the cafe 
'* againft fuch perfon by whoo) fuch audioneer (hall be em« 
*^ ployed/' &c. 

•* Provided (by f. 12.) that in cafe the real owner of any 
*' eftate, ^c. put up tofah iy way of au&ipn (hall become the 
'^ purchafer by means of his own bidding or the bidding of any 
*^ other on his behalf, &c. at fuch fale, without fraud or.coHu- 
*' fion, then and in fuch cafe the commiffioners of excife, &c. 
'' are authorifed and required to make an allowance to fuch 
.^* owner of the duties arifing by this a£l upon fuch bidding : 
** provided notice be given to the au&ioneer before fuch bid« 
'' dlngr both by the owner and the perfon intended to be the 
" bidder, of the latter being appointed by the former, &c. to 
'' bid, &c. } and in cafe of any unfair pradice, then no fuch C344 
<< aUowauce (hall be madci** &c. 3y ftat. 28 Gfo. 3. c. 37. 

Y 4 / 20. 
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1803, f. ao. this notice to ilie au£lIoneer is required to be giTen in 

againfi Mocintojb for the plaintiff contended that the words *' Jslt 

C&i6P. " by way of auSiorf* comprchrnd^d not only the acludl fale 01 
transfer of property, but extended 10 every attempt to learn the 
marketable value of property put up to/ale by way ofau8lon. The 
• introdudliun of the 12th fedion repels any argument that might 

have been urged as to the common meaning of the word /aU as 
ufcd in the preceding cUufes; for it appears from thence to 
have been the underftandtng of the Legiilature, that without 
that provifo, introduced as an exception to the generality of the 
provifun iropoHng tTie duty, my perfon buying in his own pror 
perty at «i,n audion would h^ve been fu^jecfied to the duty ; and 
yet fuch buying in is not itridily and properly fpeaking ^ fale^ 
Then if the w.^rd faie be meant to extend beyond its accuftomed 
import, no other interpretation of it can be given than that con* 
tended for by the plaintiff. Several cafes have occurred in the 
Court of Exchequ-ir to (hew that the duty will attach where 
no /al^ has in faif been made \ as in the inftance of what is 
called a dumb biddings that is, where a price is put by the owner 
under a candleftick. and it is agreed th^t no bitldiug fliall avail 
if not equal to that \ which was holden to be a fraud upon the 
levenue, and therefore the duty payable notwith(l.)nding. Tlie 
tffc€t here is the fame as if the feller had bought in the loc 
after other biddings, in which cafe the duty would clearly have 
been chargeable. He gains by this means the fame l^nowledge 
of what is the marketable value : becaufe if he put up the efi^te 
at a certain price and nobody bid, he knows that it will not 
134^1 fetch that price, and fo he may lower his demand till he meet 
with a purchafer. 1 he ftatute meant by a bidding every fuo) 
named at an au£tion by any other perfori than the audioneer ; 
and here there was a fum named by the agent for the feller« 
HuUon contra was (topped by the Court* 
Lord Ellenborough C. J. This was not a bidding by tl^o 
:|gent for the owner, but fomtthing previous to the commeocc- 
ment of the bidding. In order to make it fo, the fum\nu(l be 
named by the party at the auAion eo intuitu with a view to 
the purchafe of the eftate. Here the fuin named was beyond 
the fum which any perfon could be found to bid for the eftate. 
8 The 
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The party cannot be faid to have acquired any knowledge of the '^^3' 
raluc, but only that it wa9 npt worth the fum which he put Cruso 

upon it, fgatnjt 

Lawrbncb J. The inftance mentioned of what is called ^ Crisp^ 
dumb bidding is in effect an a£tual bidding of fo much for the 
purpofe i)f fuperfeding fmaller biddings at the audion. 

Lx Hlakc J. Admitting that t!tis is a mode of acquirmg 
knowledge rt- fpedling the value of the eftate, it remains to be 
ihewn that the Lcgiflature meant to tax the acquifition of know- 
ledge in that manner, 

Poftea 10 the Defendant. 


•Archer agalnft Barnes, Fd.^rh. 

T JPON a rule for fetting afide the proceedings for irregula- Taking out 
^ rity, the irregularity was, that the plaintiff had delivered ^ j*^J,^®^ 
a declaration by the by on which he was now proceeding before y^^ ^y^^ yy^ 
he had declared in chief; but the anfwer was, that the defen- which was 

dant had> waved the irregularity by takine the declaration out of ^^"^^«^ J*- 

^. ^ © ; / a fore any dc- 

the office. ^ cbration in 

Efpinnjif in fupport of the rule, cited Tetberington v. Go/- chief* is a 

dirtg(a) as dccifive of the irregularity; where it was faid, that ^^e** of the 

a declaration by the by could not be delivered before a dech- "^^T^%,I!n* 

ration in chief. L J4 J 

Marryat contra relied on the waver. .. '* '^ 
Lawrence J. (the only Judge in court) held this to be a 
yaver of the irregularity. 

Rule dificharged. 

(a) 7 Tirm. Rep. So. 


34« CAS£S m HII4ART T£|tM 


ThmfJayt 

fd. ioth« The King agahj^ The Juftices of Buckinghkaiisbi&b* 


If upon in A RULE waa obtained calling 
appeal bdg- -Tl ^^^^^ ^, ^ mandamua (boitl 


cd againft aq 


on the defpndants to fliew 
why a mandamus (boitld not ifiUc to themi com* 
order ofre«~" mandlng them to enter a continuance on the appeal of the 
inoTal the churchwarden and o^rerfeera of the poor of the parilh of Sl^^n 
"tT* tfclt *** ^* county of Buckingham^ againft an ♦ order of two juftices for 
reafonable ^^^ remoral of J. Clarke^ a pauper, from the parifli of Whii^ 
notice has church in the faid county to Slapton^ aa from the laft to the next 
not been general qifarter fcffiona, and at fuch neat general quarter feiEona 
mpeHant to ^^ ^^^^ ^"4 determine the matter of the faid appeal, 
the refpoD- The affi^vit on which the rule was obtained dated, that on 
dm panui, tijg ^jIj ^f January laft the pauper was removed under an order 
d^ifs the ^^ ^^^ juftices, dated the 3d, from Whitchurch to Slaptm : that 
appeal on the On the 5th there was a confultation between feveral of the pa* 
ground that rifiiioners as to the fetilement : that on the 6th they adTifed 
^tce migbt ^j^j^ jj^^jy j^Qyney^ ^^^ ^^ ihc (^^^ j^y g^^g jI^p other parilh 

given in time, notice of trying the appeal at the next felEons, which was holdcn 

but are bound on the 13th. That Whitchurch is feven miles from Ldght^u, 

hj the dircc- ^^g^^ ^jj^ attorney for the appellants refided, and ten mile&from 

fiaX^gGio.i. S/aptoa,thc appellants* parilh. That the appeal was entered 

c, 7./ 8. to according to the pradice of the court. That the notice required 

adjourn the j^y ^j^c Coutt to be given in cafe of appeal, is eight days (one in- 

Bcxt fei&ons. clufive, the other exclufive). That tlie appeal being called on, 

{*3433 '^^ counfel fOr the removants, the parilh of Whitchurch, called 

on the appellants to prove the notice, which being dotoe, the 

notice was obje£led to, as not having been given within a rea«. 

fonable time before the feffions, which objeAion was allowed by 

the Court. Whereupon the counfel for the appellants infitted 

that the appeal Ihould be adjourned agreeably to the ftat. 9 G#i9.if 

c. 7. / 8., and moved the Court to that cStGt } but the Court 

difmiffed the appeal. 

That ftaiute provides ** that no appeal from any order of re-^ 
<< moval (hall be proceeded upon unlefii reafonable notice be 

*^ giveib &c. (by the appellant parilh to the parilh removing), 

cf the 
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" the reafonablenefs of which notice fliall be determined by the iSoj. 
" jufticcs at the quarter fcffiona, • &c, and if it (hall appear to rjij^^ Kino 
** them that reafonable time of notice was not given, then they agemfi 
" JbM adjourn tbi oppiol to the next quarter fej/ions^ and then and The Jufticcs 
« there finally determine the fame.'' wlM^uirr 

VayreU^ dn behalf of the magiftratesi fubmitted to the judg- ^ £^344] 
ment of the Court to do what was thought proper ; but faid that 
they confidered themfelves at the time as bound by their owa 
rule to rejed the appeali as the remoTal was made in time for 
the regular notice required to hare been giren^ which had no( 
been done, 

Beft^ for the refpondent parifh, (hewed caufe againft the rule, 
and contended that the ftatute meant to leave the queftion of 
reafonable notice entirely in the breaft of the Court of Quarter 
Se(Eon8, with whofe rule of pradiice in that refpedl the parties 
were bound to comply. That by the z6t of the 13 and 14 
Car. 2. r. 12./ 2, the appeal againft an order of removal is re- 
quired to be made to the next quarter fe(&on8 ; which was not 
intei^ded to be repealed by the ftat. 9 Geo. x • r. 7. which in tSt€t 
was now contended for \ for if the SeflTions were bound to re- 
ceive and adjourn an appeal where reafonable notice had not 
been given, in a cafe where they are of opinion that the removal 
was made in time to have given fuch noticCi it will follow that 
an appellant by delaying to ferve his notice of appeal till the laft 
moment will have an option to try his appeal either at the next 
or the fucbeeding feffions, which has never been confidered to be 
the meaning of the a£l. The queftion of reafonable notice is in 
its nature dependant upon fo many circumftances of diftance^ 
timei pcrfonal convenience^ and accident, that none can fo pro« 
perly determine it as the SeflionSj to whom the Legiflature have 
referred the decifion. , ^ 

Peckwell^ in fupport of the rule, was ftopped by the Court. [3451 

Lawrkncb J. (the only Judge in court.) There can be no 
doubt upon the conftrudiion of the aj). Beforf the ftat. 9 Geo* i* 
it was fuppofed that if a pari(h to which a removal was made 
stppealed to the next feffions after the order of removal was ferved 
upon it» the Se(Bon8 were bound to hear and determine the 
appeal, although the removing pari(h had not had fufficient time 
to prepare itfelf : to remedy which that aA was pafled, which 
« direfit 
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1805. direfls that no appeal from any order of remoral fliall be pro- 

,^,/^Zr cccdcd upon unlefs reafonable notice be given, of which the juf- 

atmnH ^^^^ "^ feffions are to judge. Th^t is* they are to judge whe- 

The Joftices ther fuch reafonable notice have or have not been given aa will 

o^vcKiKG- entitle either party to proceed upon the appeal: but the aS 

goes on exprcfsly Xo dired that if it (hall appear to the juftices 
that reafonable notice was not given, then ibej JbaU'oijoum the 
appeal to the next quarter fcflions. Now here the feffiions have 
dcterniined that reafonable notice was not given ; notwithftand* 
ing which, inftead of adjourning the hearing of the appeal as 
required by the a£^, they have againft the pofitive dircAion of 
it difmiffed the appeal. There is no ground for fupporting their 
determination* 

Rule abfolutc. 


[34^3 OuTRAM agmnfi MoREwooD, Clerk| and' Ellen, his Wife. 

Friday^ 'T^HIS was an adlion of trefpafs ?gainft the defendants, for 

Ftb. nth. ^1^21 |[^^y ^2^1^ loxzt and arms broke and entered a certain 

If a verdi^ coal-mine or vein of coals lying within and under a certain 
be found on clofe of the plaintiiF callrd the Covj Clofe or Great Cow Pa/hrt^ 
*"f ?r°^ in the parifli oi Alfreton in the county of Derhj^ and dug out and 
tinaiy put in ^^^^ ^^^ carried away the coals, &c. 

ifTuc in an Pleas. I. Not gut)ty ; on which iQue was joined. 2. That 

ad^ion of j^^, Zouch of Coda or CaflU in the county of Dvrhj^ Efq. (af- 
v'^rdi^ mav **^r wards Sir John Zouch Knt.) on the ad of November^ 38th of 
be pleaded by Elizabeth^ was fcifed in fee of the m^nor oi Alfreton and of di- 
way of cftop- y^,.g lands and tenements in the parifh of Alfretont and that a 

^ri-*" u * fine was levied in the o6^aves oi Si* Martin^ 30th of E/tzatabm 

action he- J , . . 

tween the between R. Rcprr and others, plaintifTs, and the faid J. Zouch 
fan;e. parties deforceant. Of the faid manor and lands, to the ufe of the plain- 
ui riitir pri- ij^p^^ Roper and oibtrs, in fee, and a recovery was fufFered of 
fotA of the *^^ f«ime in M. 39 EiizL, wherein Nicholas Zouch ^nd J, MHcbtU 
fame-irfiSior were demandants, and Roper znA others deforceants, and John 
title. Zouch an infant, the fon of the faid J. Z. was vouchee \ which 

recovery, as to the coals and iron-done within or under the faid 
land and tenements in Alfreton parifh, (except the coals and iron- 
(tone within or under any of the mcfiuages, buildiogSi orchards, 

or 


IN THE Forty-third Year of GEORGE III. 34^ 

or gardens then (landing and being on any of the faid lands and 1803. 
tenement6)» with liberty to get and carry the fame away, was dc- ^ " 
dared to be to the ufc of the faid John Zouch the father for eighty agamfi - 
years, if he fo long lived, remainder to the ufe of J, Zouch the Moa£WooD. 
fon in tail male, remainder to J* Tjouch the fon in fee. That 
JtAn Zouch the father, after having been knighted, died in June [34?] 
42 Eli%. and J, Zouch the fon being fo feifed on the 4th of June 
15 Jac. I. by indenture of bargain and fale duly inrolled, in. 
conCderation of 750/. conveyed to Thomas John/on^ George ^ur^ 
ner and Edmund Meymcth, in fee, all the coals, veius, mines, 
and delphs of coals in or under the faid lands, tenements or 
hereditaments in Aifreton^ which at^'any time theretofore were 
the lands, &c. of the faid Sir John Zouch, with liberty to dig, 
&c. and fearch for, get, and carry away coals within the fame 
lands, &c. (except coals within or under any of the mefluageSf 
buildings, orchards, and gardens which were then (landing or 
being upon or in any of the fame lands, 8cc> ; and alfo except 
all the coals, veins, &c. in Alfreton Part, and the grounds called 
the Ne%o Grounds). The defendants then averred that the /aid 
coal mine or vein of coals in the declaration, mentioned, at the time of ^ 
'thg making the faid indenture ofbargdin and fale, was part and par- 
eel of the faid coal mines, veins, and delphs of coals by the faid indent 
ture fo bargained and fold. That John Zouch on the f ft of July, 
15 J^* I* died. without iflue. [Then the defendants proceed 
to derive title to the faid coals, &c. from the faid Johnfon, Tur^ 
ner and Meymoth, through various perfons doyi^n to one George 
Morevfoad, to whom the fame were conveyed in fee by inden- 
tures of leafe and releafe of the ift and 2d of May 1789.] The 
plea then dated, That George Morewood afterwards, on the 13th 
oi June 1788, duly made his will, whereby he devifcd all his 
coal mines and hereditaments, with the appurtenances, unto his 
wife^ the defendant, Ellen Morewood, in fee i and afterwards 
died feifed on the i(l of Jan. 1791 : after whofe death the de«t 
fendant Elltn became feifed of the faid coals, &c. \ and on the 
lOth of February 1 793 intermarried with the other defendant 
H. C. Morowoed, by virtue whereof the f^id H. C. and Ellen be* 
came feifed thereof in right of the faid Ellen. The defendants [248] 
then averred, that the faid coal mine or vem of coals fituated. 
and being within and under the. faid part of the faid clofe, ia; 

whi^h^ 
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1805; ^bichy &c» in the faid declaration mentbned, at the dme of 

OutIam ^^^ making of the afortfaid indenture mentioned to have been 

agMHfi made by the faid John Zoucb as aforefsud, was not within or 

lloasvooD. nnder any of the mefluagesy buildings, orchards^ or gardens, 

which were or was (landing or being upon or in any of the 
landsy tenements, or hereditaments in that ind|enture mentioned, 
nor was any part of the coals in the park in Aljretm aforefaid 
called AlfreUn Park^ or the grounds Called the Nt^ Grounds, or 
in either or^ny of them. Wherefore the defendants being fo 
ieifed, entered, &c. and dug out and took and carried away the 
<;oals, &c. 

The replication to the fpecial plea dated, that the defendants t 
ought not to be admitted in their plea to aver that the* faid coal 
mine or vein of coals in the declaration mentioned at the time 
of the making the indenture of bargain and fale in the faid laft 
plea firft psentioned was part and parcel of th^ faid eoal mines, 
veins, and delphs of coals by the faid indenture bargained and 
fold as aforefaid ; becaufe heretofore, in Eoj/ler term 2^ Geo, 3. 
the plaintiff impleaded the defendant JSZ/Inr, then JEika Mont' 
koood, wtdowj in a certain plea of trefpafs, and therein declared 
aigainft her, for that the faid £//m, on the 5th of May 1792, 
with force and arms broke and entered a certain coal mine or 
vein of coals of the plaintifr, fituate and* being widiin and nnder 
a certain part of a certain clofe of the plaintiff called the C99 
Clofe or the Great Cow Pa/lure, \n the pariih of AlfriioHf in the 
' faid county of Derhy^ and dug out of ihe faid coal mine or reia 
I349J of coals of the plaintiff large quantities of coals, &c. and took 

^ and carried away thd fame, &c. ; and that in JViiMfy term 

32 Geo. 3* the defendant EJIen defended the force, &c. ; and as 
to the breaking and entering, &c. the faid coal mine, &c; under 
the Cow Clofe, &c., pleaded that the plaintiff ought not to main- 
tain his faid a£lion againft her, becaufe the faid John Zouch in 
the defendant's laft plea mentioned, afterwards Sir John ZouA 
Knt*, on the ad of November 38 £//z. was feifed in fee of and 
in the faid manor of Alfreton^ and dirers meffuages, lands, and 
tenements, in the parifli of Alfreim aforefaid, in the faid county, 
with the appurtenances. And the faid Ellen, in and by her 
faid plea in the faid former fuit, after further fetting forth 
(amongft other things) the faid indenture of bargain and fale in 

the 
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the fatd laft plea of die faid defeodants in this fuit firft meo<p 1803. 
tionedy in manner and. form as the fame indenture is in that q. 
plea fee forth, arerred that the faid coaL'mine or vein of coals againfi 
in the declaration herembefore mentioned^ at the time of the Moaawooo* 
making of the faid indenture of bargain and fale, was part and 
parcel of the faid coal mines, veins and delphs of coals, by the 
faid indenture bargained and fold as aforefaid : and the faid 
Ellen^ in and by her faid plea in the faid former fuit, claimed to 
be entitled to the faid coal mine or vein of coals, in the faid 
hereinbefore recited declaration mentioned, by the fame meant 
and in manner and form as the faid defendants hare above, iff 
their faid laft plea in this fuit in that behalf, alleged ; and that 
flie the faid Ellen was ready to verify : wherefore (he prayed 
judgment, &c. And the faid plaintiff, as to the faid plea of the 
faid Blien in the faid former fuit, faid that he ought not to be 
barred, &c. ; becaufe, protefting that the faid Sir John Zoucb 
was not feifed in fee of and in the faid clofe in the faid herein- 
before recited declaration mentioned, or of or in the coals, veins^ [350] 
nines, and delphs of coal .in or under the fame^ or anj part 
thereof, as by the faid laft mentioned plea was above fuppofed, 
he the faid plaintiff faid that the fud ElUn, at the faid feveral 
timet when, &c. of her own wrong, broke and entered the faid 
coal mine, &c. within and under the faid part of the faid clofe 
of the plaintiff called the Cow Ctofi or the Gnat Cow Pa/lure^ in 
the parifh of Aifnion aforefaid, in the hereinbefore recited de^ 
claration mentioned, and dug out of the faid coal mines, &c« 
large quantities of coals, and took and carried away the fame, 
&c. in manner aiid form as the plaintiff had above complained 
againft her ; without thtSf that the faid coal mine c% vejin of 
coals in the faid firft count of the faid hereinbefore recited de- 
claration mentioned, at the time of the making of the faid in« 
dentute of bargain and fale in that plea firft mentioned, was 
part and parcel of the faid coal mines, veins, and delphs of coal 
by the faid indenture bargained and fold as aforefaid, in mannerae 
the did Ellen had in the faid plea above alleged ; and this he was 
ready to verify : wherefore, &c. the plaintiff prayed judgment, 
&c; And the faid Ellen, a» before, faid that the /aid coal mine or 
veinrfconTin the faid firft eount of the faid hereinbefore recited 
declaration mentioned, at fXc-tifne of the making of the faid inden- 
ture ef hargtdn mndfaU in Itep^piid flea firft mentioned^ was part. of^ 

parcel 


' 
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1 803 . parcel of thi find coal minify veins, dnd delfUs of coal% by ihefaii in^ 

^ " denture bargained -and fold as aforefiud in manner and form as 

again fi ^^^ ^^^^ Eilen had in the faid plea alleged ; and of that (he put 

MoRBwooD. herfelf upon the country, and the faid Jefepb did fo likewifci 

And fuch further proceedings were thereupon had, that after- 
wardst at the affizes at Derby on Saturday the [6th of March in 
the 33 Geo. 3.^ the faid ifTuc, fo joined, &c. was tried by a jury 
of the county, &c. \ and as to the fame iflue, the jurors of 
C35'] that jury upon their oath faid, that the coal mine or vein of coals in 
tbefirjl count of the faid hereinbefore recited declaration mentioned^ aX 
the time of the making of the indenture of bargain and fale fir^l men^ 
tioned in the plea of the faid Ellen in the faid former fuitt were not 
part and parcel of the faid coal mines y veins ^ and delpbs of coals ^ bj 
the faid indenture bargained and fold in manner and form as the food 
, Ellen bad in that behalf in pleading alleged i and they aflcfled the 
plaintiff his damages i/. &c. That fuch further proceedings 
were thereupon had that the plaintiff in Trinity term 33 Geo. 3« 
recovered judgment, &c., which judgment is dill in force, &c« 
The replication then averred that the plaintiff and Ellen the de- 
fendant named in that record are the fame parties as in this 
fuit, and that the faid coal mine or vein of coals in that record 
mentioned, and the faid coal mine or vein of coals in the plead* 
ings in this fuit ^mentioned, are ope and the fame : wherefore 
the plaintiff prayed judgment if the defendants ought to be ad* 
mitted againft the faid record to aver that the faid coal mine or 
vein of coals in the declaration mentioned, at the time of the 
making of the laid indenture of bargain and fale, was part and 
parcel of the faid coal mines, veins, and delphs of coals^ by the 
faid indenture bargained and fold as aforefaid. 

To this there was a general demurrer and joinder. 

The cafe was very elaborately argued in Trinity terrn laft by 
Clarke in fupport of the demurrer, and Reader contra). and ?gain 
in the laft term by Erjkine in fupport of the demurrer, and Gibbs 
contra ; but as all the principal arguments and the cafes cited 
were noticed and commented on by the Court at length. io. giving 
their judgment, the repetion of tbeqa in this place is uqneee^aiy* 

Lord Elleniorough C. J. now deliv^fired the judgment of 
the Court. t . ?- -. . . . * r 

t35^} This was ati iiQion of trefpafs^fe^digg^ and getting cpfils 

mx of a coal mine> alleged .({y ihav'pkintiff to he W4hip:«nd 

under 
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under bis cloCe called the Cow Clofe. The defendants plead >8o3« 

and flicw title regularly brought down to them in right of the Qui ram 

wife by fine, recovery, bargain and fale, releafes, and defcents, againfl 

from one Sir John Zouch^ who in the 39th of EU%abcth was Morewoop; 

feifed in fee of the manor of Alfreton^ and of certain mefluages^ 

and lands within the manor, under which title they claim all the 

coals under thofe lands, except fuch as were within and under 

any of the mefiuages, buildings, orchards, and grounds, which, at 

the time of fuffering a certain recovery^ fuffered in the time of 

Queen Eiizabethf were (landing and being upon the faid lands 

and tenements, and which coal mines, with the exception afore- 

faid, pafled under a bargain and fale from Sir John Zouch to 

certain bargainees. And the defendants avei that the coals in 

queftion were under the lands of that former owner Sir John 

Zouch, and were derived by bargain and fale to certain immediate 

bargainees, and from them to the defendant, the wife, and were 

not within or under any of the meiTuages, buildings, orchards^ 

and gardens, which are the (ahjtGt of the exception. To this 

plea the plaintiff replies, and relies by way of eftoppel upon ai 

former vcrdi£l obtained by him in an zQlon of trefpafs, 

brought by him againft one of the defendants. El/en the wife 

of the other defendant Henrj Cafe Morewood, (he being 

then fole | in which he declared for the fame trefpafs as 

now : to which the wife pleaded, and derived title in the fame 

manner as no w» done by her and her hulband, and alleged 

that the coal mines in queftion, in the declaration mendoned, were 

Qt the time of making the beforementioned bargain and fale by Sir 

John Zouch fart and parcel of the coal mines by that indenture bar" 

gained and fold. Upon which point, viz. Whether the coal [353] 

mines claimed by the plaintiff, and mentioned in his declaration, 

^cre parcel of what paffed under Zouch's bargain and fale Co 

the perfons under whom the wife claimed, an iffue was taken^ 

^tA found for the plaintiff , and againft the wife, one of the two 

now defendants, (her hu{band being the other defendant with 

her in the prefent a£lion). And the queftion is, Whether the 

defendants, the huft>and and wife, are eftopped by this verdi^ 

and judgment thereupon from now averring (cofntrary to the 

title fo there found againft the wife), that the coal mines now 

in queftion are parcel of the coal mines bargained and fold by 

the indenture-above mentioned ? 

Vol. in. Z The 
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i8oj. The opf ration and effefV of this findinf?, if it opemte at all as 

-. a concluGve bar, muft be by way of eftoppeh If the wife were 

arainJI bound by this ftnding^y as an edoppel, and precluded from avcr- 
MoREwooB. ring the contrary of what was thrn fo found, the hufband, in 

refped of his privity, cither in eft ate, or in law, would be equally 
bound, according to what is faid in Co. Lit. 35^« tf* •* PririfS 
«• in tftatcs, as the feoffee, Icflcc, &c. ; privies in law, as the 
^ lords by efcheat, tenant by the curtcfy, tenant in -dower, the 
^* incumbent of a benefice, and others that come in by aQ in 
«* law in the poft, (hall be bound by and take advantage of 
•« eftoppels.** The queftion then is. Is the wife herfelf cftoppcd 
by this former finding to aver the contrary ? In Brooke^ tit. 
Eftopptl^ pL 15. (who cites 33 H. 6. 7- 19. 5o.)i (and fee alfo 
to fame efFedi, Bro. EJlaie^ 158. 2 £. 4. 17.), it is faid to be 
<' agreed that all the records in which the freehold comes in 
<< debate fliall be eftopped with the land, and run with the Ian<)i 
<^ fo that a man may plead this, as party, or as heir^ as privy, or 
« by que eflate." fiuc if it be faid that by the freehold coming 

C354] ^° debate muft be meant a queftion refpe£iiiig the fame, in a 
fuit in which the freehold is immediately recoverablci as in ao 
af&ze, or writ of entry ; I anfwer, that a recovery in any one fuit 
upon ijfue joined on matter of title it equally conclufive upon ibe fui» 
jecl tnatter offucb title : and that a finding upon title in trcfpafs 
not only operates as a bar to the future recovery of damages for 
a trefpafs founded on the fame injury, but alfo operates by wif 
of eftoppel to any a£lion for an injury to the fame fuppofei rifk aj 
pojfejfion. In trefpafs for breaking the plaintiiF's clofe^ (reported 
in 3 Leon. 194.) the defendant pleaded *< that heretofore he 
*< bimfeif brought an ejeBione firnue againft the plaintiff of the 
<< fame l^nd in which the trefpafs is fuppofed lo be done, j 
<' and had judgment to recover; and demanded judgment 
<* if againft, &c. It was moved that the bar was ^^ 
<< good, becaufe that the defendant bad not aTcrrtd his 
^* title ; and the recovery in one a£kion of trefpafs is no bar in 
** another," &c. : ^od curia concelfit. But as to the matter, the 
Court was clear that the bar was good. A^d# by Periam^ who- 
ever pleaded it, it was well pleaded \for as ky recovery in ajftxt tie 
freehold is bounds fo by recovery in ejeElione firsndt the poffefftofi is bound* 
, And by Anderfon^ a recovery in pne ejeSione flrnye is a bar in 

another: 

I 
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Another: efpecially, as Pirium faid, if the party relieth upon the <Soj. 

efto^ptl. And afterwards judgment was given that th« plaiii* Out am 

tiff fliould be barred. This, it will be recotld^ted, was an a£lion a^ainfl 

of ejeiiionejirmaf an4 tiot an e}e£lment moulded and regulated MoaswooPr 

by rules of court as it is at prefcnt. The Court vety properly 

diftinguiflied thefre between what op/efates by Mray of bar to a 

future recovery for the facnd thing, and what by way of 

eftoppel. That was the cafe of a mere recovery in cje£lioile 

firms, %oithGU^ title aikged : and the plaintiff might in refpe£l 

of poffeffion, or other varying circUmAahces of title, Be well [3553 • 

entitled to recover at one time, and not be fo ait another. 

Aud it is not the recovery, but tie matter alleged by the party, atnd 

upon vibich the recovery proceeds^ which creates the eftoppel. The 

recovery of itfelf in \Ti afiion of trefpafs is only a bar to the 

future recovery of damages for the fame injury : but the eftop. 

pel prei^lades {parties and privies from contending t<i (he con* 

trary of that point, or nfiatter of fadi, which having been once 

diftin£lly pijit in iflue by them, or by thofe to whom they are 

privy in eftate or law, baa been, on fuch iflue joined, folemol]^ 

found agpinft thcfn. V 

The authorities upon which a contrary dodrine has been 
endeavqufed to be maintained are the opinions of Lord Cokei 
as colleded from his preface to his 8th report ; the refolution 
and do^ine io the cafe of Ferrers^ 6 Co, Rep. f . ; the cafe of^ 
Incledon and Others v. B^rgefs^ i Shovf* 27., and S; C. Conib* 
166 ; to which may be added what pafled irf court in the caf^ 
QiBaJit^. Benneti^ Upon a thotioh for a new trial {a) in this 
court in 1^67 ; and the cafe of Sir Prederici Evelyn v. Haynet^ 
Burry Sumoier afli^sea i^B2t before liord Mansfield $ and the 
decifion againil the eftoppel Endeavoured to be maintained \a 
iinmrfiej ▼. Orpe^ Doug. 5 1 ?• As to the firft of thefe fuppofed 
authpritKa pn the fab}e£t, viz. JLord Coi^s preface to the 8th 
Repoft, be diere laoumta the maltiplicity (^ fuits io one and the ^ 
isme canCef Hbeteoa he fa^l^ ^* OftenUmes there ^re divers 
^ vctdiAt oti the oae fide^ aiut divers op the offaer, and yet tjdt 
^ jplaiotiff or defendant can pome to no finite end, nor can hold 

(4} 7h« wai^ was tc^ la ComvM 
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1803. <« the poflVflion in quiet, though it be often tried and adjudged for 
Q '^ •cither party." And he adds, <« In perfonal adiionSy con- 

asainji ** ccming debts, poods, and chattels, a recovery or bar in 
MoREwocD. ^* one aAion is a bar in another ; and there is an end of the 
. ** controvcrfy. In real anions for freehold and inheritance, 

L 35 J a being of a higher and worthier nature, and (landing upon a 
'< greater variety of tides nnd difficulties in law, there could 
" not be above two tri^^ls, or at the moft (and that very rarely) 
** three j and in the mean time after one recovery the poffcffion 
** reded quiet." The complaint of Lord Coke is perhaps with- 
out much foundation, and it is certainly mifapplied to the pre- 
fent fubje£l. There muft neceffarily be a greater or icfs muki- 
plicity of fuits, according to the nature of the fuit, and the fub- 
jed\on which it operates. Tht pcffejjton of land is changed much 
more frequently, and the right to it is ^capable of an infioitely 
greater number of modifications and interefts than the right to 
ihc freehold. The fpecies of adion accommodated to the right 
ofpoflcffion, however acquired, and to injuries in whatever 
manner done thereto, muft be of courfe more frequently called 
into ufe than other fpecies of a£lion which refpe£l #ights of 
property, either founded on entails, or defcents from different 
defcriptions of anceftors, and the various aAs of wrong by 
which fuch fpecial rights are interrupted or deftroyed. The 
judgment, which is the fruit of the a£lion,^can only follow the 
nature of the particular right claimed, and the injury complain- 
ed of; and can conclude no further than the exiftence of the 
right, the injury thereto, and the compenfation due for the fame. 
In trefp^fs, damages for an injury to pofiefliou are the 
only thing demanded by the declaration : the judgment can 
only give the plaintiff an afcertaincd right to his damages, and 
the means of obtaining them : it concludes nothing upon the 
r^C^l ulterior right of poflTeflion, much lefs of property, in the land; 
(unlcfs a queflion of that kind be raifed by the plea and a tra-* 
verfc thereon;) and does not even give him the means of ob- 
taining that pofTeOion, for the difturbance of which he has ob- 
tained damages. Neither, however, would a verdiA and jadg- 
ment in a real aAion operate by way of bar to future anions 
of trefpafs) or bring the parties " u the finite end" wiQied for 

by 
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if Lord Cole : becaufe there maybe, notwithftanding the ver- " 1803. 
didi and iudgmentin the real a£lion. even in that which is mod ^ 
concluGve upon the right, (I mean a writ of right itfclf,) a right againft 
of poficflion derived under the owner of the inheritance in fee Morewood. 
fimple,or thofe under whom he chims; which may enable a plain- 
tiff in trcfpifs to recover for an injury to his poflcflion, done by 
the very perfon in whofe favour the abfclute right of property 
(hall have been fo affirmed in a real a£lion. A judgment, there- 
fore, in each fpccies of a£lion is final only for its own proper pur- 
pofe and ob]e£l, and no further. The judgment in trcfpafs affirms 
a right of polTeffion to be, as between the plaintifF and defend- 
ant, in the plaintifF at the time of the trefpafs committed. In 
the real a£lion, it affirms a right to the freehold of the land to 
be in the demandant at the time of the writ brought. Each 
fpecies of judgment, from one in an a£lion of trefpafs to one 
upon a writ of right, is equally conclufive upon its own fubjeft 
matter by way of bar to future litigation for the thing thereby 
decided. Only the matter of the one judgment is in its nature, 
and according to its clafs and degree in the order of actions, 
more conclufive upon the general ri)>ht of property in the land, 
than the other. What, therefore, Lord Coke fays, that in per- 
fonal a£lions condfcrning debts, goods, and eflFefls, (by way of 
di(tin£tion from other a£lions,) a recovery in one adlion is a [35^] 
bar to another, is not true o{ perfonal zQ\on^ aloney but is equally 
and unlverfally true as to all a£lions whatfoever, quoad their 
fobjef): matters. And, befidesi this doflrine has do material ^ 
bearing on the prefent queftion, which it mud be recolle£^ed is. 
Whether an allegation on record, upon which iiTue has been 
once taken and found, is, between the parties taking it and their 
privies, conclufive, according to the finding thereof, fo as to 
eftop the parties refpe£tively from again litigating that fa£ty 
once fo tried and found ? 

As to Ferrer*^ cafe, 6 Rep. 7. (and which is to be found alfo 
reported in Cro, Eliz, 668. under the name of Sir Henry Ferrers 
and two others againft Arden^ with a (latement of the fa£ls upon 
which the refolutions reported by Lord Coke are founded) ; it 
was an adion of trover for an ox, brought by the plaintiffs and 
another perfon then deceafed, againft the defendant, who plead- 
ed a former recovery in trefpafs for the fame caufe of adioa 

Z 3 bjought 
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]J^* brought by the now phintiflfs and the dcccafcd perfod, againft 
OtrTRAM three perfons who were, jointly with the defendant, goiltj of 

againft the converfion complained of} but in which former zdion the 
Mp&fiWQOD. prefent defendant had not'been joined. To this plea the plain- 

tiffs demurred.. The Court upon argument was divided, whe« 
ther the bar were good or not, and no judgment was given; but 
0ie matter was ended by arbitr;icion, according to the report in 
Cio. Eiiz. The effed of the refolutions in that cafe^ as reported 
in 6 Rep, 7. was, '* that the law has provided greater fafety and 
remedy for matters of freehold and inheritance^ thany&J' deitj 
and chattels / for there once barred, always barred 5" but that in 
matters of freehold the party may bring an zGtion of a higher na- 
ture, and therein try the matter again. Now ahhough it be 
true that the fame matter may be thus tried again, yet the 

I359] former judgment is no lefs conclufive if pon the immediate right 
then in demand, as far as that former judgment purpons to bind, 
and as againft all fuch parties as it is competent by law to bind. 
Upon the complaint made by Lord Cote in hia preface to the 
^th Report, and which is referred to and again repeated in thb 
report, I have obferved already, and again obfcrvei that neither 
the one or the other of thefe authorities at all touch the prefent 
queftion, which is that of the etfcfk of a prccife allegation 
made in pleading on record and tried and found between the 
parties. 

The cafe of Incledon and Burge/s, iW.fi jif., as repotted i& 
] Show* 27., Comb. 166., and Carth. 65., was an adion of tref* 
pafs for breaking a clofe. Plea, a prefcriptive right of common 
of turbary, &c. Replication, traverfing fnch prefcriptidn. The 
rejoinder by way of eftoppel was, that in fuch a term one of the 
plaintiffs brought an zGtxon of trefpafs againft the defendant, 
wherein he pleaded the fame prefcriptioni and tflite tried upon 
St, and found for the defendant : and demurrer to the rejoinder. 
According to Shower, the argument in favour of the demnrrer 
againft the eftoppel wa?, that the parties were different ; that 
there was another plaintiff, who waa not party to the former 
fuit : and finally, they took eiception to the declaratioa for not 
concluding againft the peace of both the kings. And on this 
laft objeAion the Court determined it, aqd n6t on the eftoppel. 
The Court, according to Shower, gave no judfpQtteiit on the 

3 eftoppel, 


IN THB FORTT*THIRD YbAR OF GEORGE IIL 3S» 

cftoppcl, but only faid " an cftoppcl upon a vrrdift goc? a 1803. 
great way : ifluc in uil (hall never falfify it : but if one man is q Jtram 
cftoppcdi and he joins another with him, whether this Ihal) avoid agatnjl 
theeftoppelisaquiere/' The report in C^^tit^w only fays, tha Morewoqo; 
Court gave na opinion as to the matter in law, the edoppel | 
but judgment was given as to the obje£lion taken to the decla* L3^^ J 
ration of contra pacem Jcmsm regis g and it dots not appear to 
have been argued that it would not have been an eftoppei, if 
clear of other obje£lions. In the report in Comb. i66. the argu* 
ment on th< eftoppel turned on there being another plaintiff 
joined. Lord Holt fays, the meaning ^< of Femr^^ cafe is» that 
'^ it is a bar for ihe fame indiviflual thing *, but here b a nevr 
<* caufe of z&iot^ 13 £• 4» 2, 3, 4- there one trtfpafs is a 
*' bai to another by way-of cftoppel ^ that is for taking a villein i 
" but that is grounded perhaps on the reafon of the favour of 
<< liberty, 7 H» 6. 8. In frefpafs.on an iflue, whether fuch an 
" one died feifed, a verdifl was a bar to another a£lion of tref- 
<* pafsby way of eftoppel, becaufe there iflue was joined on a 
** matter in the reality. As to the fcclion of Littleton before 
*' cited| the joining cannot privilege, as a relcafe by one, who 
*^ afterwards joins with another ; that r^leafc is pleadable to 
" both : if this had been in a real a£lion^ where there might be 
" fummons and fcverance, there it is admitted it would be an 
" eftoppcl." Dolitnt Jullice, Xaid, « Ferrer^s cafe is not like 
<< this i for here is a new caufe of a£lion, a new trefpafs ; but 
** in Ferrtr*z cafe it was another a£lion i^x the fame trefpafs. 
*' And the Court was certainly againd Tremain ** It mu(t cer- 
tainly be admitted that the prefent queftion in fubltance arofe 
and might have been decided, but was not decided in the above 
cafe of IneUdofi v. Burgefs^ and. thst the decifion proceeded on 
another ground.* It appears that Holt Ch. J. was aware of the 
cafe in 13 £.4. 2, 3, 4. of the eiloppel pleaded in the adion of 
trefpafs for taking a villein \ and alfo of the cafe in 7 H. 6. 8. : 
but be certaintly is not warranted by any thing to be found in 
the report of 13 £• 4*1 in fuggefting that the decifion in that 
cafe was grounded on any reafon in favour of liberty (^i) : nor, [361] 
as to 7 iif. 6* 8* ia faying, that the eftoppel in that cafe was fuf* 

(a) Vide Co. Lit* 134* 
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1803^ taincd, becaufe tbere thetffue (which was on the ciying fcifed 

OxmuTM ^^ * certain perfon) was joined on a matter in the reality. The 

agmnfi 9^'7 queftion in the cafe 13 £. 4. was that which was made by 

MoK&wooo* Catejbjf i. e. ttpon the identity of the matter in ifluc. There by 

partition the villeini who had been regardant td a manor, was 

allotted with certain lands to one filter in grofs, and the manor 

to the other fifter. The anceftor of the villein had anfwered in 

the former fait^ in which it had been alleged that he was a villein 

Tegardant^ that he was free and not a villein in manner and 

form as alleged, and it was fo found. And the effe£k of this 

finding as an eftoppel, which was relied upon by the plaintiff in 

that fuit, (the fon of the fuppofed villein in the former,) was 

refted in argument, not on the ground that it would be no 

eftoppel if the iflue were the fame, but on the ground of the 

iflue being different : thereby admitting, that it would have 

been an eftoppel if the iffue had been the fame : and of that 

opinion Brian and the reft of the Court feem to have been. 

The cafe in the Year. book 7 H. 6. 8| 9. was this. Aflize was 

brought againft Popbam and others, and the plaint was of a 

mill| with other lands and tenements. And Popbam faid that 

aflize ought not to be \ for one, J. Popbam was feized of the 

tenements, now put in view and plaint, in his demefoe as of fee, 

and died fo feifed ; after wbofe death plaintiff claimed as by 

force of a leafe made to him by the faid J* Popbam for term of 

life \ whereas nothing paffed by the deed ; and demanded 

judgment. The pla?htiff faid, tbat the father of the tenant bad 

nothing hut by the dijfejfin done to the plaintiff, and he made con- 

- ^ -. finual claim f and could not enter for fear of death. To which 

^ the tenant faid, that at another time he brought trefpafs agaioft 

the plaint!^, in which the plaintiff juftified, becaufe the father 

of the tenant leafed to him for life, and the tenant faid that hit 

father died feifed : and this xvas found for the tenant^ and he 

recovered damages : judgment if he fliall be received to defeat 

this iffue once found. Rolfe, who argued for the plaintiff that 

he fiiould not be eftopped, faid, ** he knew well that the plaintiff 

fliould not be received to fay, that the tenant*! father did not £e 

Jtifed^ which had been tried in the writ of trefpafs % but to aver 

^ thing which ftands well with the firft iffue, it ferms he fliall be 

yeceiyed \ be9aufe it does pot fo^lovir that if \kt d|ed feifed^ there- 

foff 
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fore he died feized of a good tftztci but we have (hewn how 1803. 

he died fcifed." So that it fecms clearly admitted by thofe who ^ 

,._,- ,,, /,! f Out RAM 

argued agamlt the ettoppeli tJbat toe party war ejtoppedas to the very agmnfi 

tffue found againft him ^ but not as to other matters conGfteift Morewood. 
therewith, that is, confident with the iz(k of dying feifed, but 
avoiding the tSfOt thereof in point of law, (that is, avoiding its 
effeA as a defcent to toll an entry,) by the diiTeifiq, continual 
claim, and non>entry for fear of death as alleged. Cotteftmre 
then fays, << In writ of trefpafs of clofe broken the iflue 
trenches well enough in the reality ; as if the'defendanf joftiff 
his entry by reafon of inheritance which he has in the freehold % 
if this be traverfedf this Jball be peremptory : and fo it was in 
our cafe. Popbam brought trefpafs: the (then) defendant 
pleaded in bar, becaufe of a leafe made to him for life, and 
the plaintiff made tiile by defcent of the inheritance, which 
was traverfed, and found with the plaintiff; which iffue was 
merely in the reality. Wherefore it feems to me that the 
(now) plaintiff (hall not be received now to didurb it." Martin 
fays, <* As my companion has faid, the ijfue is as high in a writ of 
trefpafs^ if taken in the reality ^ as in an ajfize : and if the prefent [3^3] 
plaintiff in the writ of trefpafs had traverfed. the defcent as he 
did, and it had been found with the plaintiff, and the plaintiff 
had edfo brought trefpafs^ (hould he be permitted to avoid the defcent^ 
by fuch defcent as he has now done ? I fay not. No more fball 
he be received in this ajftze^ where the plaint is of the fame terie^ 
ments!* The cafe came on again, 7 H. 6. fo. 20. when Martin 
faid he thought the plaintiff (hould be eftopped to avoid the de« 
fcent, for this \ifz% found once againft him with the now tenants* 
upon which they recovered their damages ; and for this the defcent, 
which was the caufc of the judgment, and upon which judgment 
was given, ought to be underftood to be a good defcent, and 
efpecially per ent. primes. And there was a like cafe, where a 
releafe was pleaded in bar, and the plaintiff faid it was made by 
/durefs of imprifpnment, and was afterwards nonfuit, and brought 
a new writ, and the releafe was again pleaded in bar | and he 
would have avoided the deed, becaufe it was made at a time 
when he was within age, and he was not received fo to do ; 
hf that lyhen he had faid the deed was inade by durefs, &c. he 

ac<* 
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i^Oj. acknowkdged it to be good in all points bat that. Likewife ia 

OuTRAM ^^** ^^^^* when: the defcent is found againft the plaintiff, it (hall 

Mgain/i ^^ holden as acknowledged by him ^ atid if fo, it is to be under- 

MoaswooD. ftood as well ackoowledgedj as at this time other matter was 

not fliewn. Cokain contended that the continual claim was 
contrary to tie ijfui i wherefore the averment could not be re- 
ceived. But Strangwayi (who was a Judge) faid it was not 
contrary^ and that the averment might be received. And he 
thought that the inqued had onljr to inquire if J. Popbam the 
father dicAfiiftd infaSt^ which they had done ; but the matter 
of law arifing from the continual claim was not in charge to them. 

, L3^J And that it (eemed to him a marvellous thing to intend a 
matter upon a verdid neceflarily^ of which, oeverthelefs, the 
inqueft had not power to inquire." So that it fcems clear that 
itrangway^ who differed from Martin^ thought the finding was 
an eftoppel as far as it went. Bro. tit. Efi^pel^ 77., fays, in 
his abridgment of this cafe, which was not decided, *' Optima 
ppinio was that it was a good eftoppel:** and concludeSi ** fo 
vtdi^ iffue tried in aSion oftrefpafe^ and judgment given upon this^ is 
a good tjloppel in a real a^ion.** By this cafe it appears to hive 
been on all* fides then admitted in argument, that an iffue 
taken and found upon a traverfe of a precife fa£l, material to 
the fight in queftion, in an adion of trefpafs, is equally peremp- 
tory by way of concIuGon as to that fame fa£t, and upon the 
fame right, between the fame parties in an aflize. The autho- 
rities, therefore, which Lord Hoh rcfened to ki Ineledon v. 
Burgejs would, if further examined, have warranted the Court 
(fuppofing the difference of parties to have oppofed no objec* 
tion to their fo doing) in then giving a judgment upon the 
point now in queftion, as well as upon the other point, of 
cQtiirapacem^ Sec. on which it was a^lualiy given. 

As to the cafe of Bafet v. Bennett^ in which a now trial was 
moved for, becaufe a verdi£^ was taken for the defendant, both 
on the general iffue and on the plea of liberum teaemeatum ; 
whereas there was only evidence to fopport the finding for the 
defendant on the general iffue ; and where the new trhd is faid 
to have been refufed, becaufe the Court held that the finding on 
the liberum tenementum would not prejudice the plaintiffi ts 
a judgment in a poffcffory a£lion was not conciafive on fcal 

rights. 
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rights. If it were indeed fo laid down by the Coutt, the doc- ^^op 
trine muft certainly be received With fomc degree ♦ of qnalifica- Oy^^^gi 
tion and allowanee. The plea would be conclufiire, that at the agasn/f 
time of pleading the plea the foil and freehold were in the de- More wood, 
fcndant ; and if properly pleaded by Way of cftoppel, it would [♦36c'] 
eftop the plaintiflF^ againft whom it was found, from again aileg* 
ing the contrary. But if not brought forward by plea, as an 
cftoppel, but only offered in evidence, it would be material etN 
dence indeed that the right of freehold was at the time aa 
found ; bdt not conclufive between the parties, as an cftoppel 
would be. In that cafe the proper courfe would certainly have 
been for the Judgt at the trial to have difcharged the jury from 
finding any verdifk on the plea of liberum tenementum, on 
which no evidence was given. 

As to the other cafe relied upon by the plaintiflT, of Sit 
pndirick Evelyn v. Haynes^ which was a fecond action for ob- 
ftru£ling a watercdurfe, tried before Lord Mamfield, upon ^ 
plea of not guihy, and where a verdiA ^or the plaintiff in ano* 
ther a£iion brought againft the defendant for another obftruc- 
tion to the fame watercourfe was given in evidence : Lord 
Mansfield Yit\A^ very properly, that the plaintiff had not obtain* 
ed fuch a determination of his right by the former verdict as tho 
law conGdered as conclufive. It could only be conclufive upon 
the right, if it could have been ufed and were actually ufed in 
pleading, by way of cftoppel, which it could not be in that 
cafe-: firft, Becaufe no iffoe was taken in the firft a£lion 
npon any precife point; which is neceffary to conftitnte an 
eftoppel thereupon in the fecond a£lion : fecondly, It was 
not even pleaded by way of eftoppel in the fecond a£lion, 
but only offered as evidence on the general ijffue : and in order 
^ be an cftoppel it muft have been,« as already obferved» 
fleaded as fuch, by apt averments. 

As to the cafe of Kimierjley v. Orpe^ it is extraordinary that [3663 
it flKWild ever have been for a moment fuppofed that there could 
be an eftoppel in fuch a cafe. It was not pleaded as fuch 1 neither 
weie the forties in the fecond foit the fame with thofe in ths 
Brft. Tbe dmibt feems tather to be, Whether the former re« 
cord in the a£tion of trtfpafs was at all admillible in evidence 
upon the fobfoqueat aAioo for fcnakies for fiflung, under the 
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1803. ftat. 5 Geo. 3. r. 14. / 3, 4. againft the defendant, who was 
/^ T '^o P^J^^y ^o the former a£tion. than as to any concluGve eflFcd 
againji i^ could have had, if pleaded by way of edoppel, which, bow- 
MoRiwooD. ever, it was not in that cafe. 

None of the cafes, therefore, cited on the part of the plaintiff 
negative the conclufivenefs of a verdi£l found on any prccife 
point once put in ilTue between the fame parties, or their 
privies. The cafes adverted to by Lord Ho/t, and which have 
been fully eiplained and enforced by the defendant's counfel, 
together with the other authorities on the fubjeQ of proteftation 
Co,Lit.i2^.B. and eftoppel, cited from Bro. Air. Prottftation^ pU 9. Sitzberberi, 

Eftoppil^ pL 20., are, in our opinion, as well as upon the reafon 
and convenience of the thing, and the analogy to the rules of 
law in other cafes, decifivei that the hulband and wife, the de« 
fendants in this cafe, are ejlopped by the former verdi£l and judg- 
ment QH thi fame paint in the aQion of trefpafs, to which the 
wife was a party, from averring that the coal mines no^o in 
queflion are parcel of the coal mines bargained and fold by Sir John 
Zouch } and coofequently that the plaintiff ought to recover. 

Judgment for the PlaintilF. 
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Friday, M*Daniel and Another again/1 Hughes. 

Feb nth. ** "^ 

A ^arnifhee, HtHE pltintiffs brought affumpfit to jecover from the defend. 
againft whom * ^^^ ^5^^/^ £q, ^^^^y y^^^ j^^j received by him to their ufe, 

wHhad m ^* ^^^'^^ agent or broker, from certain underwriters for infurance 

the mayor's upon the cargo of a certain (hip, in the year 1 798. The defend- 

courtinfo ant pleaded non afltimpfit, with which he delivered notice of 

mi^t Tftcr a' f^t-off. The caufe was tried before Lawrence J. at JFeflnuf^er 

fummons to on the a3d of February i8o2j when a verdi^i was found for the 

the defendant plaintiffsi damages 2100/., fubje£l as to the fet-oflFtothe award 

and nihil re- ^j ^ jj^ ^^^ IMtCt to the opinion of this Court, whether the 
turned 9 may 

protcA him- 

llrlf by giving fuch proceedings in evidence upon non-aflumpiit in an adipn to recover 

the fame debt brought by the defendant below, without proving the debt of the plain* 

tiff below who attached the money in his hands. Althoucrh by the courfe of pro- 

ce -dings in the mayor's court, bail'not having been put in, the plaintiff below was not 

obliged to prove the debt to entitle himfelf to recover againft the garnifliee. 

plaintifi 
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plaintiffs were entitled to recover T500/. part of the faid aiooA, 1^03* 
under the Gircumftances dated in the following cafe. M'Danicl 

The plaintiffs proved at the trial that in February 1798 they againjf 
employed the defendant to effeft an infurance upon goods by Hughes. 
the (hip GuglifimirtOt which was accordingly done, to the 
amount of 3600/. againft all rlf^. That the veffel proceeded 
on her intended voyage from Leghorn to Chefler^ but was cap" 
turcd a by French (hip of war, and carried into Bafiia in Corftca^ 
where the (hip and cargo being condemned, the underwriters 
became liable to pay to the plaintiffs the faid funvof 360c/., which, 
or at leaft fufficient to cover the faid 1506/., was paid into the 
defendant's hands for the plaintiff's ufe by the underwriters, at 
different payments between the 31ft January and the iftof Jwfff 
1 800. The defendant gave in evidence the record or minutes 
of proceedings on an attachment in the mayor's court of the 
city of London; whereby it appeared («). 

« That on the 7th January 1800 John Pattefon and others [368] 
levied their plaint in the'faid court againft WitUam M^Daniel^ 
Charles Terreni and Co. (the faid M^ Daniel and Terreni being 
the placintiffsin this adtion) in a plea of debt therein, demanding 
againft them 3000/. and fwore to a debt of 3500/. and 
upwards ; and thereupon prayed the procefs of the Court, 
which was granted: upon which it was commanded 'by 
the fame Court to one of the ferjeants at mace of the ' 
faid court that be (hould fummon the faid then defendants 
CO appear in that court, to anfwer the faid then plaintiffs in the 
plea afotefaid. That afterwards at the fame court the faid 
ferjeant at mace returned that the then defendants had nothing in 
the faid city or the liberties thereof whereby they could be 
fummoned, nor were to be found within the fame. And at the 
fame court the then defendants were folemnly called and did 
not appear, but made default. That at the fame court it was ^ 
alleged by the then plaintiffs that J. T. Hughes the garni(hee 
(being the defendant in this a£lion) owed to the then defendants 
1500/. in monies numbered, as the proper monies of the then 
defendants, and then had and detmned the fame in his hands and 
cuftody ; and therefore the then plaintiffs prayed procefs to 

(fl) The proceedings at large were referred to in and accompanied 
the cafe. 

attack 
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1803* attack the f»id then defendaots by the {aid 150a/. (b th^o being 
-.jr^ in the hands and cuftody of the faid garnifliee aa afpre&id, fo 

t^ainfi ^^^ (he t^ii then defendants might appear in the court to an* 
HvGHKs. fwer the faid then plaintiflFs in the plea aforefaid. Whereupon 
It was commanded by the fame Court to the faid ferjeant at 
mace that he fliould attach the thea defendants by the fai4 
Z50Q/., fo being thro in the hands and cutlody of the faid 
« garnifliee as aforcfaid, and the fame in his hands and cuftody 
defend and take, fo that the faid thep defendants might appear 
[3^93 in that court to anfwer the then plaintiffs in that plea* That 
afterwards at the faid mayor's court, holden on the 13th of 
Jaauary aforefaid, the then plaintiffs appeared^ and the ferjeant 
91 mace returned, that he by virtueof the faid precept on the faid 
^thof January had attached the then defendants by the faid 1500/.} 
therein ftated as then being in th<s hands and cuftody q{ the 
faid gamiOiee, fo that they might appear to apfwer the then 
plaintiffs in the pfea afore&id. That the then defendants^ al- 
though folemnly called in the fame court on four feveral days, 
that is to fay, on the 13th, 14th, 73, and 24th of Janwry af«rc- 
faid, did not come, but made default on each of tbofe days, 
which were recorded ^gainft thep : aiid thereupon afterwards 
the then plaintiffs prayed proceft to warn the faid garnifliee to 
a(l|^ar in the court to ibew caufe, &c. Whereupon at the 
iame court it was.commanded by diat Court tp the faid ferjeant 
at mace, that he fliould wain and make j^nown to the faid 
garnifliee that he fliould appear i|i that court to be holden on the 
27th of 'January aforefaid, to fliew caufe why the then plaiptiSs 
ought not to have eaecutiqii of the f^id 1500/, fo attached in 
his hands and cuftody as aforefaid. At which court fo hpldea, 
&e. the faid ferjeant at mace returned, that he by vifttte of the 
iaid laft jncBtioned precept had warned and made known to the 
faid gsumifliee to appear at that court to fliew caofe, ftc. And 
thereupon at the fame xourt the faid gai;nifliee appeared and 
had leave to imparls That the daid fartfliee on riie 15th c( 
Novaohr 1 80 1 pleaded in the fame court, that die thea {ilnodCii 

ought not to have execution againft him of ihe fatd 1500/. ifl 
monies pumbercd fo attached asafovefaid, orof any pait therocf; 
becaufe he Xaid that (it tbfi time of making thtfiii attacAatfntt ^ ^ 
any timejince^ lie had not owed to or detained firom^ or tbco hid 

owed 
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owed to or detained* from the then defendants the faid 1500/. or '^^^* 
any part thereof: and thereupon^ iffue was joined. That on the M<Daiiiel 
25th of November 180 1 this iiTue came on to be tried in the agaii^ 
faid court of the mayor, when a verdift was found that at the Hughes, 
time of making the atrachnient aforefaid the faid garnifliee owed C 37^1 
to and detained from the faid then defendants the fum of 1500/. 
in monies numbered as the proper monies of the then dofend- 
anis. That judgment was thereupon given by the faid Court, 
that the then plaimifFs flionld have execution of the faid ij^ooL 
ip monies numbered, fo attached and found by the jury as 
aforefaid, by pledges if, Sec, and procefs for the remainder- 
And thereupon the faid plaintiflFs found fuflBcient pledges to 
reftore, £cc. and a precept being deliveredi the then plaintiffs 
had execution, and thereof acknowledged themfelves fatisfied." 
That it did not appear by the faid record or minutes of pro- 
ceedings that the then defendants or either of them had ever 
been fummoned i9 appear in the faid court. That the prefent 
defendant gave in evidence at the trial of this caufe a letter 
written by the faid W, Mac Daniel to the defendant, bearing 
date the lyth of September ^8ol, wherein the faid W. 
Mac Daniel alluded to the faid attachment by faying, <' if it 
" (hould be in our power to rife the attachment, can we de- 
*^ pend on your goodnefs to pay us, or accept bills for the 
** amount immediately after the fame is done ? But no evi« 
dence was given of the plaintiffs in this caufe or either of them 
having had any knowledge of the faid attachment, except the 
fame can be and. as far only as it can be colle^ed from the faid 
letter; nor nvas any evidence given thai the plaintiffs owed tie faid 
Pattefon and others the faid 1 5 00/. or any part thereof. The queftioa 
for the opinion of the Court was, Whether the plaintiffs were [371] 
entitled to recover the faid fum of 150c/. fo paid by the faid 
underwriters into the defendant's hands for the plaintiffs* ufe 
as aforeCiid i 

Sarry, for the plaintiffs, contended that the proceedings ftated 
in the mayor's court were wholly irregular and void a principio^ 
and not binding on the prefent plaintiffs. Three parties are 
neceffary in a proceeding on foreisn attachment, the platntiff^^ 
the defendant, and the garnifhee. The plaintiff muft pnove hi§ 
debt i the defendant muft have due notice of the procefs againft 

him 4 
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1803. him ; and the garnilhcc muft be in the aAual poffeffion of that 
mriTvTI... properly of the defendant's which is to be attached :. neither of 

agatnfl which is made out in this cafe, and therefore the plaintiffs are 
Hughes, entitled to recover. Firft, ic appears upon the date of the cafe 
that the defendant, the garniOaee below, had not in fa£l re- 
ceived the plaintiffs' money at the time when the attachment 
iflued, which was on the 7th ol January i8oo, returnable on the 
f 3lh J for the property did not come into his hands till between 
the 31ft of May and the ift of June: but an attachment cannot 
be of goods in which the party had no property at the time. 
17 Ed. 4.^. 7, and Bro. Abr, dette. pi. 163. ; nor of a debt, be- 
fore ic is duCj Dftlton v. Smeliey {a) ; nor can it charge any 
other than the debtor himfelfi Majlers v. Lewis {h). So in 
BroA V. Zmtth (r) it was holden that condemnation in foreign 
attachment, after the a£lion commenced by the creditor In the 
fuperior court, but before plea pleaded, cannot be given in evi- 
denceon non affumpGt, but ought to be pleaded in bar. [£tfTt> 
rence J. That is contradided in Savog/s cafe (J}, j So is the 

[37^3 cafe of JFUls v. Ncedham {e) : but there it fcems that the re- 
covery muft have been had before the a£iion commenced above. 
Now here it appears that this caufe was tried in February i8o2y 
and the niG prius record will (hew that the adlion muft have 
been commenced prior to the 25th of November 1801, when 
the recovery was had in the mayor's court. Secondly, the de- 
fendants below had not due notice of the attachment, and there- 
fore ought not to be prejudiced by the verdi^ and judgment^ 
which they had no opportunity of controverting. Lewis v. 
Clarges {/)* And in Smitb v. Ridges {g) the return of nit 
habet^ nee est inveutus, agninft the defendant below, was holden 
not to be within the cuftom, and therefore not binding upon 
him. as a notice to defend. And again, in Fi/ber v* Lane and 
others (b)^ where the proceedings in the mayor's court appeared 
to have been the fame as here, the Court of C. B.-gave judg* 

(d) Cro. Elisn, iS^, (b) 3 ^<z/i.49. 

\c) I Soli. 28c. {d) 1 Salt. 291. 

{e) E* 9 ^.3 citcdin2 Lutw. 995. 
(/) Gilb. Law ofEvid. aj. {g) T. Jon. 165. 

(A) J mif. 297. 

meat 
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ment'for the plaintiff oq the ground that no notice had in fad 
been given to her to come in and defend herfelf againft the at« 
tachment. [Lord EUmt^cagb C. J. There ia a very effential 
difference between that book and the report of the fame cafe by 
Mr. Jaftice Btackfiom {a)^ where Lord Ci J. Di Gny affigns aa 
the realbn for the deciGon, that the judgment in the mayor's 
court did not appear to be fuch as fell within the cuftom ; there 
being no fummona of the defendant Fijhtr^ twp any return of 
mbiif &c. Now here there is a regular return oinvnefi mveniuf 
^dniUIf appearing upon the face of the proceedings^ which 
(hews that the party waa not forthcomings and had notlung 
whereby he could be attached to anfwer ; and therefore affigtia 
a re;ifon why he could not be fummoned. J Thirdly, the plain* 
tiff below proved no debt due from the defendants beIow» the 
prefent phiintiQ[s> which is reijuired both by law and reafon be* 
fore a party can be entitled to recover ; and no cuftoni which 
difpenfea with fuch proof can be good. [Lord BUenhrmigb. 
There ia no iffue on the plaintiff's debt in the mayor's courts aa 
between htm and the garnifiiee, when the defendant does not 
come in and defend.--<vZ<# Bknc J. The only way in which that 
Cin come in iflue between them, ia by the gamifliee appearing ' 
and putting in bail. — Grqfi J. The attachment is lOeant in the 
£rft inftance to compel appearance.] In Hatton r. ffemonger {t)^ 
where the defendant pleaded a recovery in foreign attachment^ 
the cuftonn waa laid to be that the plaintiff (hould fwear to his 
debt ; for want of which the Court held the exception fatal on dc* 
•murrer. And in CeJki v. Brmt^ortb {e)^ and Paraittour t. Pah {J)f 
on a fimilar plea, the Court on demnrrer held that the debt vraa 
traverfaUe. Now here the piefent plaintiffs had no opportur 
aity below of traverfiog the debt, and tbeYefote the defendant 
ought to have proved it here ; efpecially as by putting in bail 
below he could have driven the plahiriff there to have proved his 
<itbt. And in Palmer v^ Hook {e) this very point waa ruled by 
BoifCtt. J. at Niil Pvitts, that upon non-aflfixmpfit for gooda feM 
aad delivered, if the defendant give in evidence that the debt 
was aitadied by foreigfA attachment irv X^m/c^fi upon a plaint le- 
vied by y. S. (tO' whom the plaintiff was indebted) agaiilft the 


(4). a JKm: ^4« 
(^) n 598. 

Vol. m. 


f^) I Stra. 641. fr) Cro. ES%. 9^. 
(r) I Ld. Raym* 727. 
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1^03. plaiottflP, the defendant will be driven to prove 'that the plundf 

— ~- was indebted to J* S., becaofe the plaintiff had no notice of the 

• M'Dahiel foreign attachment 5 and therefore it may be » only a contrivance 

HuGirBs. I>c^vc^>> ^be defendant and y. S. to bar the plaintiff of his pre- 

C*3743 ^^'^^ a&ion. 

Giles contriu The proceedings in the mayor's court in this 
inftance have been according to the long eftabliflbed nfage of that 
court, and part of the coftom of foreign attachment recognized 
by the Courts of WifindnJUr. If the property of the defendants 
below be found to have come into the .hands of the garnifiiee 
before plea pleaded, it is liable to be atuched by the cuftom. 
[The Common Serjeant, as Amicus CurisBi aflerted foch to be 
the conftant praAice : and obftrved, that there was no incoav^- 
sncnce in it ; for if the garniihee came in immediately and 
pleaded, he got rid of the attachment at once \ but if he chofe 
to wait, it was reaibnable that he fliould anfwer up to the time 
when he came in ; otherwife he would be liable to be harrafled 
with new attachments till the ezpeAed property was fixed in his 
hands.] This is recognifed as part of the cuftom in i Cm* 
Dig, tit. jtttac%menif C. /. 45K *< If goods come to the hands 
of the garniihee after an attachment granted in the mayor's 
court, they may be attached.** For which he cites PriwL 
Lend. («)• There it is faid, <* If A. attach the money or goods 
o(M* in the hands of R. in the mayor*s court ( and if JZ. hare 
00 money or goods in his hands belonging to M. at the time 
when the attachment Ihall be made } and fix months after R. 
iball become indebted to M; or have goods in his hands belong* 
log to Jf., the plaintiff <^. ty %nrtue oftbi attackmmt made as afirt* 
faidf fliall recover the money or goods he (hall prove caau tht 
hands oj R. after the atiacbment made s the general iffoe upon all 
C375] attachments being, Whether the gamiOise at the time of the at- 
tachment made, sr at atij time after^ had any money or goods 
of JIf • in his hands V^ Now here, though the attachment iffned 
on the 7th oijatuiary i8oO| before the money received, which 
was not till between the 31 ft of January and the i ft of June, yet 
it was all received before plea pleaded by the garniihee, the pre- 
fent defendant, which was not till the 13th of November iSoi. 

« {a) The page referred to is 197, but in my edition, which is the 
third, it is 255, 

. [The 
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[The Court having at firft intimated great doabts whether an iSoj*. 

ezpefiation of a debt could be attached^ and referred to Da/ton w«^[r^ 

▼. Smeliiy {a) as feeming to contradi£l the cuftom as ftated in atauJt 

PrvuiL Lond.f in which cafe it is faid to have been ruled that a HuoHBii. 

foreign attachment could not be of a debt before it was due : he 

aofwered] It is probable that Dalton v. SmelUy was the cafe of 

a debitum in prefenti folvendum in futuro, which it was at one 

time doubted whether it could be attached, though it has often 

fince been holden that it may. This proceeding bears fomc 

analogy to the plea of plend adminiftravit, which contains an 

averment that the defendant had no aflets at the time of the 

aftion commenced or at any titrtt afterwards s which latter words 

are neceflary to be added^ according to Genoen v. Roll {h). Se* 

condly. As to the objefkion of want of notice to the defendants 

belowi (the now plaintifis,) he had the ufual notice^ namelyi aQ 

order to fummon himt and a return of nihil thereupon \ which 

is recognifcd to be the proper courfe of proceeding by what is 

faid in Mr. Juftice Blachftonis Report {e) of Fijber v. Lam^ which 

differs materially from that by Wtlfonf as before noticed by the 

Court. However, if notice to the defendants below were ne* 

eeflary to exculpate the garnifliee, fuch notice is to be inferred 

from their letter of the 19th of September iSoi. And even 

after judgment in the mayor's court againft the garpiflieej the [376] 

defendants below would have been let in to defend on put^ 

ling io bail within a year and a day. Thirdly, As the judgment 

10 the mayor's court is a judgment againft the defendant below 

as by 'default, there is no ifliie there, as between the plaintiff 

below and the garniChee, upon the plaintiff's debt ; fo that the 

garniflice has no means of compelling the plaintiff to prove it> 

except by appearing and putting in bail for the defendant ; by 

flehich be muft make himfelf refponfible to the bail to pay the 

debt at all events in cafe it (hould be found for the plaintiff; for 

the bail below are anfwerable for the debt, and pot merely for 

the defendant's appearance. But he certainly is not bound to 

do this, and eannot be deemed guilty of laches for the omiiSon 

of it. Then not being cogniaant of the plaintiff's debt, it 

would be very unjuft to fubje£l him to the proof of it without 

any means of f^bftantiating it. The only queftion as to the 

(4) Cro. Eli%. It^ (i) Crc. Jae^ 13a. {c) 2 J?/0r. SjC. 

A^ Z garni(bee 
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1803. ganiiflieeis, Whether he had the property of the dcfcndanti 
^^^ ■ below in his hands at the time of pleading to the attachment? 

V ' agaiu/i The cafe of Hatton v. Ifemonger (a) docs not appjy ; for there 
HvGUss* the qucftion only turned upon a variance between the plea aod 
the cuftom fct forth. The cafes of Paramour v. Pain {b)% and 
Ccte T. Brainfortb [c), where the debt of the piaintiflF below was 
holden to be traverfable, where the money of the defendant 
was attached by the plaintiffs below in their own hands. In the 
cafe indeed of Palmer v. Hook id)^ it may be coUcdled that the 
plaintiff below and the garnifliee were different perfons ; but tbst 
cafe ftands alone, and is contrary to reafon and juftice. Here 
the now plaintiffs might have difpuied the debt with the plain- 
L377J tiff below by appearing and putting in bail long after they had 
notice of the proceedings^ as appears by the letter of the 19th of 
September. But fo long as the judgment below remains unre- 
verfed by error it mud be a prote^ion for the defendant, who 
}ias been compelled to pay the money once by legal proceft 
which be could not refif);. 

Barrjf in rep^y, iaid that the analogy to the plea of plene ad- 
miniftravit did not hold in refpefl of proceedings in the mayor's 
.court} becaufe there the ph in tiff fuing an admioiftrator was 
not only entitled to affets at the time of the adlion commenced 
but quando acciderint^ which was an anomalous cafe. That no 
cuftom could legalize that which was plainly contrary to reafon 
^nd juftice, as is admitted in 22 Ed. 4. 67. with refped to the 
cuftoms of London^ though confirmed by parliament ; and one of 
the firft principles of juftice is, that no one (hall be condemned 
without notice and having an opportunity of defending himfelf. 
And reftriAions have been pi|t upon the generality of the 
cuftom of foreign attachment by this Court in Q^l v. Smitb [f\ 
^pd Grant v. Havfding^ ther% cited ; where it was bokten thai 
money direAed to be paid by the Mailer's allocatur, and even 
money awarded under a rule of Court, cannot be attached, it 
being in contravention of judicul orders ; thovgh the cuftom 
bas been generally certified to be that all debita in prefenti fol^ 
venda in future are attachable. 

Cur. adv. rolu 

{a) I Stra. 164. {h) Cro. ESk, 598. (e) IL 830. 

(J) 1 Ld Rajf. 727. \e) 4 Term Rep. 31a.. 

Loid 
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Lord Ellenborough C. J. now delivered the opinion of the 1803. 
Court. After dating the cafe, _^ 

• It was objcfted on the part of the plaintiffs, that the defend- asainlt^ 
ant could not avail himfelf of the judgment recovered againft HughisT 
him in this cafe in the mayor's court as gatniihee \ firft, becaufd L*378] 
be, the garnifliee. had not received and did not owe to the de- 
fendants below (the plaintiffs in this fuit) at the time of the 
attachment any part of themonejr for which the attachment was 
levied: the attachment being laid on the 7th of January 1800^ 
add the moi^ey being by the cafe (lated to have been received at 
a time fubfequent, viz, between the 31ft o( January and the 
ift of June 1800. The fecond objedlion was, that the defend* 
ants below, (the plaintiffs here), had not dutf notice of the pro- 
ceedings in the mayor's court againft them. Thirdly, That thd 
plaintiff below had not proved his debt againft the defendants Mow 
(who arc the plaintiffs Ticre). 

As to the firft, it cannot be neceflary to prove more on the' 
plea of non aiTumpfit than is required to be averred if the at- 
tachment had been fpecially pleaded \ in' which cafe it would be 
fufficient according to the certificate of Starkey the Recorder, 
aa Bd. 4. 30. *. (alfo in Mr,«crjt. JFUiiami's Note on TurbtlPt 
cafe, 1 Sand. 67. «•) to have averred that the plaintiff belnv^ 
levied his plaint, that nihil was returned to the defendants on 
that fait, on which the plaintiff furmifed, that the now defend* 
ant, the garnifhee below, owed the plaintiff* below a fum of mo-* 
ney, and prayed that the then defendants might be attached by 
it, &c. with which required fa£ts and circumftances (and they 
are the whole of the matters certified by Starkey as forming the 
ground for an attachment of a debt in the hands of the gar- 
nifhee) the proceedings in the mayor's court, together with the 
admitted fa£ts of this cafe, entirely coincide and agree. So 
that it appears that the proceedings have been ftri£\Iy regular 
according to the cuftom : and it can be only on the grounds of [379] 
the Court's feeing that thofe proceedings are void, (and thefe 
certainly are not fo upon the face of them), that the judgment 
of the Court below fails of being a bar to an a£lion for the* 
recovery of the fame fum in an6fher court. If the proceedings 
are not void, the jury there having found a verdid, contrary to 
fa£l, as ftated in the cafe, in finding that the garnifhee owed 

the mopey at the time of the attachndent, fuch ftatement can- 

A a 3 nol 
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1S03. not thereby deprive the garoilhee of this defence : for if it oooUi 
M'dIniel ^® '®» ^^ would be liable to pay over again chat mooej, which, 
^ainfi ftfter the jadgment againft him in the mayor^s court, he could 
'^uGHfif. ligYc imd no meant of retaining in his hands : which would be 
a degree of injuftice that the hw of the land, which allows of 
fttch a cuftom, will not fuffer to refult from the application of 
it. The cafe cited of Smiib v. Ridges^ Sir nomas Jma^ 165. 
was the cafe of a c'ullom not purfucd as laid, and wholly de« 
qided on that ground, and has no bearing on the prefent quef- 
tion. And fo was the cafe of Hattan ▼• Iftmongir^ i Sira, 641. 
There the cuftom had been laid that the plaintiff (hould^Mir t9 
bis debt, and the garniihce in pleading it did not (hew any oath. 
This amounts to no more than a failure in proving the cuftom 
as laid, which is fatal upon the principle laid down in Mor^ 
wis V. DiuUam, 2 H. Blae. 36a. but it does not prove that fuch 
was the cuftom, or that independently of the allegation the law 
required any fuch^ proof. Parammir v. Pmn^ Cro» £Ihi. 598- 
was the cafe of an attachment by the defendant above of the 
plaintiff's debt in his own hands : and therefore as between fuch 
partiea the debt, which was alfo etprebly allei^ed to be duf « 
QB^ht be well tra?erfabie. The cafe of Cch v. Brainfortb^ Cn. 
Siiz. 830. was where the defendant pleaded that the plaintiff 
[380] ' was indebted to him, and coftceffii filverff and pleaded a foreign 
attachment in London^ which feems to have been like the for« 
Iner, an attachment by the defendant for his own debt in his own 
bands ; but whether it were fo or not, the exiftence of the debt 
was fubftantially alleged in liis plea, and therefore at any rate 
on the ground of fuch allegation the debt was traverfablc. As 
to the cafe in Lord RayfmaJ,'j2'ff before Lord Holt at niC prius, 
there muft have been feme miftake in that report ; for it would 
defeat the whole effcA of the cuftom of foreign attachment if 
die garnifliee fliould, without meana of proving it, be obliged to 
prove the debt of the plaintiff below in his own defence here, 
fuch plaintiff not having been before by the terms of the pica re- 
quired to do fo in the court belor. If it were ever neceflary, 
however, it could not be foin the prefent cafe, where the de- 
fendants below had nptioe to defend, and negleQed the defence, 
or rather negle^ed the bailmg of the debt ia^e a6lion below. 
It will be recoUeftcd that the frame fig the record in the court 

below 
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below and the hCt found by the wetdiBt make it in this Cafe 1803. 
whplljr unncccffary to decide whether the coftom of foreign at- jj«n7Higj^ 
tachment extends to debts as between the garnifliee and the de- againfi 
feddant below (not being of the particular defcription of debtta Hughes. 
in prxfenti foWenda in futuro) which have not become aQuali]^ 
due at the time of the attachment laid. Our deciGonftherefore^ 
leaves that queilion (fuppofing the h£t had fo appeared upon the 
face of .the record below} whollj untouched. 

Judgment for the Defendant. 


BoaTLiKGK and Others agaiftfi Inglis and Others, Affignees of Fridi^, 

Crams» a Bankrupt. ^^' "*• 

TTHIS was an adion of trover to recover the raluc of 100 A trader m 

caflcs of tallow, which was tried before Le Bhne J. at the ^^^^^^ 
Sittings after laft Hilary term at Gmldball^ when a verdid was og^ertain 
found for the plaiutiiFs for 22oo/.» fubjeA to.the opinion of the oonditioosfor 
Court on a cafe referved ; the (hort ftatement of which is as " ^^^ V^ 
follows ! On the 13th of Stptember 1798 a merchant in Londdm y^^^ goods 
of the name, of Crafge entered into the following contraA in home irom 
writiog with Captain UJberwood of the (hip William t «< Me- his corre- 
" morandum for charter, London^ Sipt. 13th, 1798. It is this [u^^Jjf^JJ^h^ 
** daf mutually agreed" between the parties, *[ that the (hip accordingly 
'^ (ball proceed to &• Peterjhurgh^ and there load from the fac- ihipt the 
« tors of Craw a complete cargo of ftowage goods,'' &c. « and «°°^ ®^^*^* 
** therewith proceed to London and deliver the (ame, on being, ^i,^ ^^^ of the 
** paid freight 10/. pir, ton for tallow, (and fo on in certain freighter, and 
^^ proportions for other goods) ; one haUF of the freight to be (ends him the 
" paid on unloading and right delivery of the cargo, and the JlJ^^riading 
'* remainder in three months following. Twenty -five running ^f ^^ cargo : 
** days are to be allowed Cram (if the (hip is not fooner dif- held that the 
" patched) for loading the (hip at S/. Piterjburgh^ and 15 run- **^'^°^ 

board fuch chartered fiup does not preclude the right of the ooufignOf to ftop the 
goods while ia traafitu.on board the fame to the vendee in cafe of his infolvency in 
the mean time before aftual delivery, any more than if they had been delivered on 
board a general (hip for the fame purpofe. And a demand of the goods having been 
made by the agent of the eonfignor upon |he captain before they were unloaded ; 
after which he delivered them to the affignees of the vendecf held that the coBfigaur 
night maintain trover againft the affignees. 

A a 4 5« ning 
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rSoj. <« ning days for ddirertng at LoriJbn^ and lo days on detniimg6- 
BoHTLiifGK " ^^^ *°^ above the faid laying days at 5/. per day. Penalty 

againfi '' '^^ non- performance looo/. The captain to fign bills of 

Inglis. '* lading for the cargo, &c. and to addrefs Meflrt. B^kGngk 
«< and Co. Si. Petir/burgbJ* On the 15 th of September 179S 
the (hip failed from London^ and afterwards arrived at her place 
of deftination. 
[382] '^co. followed in the cafe a long detail of the correfpondence 

between the plaintifls and Crane^ which| having been before 
ftated in the report of the cafe of Inglis and othersi affignees of 
Crane f v. Ufiervrnd (a), it is nnnecefiary here to repeat. It will 
be fuiScient to add to the general ftatement there given what 
relates more particularly to the taUow in <itteftion. By letter 
dated Su Peterjhurgh^ the 1 6th oi OOoker 1798, the plaintifis 
wrote to Crane the bankrupt, acknowledging the receipt of his 

^ letter of the 15 th of September by the (hip WiHiam, Captain 

VJbervmd^ who was juft arrived \ and adding, " we have been 
'< fortunate enough to purdiafe 100 calks of die beft foap tal- 
' «* low, eonfifting of two parcels at 64 rubles. But Meffrs. C. 
*< and Co. inform us very pofitively that they will in nowife be 
^ able to execute your order for 100 calks } for they will only 
<c buy Siberia tallow, which according to the moft rtoent ad* 
** vices will not arrive till towards the end of this month. Thofe 
*' gentlemen have therefore, in order not to expofe Captain 
^ UflnrvMi to a poffibiUty of paffing the winter here, decided 
** not to give him any tallow; which renders it neeeflkryto 
^ hate recourfe to complete the Ihip unth deals. We have 
<< already agreed upon that matter with Captain TJJhervoeod upon 
^ the fame terms as thofe nrade with Captain Reed.'* On 
the 1 8th of OSoier 22 calks of the tallow in quefti6n were 
Ihipped on board the William^ and the remaining 78 calks on 
the next day ; of which die plaintiffs informed Crane by a letter 
dated the 19th ; .containing further, *< When Csptain l^r* 
^< nvoed arrites in London you will have the goodnefs to arrange 
** ilsacters with htm in the fame manner as we have dene with 

[3^3] '* Captain Reed^ calculating how much taUow he could have 
<< loaded in lieu of the deals. We have (hipped for the account 
<< of Meflirs. ^Schneider and Co. per the abovementioned (hip 

{a) Aukf't voL 5f;, 

« mUiam, 


ni THE FokTY-THtRb Ybaa op GKORGE in. 2H 

*« WUlUmr fix cafll» of fur, and rcqucft yoti to fettle the freight i^. 
" with thofc friends/' The twb inroices of the tallow^ fliippcd, g^^"^^^^ 
50 caikft each, were thus intitled $ agdffi 

«* St. Peter/burgh^ ipth Oft. 1798. Imtm 

^* Invoice of 50 caiks of tallow for foap, firft quality, bought 
** for ready money, and put on board a lighter under the mark 
'* and number as per margin, for the (hip the William^ Captain 
'^ R» Ufierwood^ for London^ far account and rtjk ef Mr* G. T* 
'^ Crane in London." 

In each of the invoices the plaintiffs charged i per cent, for 
brokerage, extra charges, and 2 per cent, comihiflion ; and at 
the foot of each are the following words ; " We debit your 
** account cunent for the aAiount/' The bill of IMing for the' 
tallow is dated the aad of ORober^ and dire£ts the tallow to be 
delivered «'ffl Mr. C. T. Crane, or to his ajftgns^ he or thej paying 
**fi^^ht for the fame as per charter-party.** On the a6th of 
Oilober thu.plaintiffi5 wrote to Crane a letter, in which they fayt 
*• The prefent fcrves to hisind you inclofed bill of lading for 
'* 100 ca&s of tallow per thie ^///^m, Captain tJflferwoods the 
" other bills of lading will follow in our next." After fending 
off to Crane one part of the bill of lading, for the tallow, the 
plaintife having received information of his infolvcncy, th<*y 
fcnt another part of the bill of lading to 'John Schneider their 
agent or correfp.ondent in London^ which was received by him^ 
and who made infurance on the tallow for the plaintiffs on the 
aad, 23d, s|nd a7th of November 1798, and which tallow Crane 
had previoufly ordered to be infured : but on his failure, and 
previous to fuch infurance being effedled, the broker declined 
to execute the order for the infurance. And on the 30th of [3^41 
OBober the plaintiffs wrote to Crane utnler cover to Schneider 
the letter which is fet forth at large in the firft report of the 
cafe {a)\ ftating in fubftance their former doubts of his folidity 
and diiTatisfa^lion with his corfefpondencc : their fnrprize at hia' 
order for the goo<bb]r theT/flrV/iSnn, Captain l^^rw^o^, of whichi ' 
out of regard to his hitereft, they (hould have preferred the non* 
execution^ and facrificed their commiffion if the engagement' 
made by him mtb the captain had not compelled them to give^ 
him kis loadings That they, the plaintiff's, had remitted him 

{a) AfUc^ I vol. 5x7, 518. 

6 [Crane) 
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1803* (Crime) bf tlie laft poll the bill of lading for the 160 calks of 
*~*^ tallow, bat having fince received alarming intcUigencr of bif 
aeamfi fitnation, they reqoefted him to iiu'nilh Scbtieider with fafficient 
InoLit. fcciiritf for the amount of the goods hj the WUliam : on which 
condition only they authorifed Scbimdir t6 deliver him {Crmm) 
the bills of lading of the hemp, iron, and deals they were going 
Co fend. And then they add, ^ In the contrary cafe you will 
have the goodnefs to deliver him {Scbntidtr) without delay the 
'* bill of lading indorfed for the 100 eo/ks of iatbw^ ^^nbkb hi 
*<. hJds tbi duplicate* Afterwards Mr* Schneider will make nfe 
** of thofe doGumrnts to receive the cargo in qoeftion, snd effeB 
*' the foli thereof fur your account^ employing the proceeds there* 
^ of in acquitting che bills of about 36,000 re. which we Iball 
^ draw op you in a month," &c. Several other letters to the 
fame tStOi were fent from the plaintifis to Crane^ which are 
alfo ftated in the former report : In one of thefe, dated 2d No* 
venAer^ they fay, ** We fend this day to Mr. Schmider the bills 
*< of lading for the iron, hemp, and deals, per the WUBeun^ 
<< Captun UJhemvoodi If you will then fulfil the condition we 
Q853 « made to you, to give Mr. Schneider the needful fecurity, he 
** will deliver to you all the bills of lading ; if not^ he %mO re* 
**. cnvefrom you the bill efUding for the 100 caflu oftaUoiw% and 
*< on arrival of the fhip receive her cargo^ and ofterwards froewn 
** the fate thereof for your account^ The tallow in qoeftion was, 
on the (hig's arrival at London^ viz. on the 31ft df Decembir 
1.798, demanded of the captain of the fFi/Sam on behalf of the 
plaintiffs, and before it was taken poffifion of by the defendcmte^ and 
was regularly demanded of the defendants, and a tender of 
fireight, ezpences, and charges made on behalf of the plaintiA 
before this a£tion was commenced ( but the defendants did not 
deliver the tallow to the plaintiffs. Crane committed an oJQi of 
bankruptcy in England before the tallow in queftion was de- 
livered on board the WUliam in Ruffia^ but not before the pur- 
chafe of it on his account, vis. o#the i6th of OBober 1798, and 
a commiflion of bankrupt afterwards iflued.againft hfrn, upon 
which he was declared a bankrupt, and the defendants were 
choCen his aQignees. On the 4ch of Jammry 1799 Captain 
. XJfhtrvHiod delivered the tallow in queftion to the defendants 
(under the bill of lading thereof fent by the piaiotiffii to Gv^r, 

and 
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ftnd which was rccciTed by the defendants] upon being indem* 1 8o], 

Hificd by the defendants. « *""""* 

' By one of the mercantile navigation laws of ^uffia^ publiOied agaiufi 

the 95th of J^tf/f^ i8ox» (/ X38.} << It is ordered, that if, in Inglis. 

*' cafe of nnpaid debts or bankruptciesi ^ny body has reafon to 

'' fafpefl that the debtor or bankrupt has any thoughts of 

'* making the creditor lofe, and therefore loaded on board of 

^' (hip or veflel goods ox cargo, in fuch a cafe the creditor is to 

*' give notice in town to the head judge of the court, in diftridls 

*' to the chief, that the (hip or vefiel, or goods, or the whole 

'< cargo ihould be retained time enough^ until the full payment is [3^0 

•* made to whom due/' 

The judges of the cu(t6m«houfe court of St. Peter/burgh have 
gWen the following opinion on the above-mentioned law ; which 
was read at the trial, fubje£t to the opinion of this G>urt as to its 
admiflibility. '< By his Imperial Majc(ly*s ukaas and refolutioa 
*< of the cu(lom*houfe court of St. Peter/burgby this atteftation 
" is given to the 5/. Peterjhurgb merchants of the firft chfs, 
" Bohtlingh and Co., upon their requeft 1 that concerning a fuic 
** at law having in London with the London merchant 71 Crane^ 
^ they wanted an atteftation of the 138th S» in the mercantile 
'^ navigation laws, and that this law is generally received and 
" a^cd upon ; wherefore they demanded a teftimony of this 
'^ tenor. That the feller or (htpper of merchandize, if he have 
" reafon to fufpe£t the circumftances of the purchafor or con* 
** fignee, and being not yet paid for this merchandize, has a 
'* right, by vfrtue of the faid law, to reclaim and take back this 
** merchandize out of the Jbip in which it may be loaded ^ although 
'* the bills of lading were already tranfmitted, and without re» 
" garding that the /hip has been chartered abroad or here^ or out of 
** the houfe, warehoufe, or any other place belonging to the pur- 
** chafer ; and that the merchandize muft be given back to the feller 
** Qrjhippetf and is not brought in concurs. And whereas it is 
" ordered in the abovementioned mercantile navigation laws, 
" publilhed the 25th of June 1781, in the 138th 5., If in cafe 
'* of unpaid debts or bankruptcies any body has reafon to fufpe£l 
*' that the debtor or bankrupt has any thoughts of making the 
" creditor lofe, and therefore loadeth on board of ihip or vefiel^ 
*' goods or cargo; in fuch a cafe the creditor is to give notice 
<' in town to the head judge of the court^. in diilri£ks to the [^87! 

« chief. 
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1803. ** chief, that the fliip of vttklf or goods, or the whole cargo, 

^ ''~~' '* fliouLi be retained time enough until the full payment it made 

^aJaawt ** ^^ whom due* In confequence whereof, and by virtue of 

IsoLis. ^ this law, if the feller or Oiipperi in cafe of bankruptcies, can 

*^ identify that this merchandize belonging to him is here in 

^ (hip, warehottfe, or wherever they may be, in fuch a cafe the 

^* goods muft be given back to the feller or (hipper, being his 

'< property, and cannot be brought in concurs. In confident- 

^ tion whereof this atteftation is given to them BobiRngk and 

** Co. Underwritten* by the prefiding judges^ and fealed by 

^ ^< the feal of the St. Ptttrfrurgb cuftom-houfe court, the 25th 

"" << &^/fmi«r 1800." (Signed by three judges.) 

The queftions for the opinion of the Court were, ift* Whe- 
llier the opinion of the judges of the cuftom-houfe court above 
ftated were admiflible evidence ? If not, it is to be ftmck out of 
Ae cafe, sdly. Whether the plaintiffs were entitled to recover? 
If the Court fliould be of opinion thst they were, the verdift 
for the plaintiffs was to fiand, and to be entered up for fuch 
damages as the defendant Mr. tngHs and Mr. Scbmider (hall 
agree upon. If the Court Qiould be of Opinion that the plain- 
tiffs were not entitled to recover in this aAion^ then a nonfait 
to be entered. 

This cafe was argued in the lad term by 

Marryat for the plaintiffs, who compared it to the cafe of 
Inglis V. U/birwood{a\ which arofe out of the fame tranfa&ion. 
Upon the firft queftion referved he contended very (hortly, that 
. the certificate of the opinion of the judges of the cuftom-houfe 
[3881 ^^' admiflible in evidence, not fimply as a report of the opinion 
of the Court, but ?s an adjudication of the law certified under 
the feal of the court, and therefore entitled to the fanie credit as 
the exemplification of a foreign judgment. Secondly, Upon the 
general queftion of the right of flopping in tranficu, he con* 
tended, that upon a review of all the cafes fuch a right exifted 
by our law in the confignor or vendor even after a delivery of 
the goods on board a (hip chartered by the vendee : and that 
that rule was not broken in upon by the cafe of FtnoUr and ano- 
ther, affignees of UunUr and Co. v. M^Taggart and Co. (i)» 
cited in the laft-mentiooed cafe, which was very dilUnguiduble 

(a) AnUf I vol. 515. (i) Jinie, i voL 52s. 

from 
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from the prefent. There the (hip had been chartered hj the i8oj. 
bankrupts for three years. They bad as abfolute a control over 
her at the tirae as if (he had been their entire property, independ- apiumfi " 
ant of the mafter or ownersi and the freight alfo had been paid Imgi.i8. 
in the ftipulated manner ^ and the goods in queftion were put 
on board by the rendors under the ezprefs orders of the bank«y 
rupts, to whom they were delivered for the purpofe of being iy 
them conGgned to their correfpondents abroad* Whereas hercy 
and in the cafe of chartered (hips in genera], the (hip is under 
the control irf the captain appointed by the owner, and the cap- 
tain ads as a middle man between his owner and the freighter ; 
having a lien upon the goods for his freight, and anfwerable to 
the owner for his condu£i, and for the moft part engaged only 
to perform a ftipulated fervice, and not bound to obey the com- 
mands of the charterer, generally. And further, the goods were 
in this cafe ftopped in their tranCt to the vendees. The cafe of 
Fowler v. M^Taggart can only be fupported upon this diftinc- 
tion being otherwife contrary to the general clafs of cafes upon 
this head, and particularly to the fubfequeqt one of Hol/I r* CS'Pj 
PowfiaU {a)^ before Lord Kenyon, where, after a delivery of goods 
by the vendor on board a chartered (hip, tt was ruled that he 
might reclaim them upon the infuivency of the vendee } and the 
Court afterwards rej'^Aed a motion for a new trial. [It was 
obferved by Lawrence J. that no queftiou was made there upon 
the diftin£lion of its being a chartered (hip.] In truth a delivery 
on board a chartered (hip is no more than a delivery to a parti« 
cular carrier, wharfinger, or packer, 'named by the vendee, 
which, though fufficient to make the latfer refponfible in cafe of 
a lofs, has never been deemed fufficient to deveft the vendors 
right to ftop in tranfitu. All the cafes are coIteQed in that of 
EUis V. Hunt (3), (particularly Stokes v. La Riviere^ where the 
delivery was to the particular agent of the conGgnee, and Hun* 
ter V. Beal^) and alfo in Hodgson v. Loy (r), and Mills r. Sall{d), 
in which latter the vendor ftopped the goods even after a delivery 
to a wharfinger^ who received them and paid the freight and 
charges on account of the vendee. In all thefe cafes the de« 
livery was to the avowed agent of the vendee, yet being for the 

(a) I Eft>. Caf, at Nl. Pri. 2i$. (i) 3 Term Reff. 464. 

(f) 7 Term Jtef. 440, {d) rBof. fit Pull, 457. 

purpofe 
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1803. purpofe of carriage to the vendee^ the right of llopptog in trto> 

B*"""^ fita^ ftill continaed till the goods came to his aQuai poflcffioo* 
agamfi To fay otherwife in this cafe would be to contend that the iranfii 

Inglis. was at an end before it even commenced. There is alfo a great 
-<iifierence in reafon between a conftrudive and an aQual deU* 
very to the vendee ; for in the latter cafe the trader has the 
often Cble owner Qiip, and thereby gains a -general credit : it is 
therefore juft that the general creditors ihould have the benefit 
[390] of it. But it is otherwife in the inftance of a delivery on board 
a (hip, whether charteri^d or not : there the goods are ftill un« 
mixed with the mafs of the trader's property! ^nd diftiogui(hab!e 
from it i though if be gain a particular credit by means of the 
bill of lading, |he goods (hall be pledged to the particular aedi- 
tor i as in LicUorraw v. Mafon (a)i unlefs where the holder has 
notice of the defcQive title (i). Befides, half the freight waS| 
by the terms of the charter- par ty, to be paid by Cra^€ before he 
was entitled to receive pofleflion of the goods, which was not 
done : and on that account alfo he was not entitle4 to them } is 
in NortheyY. Field [c). At any rate, however, the law otRuffia 
Is deciGve in favour of the configoors in this cafe, the right of 
reclaiming the goods by the vendors being given by that U^w ia 
cafe of the infolvency of the vendeci without regard to thp 
delivery having been i|iade on board a chartered Qiip or othpr« 
wife. Befidcs which, the delivery to Crane was only to be made 
conditionally, namely, on giving fecurity, as appears by the letter 
of the 2d of November^ and alfo on payment of half thc/reight as 
required by the charter-party ; and fuch conditions not having 
been complied with, no property attached in the bankrupt. 

Gafehe^ control, after obferving that in the former cafe of 
Inglis y* U/berwood{d) it was conceded that the queftion de- 
pended altogether upon the Ruffian law \ and that if the cafe 
were not controlled by that law, the delivery being on board a 
chartered Khip, the right of ftopping in tranGtu would no longer 
exift \ contended, that the cafe of Fodder v. M^Taggart^ there 
cited, was dire£lly in point upon the fubjeA ; and repeated the 

fjQi j Tame argument^ which he had urged in the former cafe. And, 
in anfwer to the arguments now advanced, obferved further, that 

(a) 2 Term Ref 63. {h) Solomont v. Ntffin^ lb. 674. 

\c) 2 Efp, Ni. Fri: Caf. {J) Jnie, k voL 515. 

the 
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the length of time for which a (hip U chartered cannot vary the 1803. 
cafe, nor the circumftance of the freight hating been paid to ^ JxtniaE 
the owner, which cannot be known to the world in general. d^ait^ 
The ground of diftindlion between a delirery on board a char- Iiiglis« 
tered and a general (hip is,, that in the former cafe the party has 
the excl^fiTe pofleffion, and the captain is his fole agent pro 
tempore s and in iht latter the poflcffion till delivery to the Yen« 
dee is in the carrier, who is a middle man ; although for fomc 
purpofes a delivery even to a general career, if named by the 
vendee, will bind the latter to ftand to any lofs which may 
happen while the goods are in tranfitu. If then* the delivery 
were complete to Crane the vendee, no queftion can arife upon 
the non- performance of any condition -, diough it is not dated ia 
the cafe that half the freight was not paid ; and if the delivery 
were binding according to the terms of the charter-party, no 
fubfequent orders of the confignors impofing any new conditions 
could avail to alter the contra^, unlefs they can eftabli(h their 
right to ftop in tran£tu. The cafe of JHh//l v. Pawnallf which 
• was only at niG prius, was decided before Fowler v. M^Toggart 
was 6rft brought forward to general notice in the argument of 
Hedgsan v. Loj {a)^ and before the diftinAion as to chartered 
(hips was publicly difcufled. And there is no inftance in the 
boolcs of the right to ftop in tranfitu being fuftained after a com^ 
plete delivery to the particular agent of the vendee. In Hunter 
V. Bemie {t) the goods were ftill in the hands of the innkeepcTy 
who was a middle man^ when they were fent down to the qnay^ 
though by th( orders of the vendee. In Stakes v. La Riviere {c) l39^j 
the goods were ftopped in the hands of a general carrier, though 
named by the confignee i who might therefore be confidered as 
the agent of both parties for that purpofe. And the cafe of the 
packer (lands on the fame foot. All thefe cafes were fully con- 
fidered in BUis v. Himt {d), where it was fettled that the goods 
having once come to the virtual poflelCon of the vendee, or 
thofe who ftood in his place, as, in that cafe, by putting a fnark 
•n them^ though ^y ftill remained at the inn where they were 

(«) 7 Term Rep. 44 a. 

{b) Sittinga after Trinity term 1785, .at GuiUiaBt cor. Lord Maqf' 
JUU, cited in ^ Term Rep. 466. 

(f ) t Term Rep.4^ (</) 3 Ttrm Rtp. 464^ 

lodfsd 
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iSpj. lodged -by the carrier, and therefore die traafiUM was not endel 
2 ^ i^ ^^&f yet the vendor could not reclaim them. Now here the 

^g^^fi only tranfittts w^s from the warehoufe of the plaimifis on board 
t^Q*eiMf the chartered (hip» where they were delivered aa into the floats 
iog warehoufe of the vendee ; lince which the goods have al* 
ways remained in the fame hands: and if the captain did wrong 
in delivering them to him or his affignees he may be anfweraUe 
to the plaintiSsy but the property of the aflignees in the goods 
could not be dieve&ed, at leaft without an a£lual (lopping of them 
while in tranCttt. tit then proceeded to comment on the 
J^iiffan law, and argued that it made no di£Ference in this cafe, 
pot having been purfued according to the terms of it ; and that 
|he certificate of the opinion of the cuftomrhoufe judges could 
Wt be received in evidence, being no more than a mere report 
of their opinion, and a parol expofition of a written law, and 
that too extra-judicial. But it is unneceflary to ftate this 
part of the argument further, as the Court g^ve no ppinion 
ypon it. 

. Marryai ti^ reply diftinguiQied this from the cafe of F^wkr v. 
f3933 ^^Tafgarty where the party was in the excluCvc poficffion of 
the (hip and without controul : the captain and crew were ap- 
pointed by and refponfible to him alone. Whereas here, Cratu 
had only a cjaalified ownerfhip, limited as to place, timc^ and 
yfe of the vefleL Half the freight was to be paid for before de- 
lirery of the goods, and bills at three months given for the other 
half I which ihews that the captain was at leaft a middleman, 
If not the avowed agent of the owner : he had a lien for the 
price of tbe carii^e like any common carrier. Here then was 
imother right intervening between the conGgnor and confignee, 
whieh (hews that tbe delivery to the confignee was incomplete. 
Vj^ alfo anfwered the ob|e£lioos urged againft the application of 
Uie Ruffisa U w to the fads of the cafe. 

Cur« adv. vult. 

LawRfi ma J* iiow delivered tbe judgment of the Cpuxt (4). 

(a) This included only the opinion of Gr^fi and Li Blanc Jufticetv 
and his own ; Lord EUenborough C J. having been coBcerntd as Goan« 
fd ia th^ caufe when at the bar. Mr. Juftice Grofe was prevented by 
. andifpofition firom attending in court this day ; which occafiooed the' 
opinion to be dclivei:ed,by Mr. Juflice Lawrauc* 

This 
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This 18 an zGdon of troveri brought by tbc plaintifFsj mer- 1803. 
chants at Peter/burgh in Rujfm^ againft the defendants, who arc ^ 
the alEgnees of Crane a bankrupt, to recover the value of 100 aiabijh 
cafks of tallow. The caufe was tried at Guildhall at the Sit- Inglis. 
tings after lad Hilary term, when a verdiA was found for the 
plaintiffs for 2200/. damages, fu^jcdl to the opinion of the Court 
upon a cafe, which it will not be neceflary to read, as it does 
not differ from that of Inglis v. U/berwoodf i Eajl^ 5^Sm as to 
thofe fa£ls on which we have formed our judgment 3 it will 
therefore be fufEcient in the courfe of what I (hall fay to (late 
generally the circum (lances, on the ground of which our opinion C3941 
is founded. Two queftions have been made for the opinion of 
the Court. The firft is, Whether the opinion of the judges of 
the cuftom-houfe court be admiiTible in evidence ? The fecond 
18, Whether the plaintiffs be entitled to recover ? In the view 
we have of the fubjcft, it is not neceff^ry to fay any thing on 
the ffrft queftion, as to che admiCTibility of the evidence, except 
to (late that upon thitt queftion we form no opinion. The 1^(1 
queftion will turn upon this point, Whether the goods, which 
are the fubjedi of this adion, were ilopped (or, what is tan- 
tamount to it, demanded by any one authorifed by the con- 
fignors to receive them from the pcrfons in whofe poflcflion they 
were) while intranfitu: for it (hall never be permitted to a 
carrier by not delivering the goods to vary the property, and 
decide to whom they (hall belong. 

The circumftances of the cafe as applicable to this point are 
(hortly thefe : Crane the bankrupt, a merchant in London^ en. 
tered -into an agreement with U/berwood^ the mailer of a (hip, 
for that (hip going to Feterjburgh^ and there receiving from the 
fa£tors of the bankrupt a quantity of merchandife of various de- 
fcriptions, and proceeding from thence to London^ in confidera- 
tion of certain freight to be paid per ton, half on the unloading, . 
and the remainder in three months ; for which goods the mailer 
was to (ign the ufual bills of lading, and Crane was fully to load 
the (hip.. In confequence of this agreement the (hip failed to 
Peterjburgbt and was loaded by BohtUngh and Co. on the account 
and ri(k of Crane i and one part of the bill of lading direfling 
the goods to be delivered to Crane or his alBgns was fent to 
him ; the other party in confequence of the plaintiiF's having 
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iBot. information of Cranes irfolvcncy, was afterwards fcnt to Mr# 
-, -"— Schneider their aeent. with directions not to • deliver that part to 
again^ Crane^ unlefs he gave fufficient fecurity for the amount of the 
Ii^GLis. goods. And the plaintiffs at the f^me time that they f nt this 
part of the bill of lading to SiHmeider^ informed Crane of their 
C 395] having fo done, and required him in cafe he did not give the 
fecurity to deliver to Schneider the bill of lading that had been 
fent to hinn, Crane. In fa£l Crane had become a bat>krupt be- 
fore the goods were delivered on board the (hip in Ruffia^ bat 
after their purchafe ; and on the arrival of the (hip in the 
^ames^ Schneider dtmznAcd the goods of the ma(ter, whorefufed 
Co deliver them to him, and delivered them to the defendants. 

For the benefit of traHe a rule has been introduced into the 
common law, enabling the confignor in cafe of the infolvency 
of the confi^jinr-e to (top the giods conGgned before thry come 
into the poflcflion of the confignee ; which poflrfBon Aifr. 
Juftice Bulter^ in EUis v. Hunt^ fays means an a^;/a/ pofTcf* 
iion. That the poflcf&on of a carrier is not fuch a pofP^fltaa 
has been repeatedly determined ; and the queftion now is. 
Whether the polTcfTion of the mafter be any thing mnre than 
the poiTedion of a carrier, and not the aOual poflcfli n of 
the bankrupt ? And to this, it appears that U/ber%oood the 
maftcr contrafled with the bankrupt to proceed from hence 
to Peter/burghf and to bring in his (hip a cargo of goods, 
which Crane engaged (hould amount to the tonnage of the 
fliip; which do^s dot differ from a fimilar coniraA etitered 
into by the confignor by the dire£lions of the confignee at the 
loading port, for the conveyance of the goods from him to the 
vennee : in which cafe it would hardly be contended that a 
delivery by the confignor to the mafter of the (hip for the pur* 
pofe of carriage would be fuch a delivery to the vcndre as to 
prevent the right of ftoppage in tran* tu. In each cafe the 
r39^ J freight would be to he paid by the confignee : in each cafe the (hip 
would be hired by him: and there w«)uld be no difference, ex* 
cept that in this cafe the (hip in confequence of the argrecment 
goes from England to fetch the c^rgo ; in the other cafe the 
vtfTrl would bitng it immediately from the loading port : both 
in the one cafe »od in the other the contra£t is with the mailer 
for the cat riag^ of good$ from one place lo anpthcr ^ and until 
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ifcc arrival of the goods at their port of dcftination and delivery i^o^. 
to the confignee, they are in their paffage or tranfit from the con^ 1. 


OHTtlMGE 


Jignor to the eonjlgnee. If a man contraA with the owner of a afaimk 
general Oitp to take goods, which are equal to half the tonnage Ihclis. 
of the Ihipi and the mailer complete the loading of his (hip with 
he goods of others, there would be no queftion but that there 
might be fuch (loppage : and furely it will not h< faid that the 
right of ftoppage depends on the quantity of the goods con* 
figned. In fupport of the defendant's claim the, cafe^of FowUr 
V. M^Taggart has been relied on. The more proper name of 
that cafe is Fowler v. Kymer & al., which was tried before Mr* 
Juftice Gr^ at Briftol : but that cafe is very diftinguiffiablc 
from this* There the bankrupts Hunter and Co. were in pof. 
feflion of a (hip let to them for a term of three years, at 52/. \os* 
per month, they finding dock and proviGons for the (hip, and 
paying the mafter ; during which time thej were to have the 
entire difpofition of the (hip and the complete control over her. 
The (hip had been one voyage to Alexandria^ and had the goods 
put on board of her, to carry them on another voyage to the 
place; not for the purpofe of conveying them fromxYit plaintifFs 
to the bankrupts, but that the j might be fsrnt hy the hanhrupti upon 
a mercantile adventure, for which they had bought them. 
There the delivery was complete ; and the fa£ls of that cafe [3071 
differ widely from this, where Crane had no control over the 
(hip, and had merely contra£led with the mafter. to employ his 
(hip in fetching goods for him. 

The cafe of Stohes v. La Riviere and Lawleyh much flronge' 
than this. The plaintiff' being a ribbon weaver, Mr{rr8. Duhem 
of Lijle who had juft arrived in London applied to him for a 
quantity of ribbons, who on a favourable account by the defend- 
ants of their circumftances packed up goods to the amoum of 
186Z. 8x. 9//., and delivered them to the defendants to be for* 
warded to LiJIe. Thefe goods, with others purchaftd m like 
manner of Tnvigge^ Elli/, and Edwards^ gauze weavers^ to the 
amount of 650/., were forwarded on or about the 1 2th of May to 
MeiTrs. Bine and Overman^ the defendants' correfpondents at 
OJlendf with diredions to fend them to the order of McflVs. 
Duhem. On the receipt of which goods, viz. on the 29th of 
May^ Sim ^ni' Overman wrote to Duhems an acknowledgment^ 
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1805. and that they waited their direAions On the 12th of June the 

^ Duhems (lopped payment ; and by an inftrument Ggned the 

anatn'i '3.ih of ^i/^cf/? confcnteJ to Tviigge'% taking back hU gauzes. 


1ngli». amounting ro 41^/. i8j. i\d. But not having fulfilled fome 
engagement with the drtendants, and being codfiderably in- 
debted to them, the dcfcrndants countermanded the orders they 
h-id given to B'tne^ Ooerman^ and Co.» as to the delivery of 
the goods, by letter uf the 3 1 ft of Maj^ and dire£led them 
to alter the m<irkS} and to deliver them to their order; 
^hich was accordingly done, and they were afterwards 
difpofed of in fatisfaAion of the drfendants' demand* 
They contending, that immediately upon the delivery of the 
goods by the plaintiff to them, the property vefted in Meflrs. 
Dubtm^ and that they the defendants had a right to retain 

C398] ' ^hem. This caufe W48 tried 2X Guildhall on Saturday the i8th 
o{ December 1784, when Lord Mansfield fiid ; *< the fa£l I 
take to be this : The Duhems bought goods of the plaintiff, 
which were ordered to be delivered to the defendants tb be 
ihipped to Duhems^ who arc Gnce become infolv^ntj after the 
goods were fent to a fador at OJlend. The defendants who 
have got them back again ftand as they originally did. No 
point is more clear than that if goods are fold, and the price not 
paid, the feilrr m^iy ftop them in tranfitu ; 1 mean in every firt of 
pajfage to the bands of the buyers. 1 here have been a hundred 
Cifes of this fort. Ships in harbour, carriers, bills, have been 
ftopped. In (hort, where the goods are in tranfitu the feller has 
th^t pr^'prietory lien. Tihe goods are in the hands of the defendants 
to he conveyed: the owner mny get them back again.*' 

The, cafe of Inglis and UJherwood is perfeAly confiftent with 
the opinion we have formed. That cafe did not decide, as was 
fuppofed in the argument, that the tranfit was complete on the 
delivery of the goods on board this (hip ; for it was determined 
on the ground, that the Ruffian laws authorifed the taking of the 
goods, even if the delivery had been complete. In that cafe 
Lord Kenyon f^ys ; *^ giving the plaintiff the full benefit of the 
'< argument, that the delivery of the goods on board a chartered 
*< (hip was a delivery to the bankrupt, ftill the Ruffia,n ordinance 
«« takes it out of the rule.*' Mr- Juftice Grofe ufes more gene- 
ral expre(Iions> from whence it may be mferrtd^ that be con- 

fidcred 
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fidcred the (hip as onCi a delivery on board of which was a i^oj. 
delivery to the defendant: but that it was not the true way in ' 
which his opinion is to be underftood. The cafe of Foivler ^ apahA 
r» Kjmer and M^Taggart lad httn cited, in reference to vhich I.xCl.s. 
he was fpeaking : and he is not to be takfn as laying down any 
propofition beyond what was eftabtiflied by that cafe ! and fup- 
pofiog the delivery to be fimiUr to that in Fowler v. Kymer^ he L399J 
took the fame ground that Lord iuf/iyo/idid, and decided, that 
notwithftanding fuch delivery the goods by the law oi Rufjia were 
in tranGtu. In the account of what I am dated to have faid, I 
dbferve that, without naming the cafe, I recognized the autho- 
rity of Fowler v. Kymer to the extent that cafe goes ; namely» 
thit if one purchafe goods here to be fent abroad, and they 
are delivered on board a chartered (hip in a port of this king- 
dom, fuch delivery is if tS<6t a delivery to the vendee : and I 
gave it as my opinion, that if the delivery in the cafe then be« 
fore us were a delivery, which in this country would h-ive been 
a delivery to the vendee \ dill, according tojhe laws of Rujfta^ 
tlie goods might be ftopped. And my brother Le Blanc'% opi* 
nion goes entirely on the laws of Ru/Jia's without inquiring 
howfar the cafe then before the Court was diftinguidiable from 
tfaofc cited in any other re(pe£l» ^ For thefe reafons I am ol^ 
opinion that the poftea fiiould be delivered to the plaintifTs ; ia 
which opinion my brothers Grofe and Le Blanc concur. In the 
view we have of the fubjr£l it is not necefiarj to f •y any thing 
*on the other point, as to the admifllbility in evidence of the 
opinion of the Judges of the Ruffian cuftom-boufe i with re« 
Sfc£k to which we for m no opinion. 

Poftea to the FiaintiA. 
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FrUaf Thurtell agatnjl the Inhabitants pf the Hundred of MuT* 

Feb. nth. FORD and Lothinglano, in the County of Suffolk. 

In an a6^?on r-pHIS was an aaion upon the ftatutc o Geo. I. c. aa. / 7. 
agaiuit the A. ...,.«., , ^ / 

hundred on wherein the declaration ttated, that whereas fome per/on er 

tite (lat. 9 per fins to the plaintiff' unknown within a year pad, viz* on the ift 
Geo.uc^z. of NovemberiHoi, at ^rfljiii^// within the hundred, &c. with 
fuftained^y ^I^ ^"^ ^^^^ feloniottfiy fet fire to a certain barn there Gtuate^ 
the wilful thetf in the o:cupation of the plaintiff^ and containing eleTCn 
burning of lads of barley of him the plaintiff of the value of 2oc/.« againft 
b rn^^r^ ^ ^^^ peace, dec. ; whereby the plaintiff then and there fuftained 
precedent damage to the amount of 200/. And that thereupon within 
condicionthat two days next after the committing of the fi«id offence, and after 
the party ^^j^ damage to the plaintiffj &c. the plaintiff according to the 
/hould within ^T^^ ^^ ^^^ ftatute^ &c. gave notice of fuch offence fo done 
the time li- md committed to 71 C. and 7. F.* then two of the inliaUtaots 

m\tt give m £ |^ town of B. in the faid county* being a town near unto the 

hts ezamtua* ' . ^ 

tion upon place where fuch h€t was fo committed ^ and that afterwards 

oath before and wiihin four days after fuch notice, viz. on the 4th of Novem* 
"fT^h*^^^* '^ 1 801, the plaintiff gatif in iis examination upon oath before 
not he knew ^^^ ^^^* ^' ^' clerk, a judice of the peace, &c. then inhabit- 
the ofTender ing near to the fad hundred, &c. according to the form and effe£k 
®^ °^^"?i'''\ ^f *c faid datute, in and by t»hictfoi J examination it appeared that 
and an exami- ^^ pl(^intiff did not know the per/on or per/ins who c^mmiited the 
n^tionon ozth foiJ/afti orjinyof them: and that fix months or more haselapC- 
in wliich the ed fince the committing of the faid offence, but that the offender 
?wore tha^ ^ offenders have not within the faid time, &c. been appre« 
htfu^sid hended for or convifled of the faid ofience. Neverthelefs the 
thatThe faft ^defendants have not made fatisfa£iion for the fAid damage, &c. 

perfoni to him '^^^ remedy againft the hundred is given by the 7th feA. of 

mnknown, it the dat. 9 Geo. I. r. 22. for damage fudained by reafon of the 

not fufficient f^^^jng g^e to any houfe, barn, or outhoufe, and other ofiencet 

datute • ftill therein enumerated : " Provided'^ (bf f. 8.) <* that no perfon 

lefainfupport 

of an averment in the declaration, that he gave in fuch examination, &c. m emd Ij 
^bieb it appeared that the plaintiff did not knomt the perfon or perlbns who committed 
the fad^. For non conftat by the terms of fuch cxamiaation that the plaintiff did not 
know fome of the offenders if there were fcveraL C*4^'3 
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•* fliafl be enabled to recover any damages by virtue of this aft, i8oj. 
" unlcfs within two days after fuch damage done him by any — 
** fuch offender, &c. be (hall give notice of foch offence againft 
*< unto fome of the inhabitants of fome town, &c. near the TheHuudred 
" place, &€., and (hall within foar days after fuch notice o' 

*< giv€ in bis $xaminatt9n upon ^atb^ or the examination upon oatk ^^^ ' 

*< of his (rrvant, &c. who had the care of his houfe, &c. before 
'* any juftice of peace of the county, &c. inhabiting withia 
*< or near to the hundred where the faid h€t was committed^ 
" whether he know the perfin or perfons that commifud fuvh foS^ or 
*' any of them i and if upon fuci examination it be confeffed that 
^ he do know theperfon, &c. that then he fo cpnfeffmg (h41 be 
<' bound by Fccognisance to profccute fuch offender," &c. By f.p. 
the hundred is not to be liable if the off nder be convided 
within Cx months after the offence committed : and by f. 10. the 
party grieved muft commence his afikioii within a year afterwards. 
At the trial before Groji J. at the laft aflkes the plaintifl^ 
together with proof of the other fads alleged in the deciarat^ion, 
produced in evidence his written examination taken on oath 
before the migtftrate, entitled ^' Suffolk. The examination of 
*« r. JhurteH^ of &c. taken opon oath before me R. T. clerk, 
^* one of the juftices," &c. which, after ftating that a certain 
pcrfon bad« about four o^clock in the morning of Sunday lafl the 
id of November^ called at the examinant's dweUing-houfe in the - 
pari(h of Bradwell^ and informed him that his barn was on fife, 
which he foon perceived, and that there was in the barn a ccr- 14^^] 
tain quantity of barley; proceeded to ft^e, '< that he this ex*- 
^ aminaiK immediately went to the faid barn, where he found that 
<* fcveral people had affc*mbled, btA that he had no reafon tofufpeEt 
•* that any of the^perf^sthen fref^ at the f aid ham hadfet the fame 
*< onfire^ as they appeared ready to render any affidance towards 
'* extingui(hing the fa'd fire had there been any water near. And 
•* thr faid examinant further (Mh^tbait heftronglyfufpe^sthot the 
€* faid barn ^uas wilfully fet on fire by fome petfon or perfons to him un^ 
« known as from the Hate in which the corn depoSted in the barn 
*< was got up he does not believe that the fire arofe from any 
<< natural heat in the f^id corn, nor does he know or believe that 
*< there was a tempeft at the time at which the fire took place." 
(Signed by the plaiotiff.) The learned Judge was of opinion 

6 b 4 that 
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1803. that this examination did not fpecifically comi^ly with the requt* 
-, fitc of the aft of parliament, or prove the correfponding a?cr- 

ajrainfl meiit in the declaration, that the plaintiff had given in his nr- 

The Hundred amination on oath before a magiftrate, by which it appeared that 

®f the plaintiff did not know the perfon or perfins who committed the 

g^Q^^* Jf^^iOranjofthem: and dire&ed a nonfuit. For -^ fetting afide 

which a rule nifi was obtained in the laft term» on the ground 

that the ftatute did not require any particular form of taking 

the examination, which was the a£t of the magiftrate, who put 

fuch queftions to the party grieved as he thought proper* That 

it fufficiently anfwered the purpofe of the ftatute that the party 

went before the magiftrate to fubmit himfelf to be examined 

touching his knowledge of the tranfafiion and the perfoos con« 

cerned in it. That in common parlance the words of the ex- 

aminant prima facie at leaft imported that he did not know any 

[40)1 of the perfins \>^ whom theTaft was committed. And that if the 
magiftrate had any doubt whether the party had fuch know- 
ledge, he (hould have made it more clear by j>tttting further 
queftions to him. 

Grosk J., at the time of granting the rule niG, obferved, 
that it was important that the examination (hould purfue the 
words of the aft, and dlftinftly afcertkin whether the party 
did or did not know any of the perfons who committed the fad. 
That this was a condition precedent to the maintaining the 
aftion, and was One of the checks provided by the legiflature 
to avoid impofition in thefe cafcsi which was very neceflary to 
be preferved. But that he had referved the point for the con- 
fideration of the Court, it being a matter of great importance 
CO the publiCk 

Btlkn Serjt. and Alderfin (hewed caufe iind contended, firft, 
that the proof did not foftain the potitive averment in the de- 
claration, that it appeared in and by the faid examination that the 
plaintiff did not KNOW the perfon or perfins who committed the/a^ ; 
for the examination itfelf only ftates his fiijpicion that it was 
done wilfully by fome perfon or perfons to him unknown, for 
the reafous ftated by him. Secondly, that the ftatute made it 
a condition precedent to the party's right to fue the hundred 
that he (hould defpofe affirmatively or negatively to his knowledge 
9f the offender i and they referred to King v. The Inhabitants of 


IN THB FdRTT-THIILD YbAR OF GEORGE HI. 40} 

tht Hundred tf Bijbofs Suttcn in Hants {a) i where that was 1803. 
holdea to be a condition precedent for the fake of the • hundred — 
and to prevent fcreening toe offenders : and the party there agamji 
firearing only to his fufpicion and not to his knowledge wae The Hundred 
deemed infufficien^ ^ °^ 

fTi/fin in fnpport of the rule. As to the conftrudion of the """*** 
ftatute, this branch of it is reiAedial^ and ought to hare a liberal 
conftrudion in adrancement of the remedy. The terms ufcd are L 4^4] 
merely diredory to the magiftrate by whom the examination is 
to be taken, to enable him to a£b, and fet the law in motion to 
difcorer the offenders. The examination itfelf9 whether taken 
with more or lefs accuracy, is the z€t of the magiftrate9 and if 
he be fatisfied of the truth of the fa£ls required by the ftatute^ 
it is complied with, and there is an end of the inquiry : if not 
fatisfied with it, he may examine further* The taking the ex* 
amination is an a& to be done Tery recently after the izCt', and 
generally without the means of obtaining legal advice ; to re- 
quire a critical obfervance of the words of the ftatute will there- 
fore frequently defeat the obje£t of the legiflature, who could 
not have meant that if the magiftrate were too eafily perhaps 
fatisfied of the requifite fads, that Ihould ouft the party griered 
of his remedy. [Lawrence J. The ftatute requires the party 
to give in his examination upon oath, which feems to imply 
that it is to be the z€t of the party himfelf, fweartog to an affi- 
darit of the hGts, rather than the z€t of the magiftrate taldngr, 
fuch examination in writing from the mouth of the party in 
anfwer to queftions put by him.] The ftatute only meant that 
the party ihould tender himfelf for examination to the magif* 
trate, who is to examine him on behalf of the hundred, whe« 
ther or not he know the offender ; and therefore the examina- 
tion is to be made by a magiftrate within or near the hundred : 
it could not mean that the party (hould give in on oath a written 
paper of the h€ts preyioufly prepared by him ; otherwife the C405] 
magiftrate Would be precluded from further examination. The 
very word examination decides this; for there can be no ex^ 
amination without an examiner and an examinee. Then as to 
the averment in the declaration, it is true that it goes farther 
than it . need have done, and ftates th^r i^ appeared by the e»» 

{a) 2 Sira. 1147. 

imbatioa 
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xSo}* amioation that the plaintiff did net Itnovf the offender or ofleniteri 
Thurtbll ^^ ^ho«n the faft was comiDitted ; but that is the (reneral 
ageumft ^^' ^^^ import of the examination, and therefore fiitr eridcace 
TheHuudred of the aterment, fuppofing it neceflary to be proved. 

^^ Lord EtLEUBORouGH C. L The words of the ftatnte re- 

&€• ^uirmg the party to gt%n tn bu txamuutton upon oath» &c. as 
to the hSt of his knowledge of the offenders, mod be under* 
ftood to mean that he Ihould give in a written declaration on 
oath as to the faCl ; though that is not a correQ ufe of the word 
iKaminatien^ however it may be fometimes fo ufcd in common 
parlance* This, hojRrever, does not preclude the magiftrate firom 
any further examination which he may think proper to take. 
But at all events it was intended that fuch a declaration fhoold 
be given in on oath to the magiftrate jn order to found the fur* 
ther proceedings upon it. The law may be remedial as to the 
party grieved, but it gives the remedy againft the hundred, who 
would not otherwife have been liable in damages to him, and 
muft therefore be ftriflly purfued. And it is plain from the 
fubfequent provifions that the legiflature viewed the remedy 
withfome degree of jealoufy» and interpofed certain precautions 
to prevent the abufe of it, which muft be complied with in order 
to entitle the plaintiff to his adion. But I do not think that 
the examination read is fufficient either within the words or 
C4^J fpirit of the a£i. He fwears, it is true, to his fufptcton that the 
bam was wilfully fet on fire by fonu per/on mr petfans to him am^ 
known. Now fuppofing the barn to have been fet on fire by 
five perfons, fome of whom he might know, but he did not know 
them all, could perjury be afiigned upon this fwearing ? It 
might be faid to be truly fworn in the terms of it. And con- 
Cftently with this examination the plaintiff might even have 
procured perfons whom he did not know to commit the 
offence. 

Lawrence J. {a). One great obje£l of the legiflature in the 
provifion of the ftatute in queftion was to make it the intereft 
of every perfon to find out the offenders in order that they 
might be profecuted. For this purpofe it ftipulates that certain 
diings fliall be done by the party grieved to entitle himfclf to 

is remedy againft the hundred, which he b bound to perform* 

« 
(a) Cnfi J. «a* aUcnt on this day fiom mdi^ofitioB. 

It 


IN THE ToftTT-TRIRD Tfiift GfT GEORGE IIL 4^^ 

li 18 true that requiring a ftri£b performance of thcfe may throw 1803. 
difficulties in the way of the a£lion : but if on the other hand _ 
an affidavit might be made before a magiftratei upon which the again/i 
party could not be indifked for perjury, though he had know- ThcHundrcd 
ledge of fome of the offenders, which he did not difclofe, and _ ^ 
yet he might maintain his aAion, the whole obje£t of the ftatute ^^ 
would be defeated. 

Ls Blanc J. The ftatute at all events meant that the party 
fliould go before a magiftrate, and be examined whether he 
know or do not know the perfon cr perfini that commiited thtfaB^ 
«r any $f them* And if the magiftrate do not examine him as 
to (hat faA, he does not fwear to it } he does not bring himfelf 
within the a£l fo as to be entitled to his remedy againft the C407] 
hundred. And I think that the declaration muft ftate as to 
what he was examined. 

Rule difchargfd. 


Glassington and Others, Affignees of Diccet, a Bank- /Vi^^ 

rupt, agatnjt Rawlins and Others. Fd. nth. 

IN trefpafs for taking and carrying away certain gtods of the Where time 

plaintiffs* which had been the property of the bankrupt, the >* ^o be coii>» 
only qu^ftion was. Whether the %a of bankruptcy, which con- P^^^^| ^''^^ 
fifted in lying in prifon two months upon an arreft for debt, x!^^ ^^j ^q* 
were complete at the time of ifluing the commiffion ? As to which fuch ^ 
which, it appeared that the bankrupt was arretted for debt on '^ ". ^?"12 
the 14th of Offober i8oo> and lay in gaol beyond the 9th of intbecomptt- 
Dfcember following, on which day the commiffion iflued, which tation. 
if either the day of arreft or the day of the commiffion iflued ij*"* /* 
were to be reckoned inclufivelyi^made up 56 days or two Ijnar dn^^^i tac i 
months, the time required by the ftatute 21 Jac. i. c, 19. /! 2« r^ ig / >• 
according to the common legal computation of months. The *"*^* ^h*t a 

plaimifis however were nonfuitcd at the trial before LafvremeJ, ?'* *^v^'"?-. 

"^ tfi priiQA two 

at the Sittings at Weflminfier after the laft term, upon a fuppo- months (te. 

* lunar 

months) after an arreft for debt fliall be adjudged a bankrupt, that includes the daf 
of the arreft, 

fitioii 


407 
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itoj. 

Gl^ASBING- 
TON 

mgainfi 

RaWItINS. 


[408] 


11*^93 


filiofi that the bankrupt had not lain in prifon two complete 
monthe when the commiffion iflued. 

Garrow and Park ihewed caufe aj^ainft a rule obtained for 
letting afide the nonfuit. The words of the ftatute are, that 
every perfott ufing trade, &c. who ** being arretted for debt 
^ (hall a/tfr his arreft lie in prifon two monthsy &c. flidl be 
*< adjudged a bankrupt : and in the faid cafes of arreft or lying 
" in prifon fojr fuch debtyrow the time of his faid firft arreft :** 
which words ajter and from muft be conftrued to be exclufire 
of the day of arreft as well as the day of fuing out the comtntf- 
fion, according to their natural (ignification, and becaufe there 
is no fra£lion of a day in law. The fyftem of the bankrupt laws 
fuppofes that the bankrupt is a ctiminal, and therefore the fe« 
veral provifions which declare him to be in that ftate moft be 
conftrued ftri£tly. Bcfidcs, the very ground and reafon of de- 
tlaring the a£l of bankruptcy in queftion, which has relation 
back to the time of the arreft, is from the prefumed infolvency 
of the perfon at the time, who upon an arreft has not credit 
enough to procure bail for 56 days i but that cannot be faid ua- 
Icfs he has that entire number of days to redeem bimfelf. 
The arreft may t<ike place fo late on the firft day that it may 
preclude any endeavour to find bail then. And in Gordon r. 
fn/kin/on {a) Lord Kenyan faid he could ndit conceive bow a 
commiflion of bankrupt could be taken out in fuch a cafe before 
the two months vfcrt expired : and afterwards he obfenred, that 
the zCt of bankruptcy ttfclf was not conopleted till the expiraiicn 
of the two months. 

Lawrence J. The nonfuit proceeded qii the fuppofition 
that the bankrupt had not lain two months in prifon before the 
commiflion was iflued : but upon calculating the number of 
days with reference to the rule of law which has been efta- 
Uiihed for computing time from. any a£l done, it appears that 
me were miftaken at the trial. The queftion is. Whether the 
day of the arreft is to be included in the computation ? And 
I am of opinion that it muft be fo included, upon the authority 


(«) 8 Term Ref. 507. 


rf 
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of Tb^ King V. Additliy {a\ where the rule was hid down gene- 
rally, chat where the computation of time is to be msLdc/rom an 
affdone. the day when fiich z6l is done is to be included. Now 
here the computation of the two months ia to be from an a£l 
done» nameiyi from the arreft of the trader, and therefore the 
day on whith the arreft is made is to be included in the reck- 
oning. 

Per Curiam {b\ Rule abfolute. 

Er/kint was to hare fupported the rule. 


1^803. 
Glassinc* 

TON 

again/i 
Rawuns« 


{a) Doug 463. and vide Cal/e v. Burdiit, 3 7erm Rep. 623 S. P. 
(i) Grofe J. was abfent from iiidiTpofitlon* * 


Sarell, Adminiftrator, &c. againfl WiNR. 

A SSUMPSIT upon the money counts, in all of which the 
promifcrs were laid to be inade to the inteftate ; to which 
non aflumpGt and the ftatute of limitations were pleaded. At 
the trial before Lord Elienborough C. J. at the Sittings after lafl 
term at Guildhall^ the only evidence given was of an acknow- 
ledgment by the defendant, fince the death of the inteftjce, and 
within fix years, of an old exifting debt due to the inteftate 
more than fix years ago. Thereupon a verdifl was taken for 
the plaintiff, with leave to the defendant to move \o fet it aCde 
and enter a nonfuit \ which was accordingly moved for on a 
former day by 

GiUsf who obferved, that though an implied promife to pay 
might be raifed from an acknowledgment of the debt, yet it 
mud be raifed to a perfon living at the time * when the ackn'ow* 
ledgment was made, and could not refer back by relition to a 
period before the intcftate's death: and if not,~then the evidence 
could not apply to any of the counts of the declaration. 

Lord Ellenborough C. J. on this d:iy, when caufe was to 
have been (hewn, faid, that the cafe of Green (or Dean) v. Crane^ 
reported in 2 Ld- Rnym. i loi. 6 Mod. 309. and i Saik, 28. was 
deciGve in fupport of the objc&ion^ and that a noufuit mult be 
entered. 

Pari 


Frldfjf 
Feb, IJth. 

Evidence of 
an acknoww 
ledgmeot hy 
the defendant 
within fix 
years of an 
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fix years 
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but which ao* 
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'^^S* Pork for the plaintiff admitted that that cafe was in point 

Sarell 'B^'nft him, if the Court thought that it had been properlj 

WiHE, J'fr Curiam, Rule abfolute. 


Fd^uL ^* ^* Hawkins, Widow, Johw and James Brapshaw^ and 

C. Butler againfi Krmp. 

Where in a^vT /*•*•• 

marriage fet- 1^ aflumpfit the plaintiffs declared, that whereas they 

tlement made fcifcd in fee of certain premifes in the pariflies otCbUbam^ 
tafl*hc*fctti"d ^^"'''*'> *"** Boughtofii &c. in the county of Rent, and were 
the fame to about to fell part of the fame by au£tion, under certain printed 
himftlf for conditions of fale, (therein fet forth) amongft others, that the 
hid ^^f purchafcr Oiould immediately pay a depofit of loA per cent, 
the marriage ^° ^^^ purcliafe money, and * the remainder before the 
in ftridfet- 31ft of OHober 1 80 1, on having a good title made to bim, &c« 
ti€meot;with ^^^ prepare a conTcyance, &c* the defendant promifed in 
k fbould be ^^^^ ^^ became the purchafer to perform the faid conditions, 
lawful for &c* ; they then ayerred that a fale was made on the 3d of July 
hini by deed 1801, at which the defendant became the purchafer of certain 
in writ'ing^at* '°**» according to the printed particulars, for the fum of 7005/.1 
tefted. by and paid a dcpofit of 1 400/. for the ufe of the Tendors in part 
three wit- payment : and although the plaintiflfs performed all the condi* 
71 *i/d '^ ^*^"* ^^ ^^^^ which as vendors they ought to have done» and 
with the con- were ready to make a good title to the premifes purcbafed by the 
fent in writ- defendant, and to convey the fame according to the conditions 
ing of certain ^j ^^^^^ ^^^ , ^^^ ^y^^ defendant refufed to prepare any convcy- 

revoke the ance of the fame, &c. (as required by the conditions of fale,) and 
old and de- refufed to pay the remainder of the purchafe-money, &c. Tq 
tsl% "h Id ^" ^^* defendant pleaded non affumpGt. 

that a deed 

of revocation executed by htm and all the truftees in perfon except one, and the coo* 
fent of that one being given by means of a general power of attorney before made 
by him to the fettler to content to any fuch deed he might think proper to make, 
by virtue of which the fettlor executed the deed for and in the name of fuch truilee. 
It bad, though properly attefttd and inrolled : and that another deed of revocation 
properly executed and aflented to, but not inrolled till after the fettlor!8 death, was 
alfo void ; for that every thing required to be done in the execution of fuch a power 
muft be ftrictly complied with, and muft be completed in the lifetime of the perfon by 
whom it is to be executed : and alfo held that the defcA of the one deed could not 
be fupplied by the other. [*i 14J 

The 
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The caufe was tried at the lad Sittings in Eajler term before iScj. 

Lor < Elltnhorough C. J.| when a verdifi was found for the plain* •, ' 

tiifs, d^m-igts 5605/., fubje£t to the opinion of the Court az^ain^ 
upon the following! cafe. Ksmn 

The premifes iri queftion were put up to fale by auAion, at 
ftated in the declaration, on the3d of July 1 80I9 under the con* 
ditions and according to the pirticulirs therein ftated. The 
defendant became the purchaftr of the lots In queftion at the 
faid file for too;:/, ^nd paid the plaintiflF 1400/. as a depofit, 
and in part p*ym nt of the pur haft;- money for thofe lots. 
The plaintiffs dclivrred in due time an abftr^fi of title com- 
prifing the aftrr-menrioned deeds and afloranceSi as and for 
a good title to (he faid lots, and off^etcd to execute a convey^ 
ance thereof to the defendant* and in all other rcfpe£ls complied 
with the feveral conditi ns of fale. The defendants refufed to 
complete th- purch^fe \ o^je£ling fiift that the title comprifed in £412] 
the abftrad wis not a guod title \ -and fecondly^ that no valid con* 
veyance could be executed by the plaintiffs alone without the 
execution of James Broadburfty one of the devifces in truft na- 
med in the will of Thomas Hawkins hereinafter mentioned, or 
the a pointment of a new truftee in his place, notwithftanding 
the deed of renuncittion dated 20tht)f jlprii 1801 hereinafter 
fct forth. Tie defendant has refufed to complete his purchafe. 

By an indenrure of bargain and fale^ dated the 12th of May 
1770, enrolled in the Court of Common Pleas, £^^r term^ 
10 Geo. 3. and made between John Hawiins ztid SufannabYAt 
Wife, who were fcifed of the premifes therein and hereinafttr 
mentioned for their liyes, and their eldeft fon and heir apparent 
Thomas Hawkins^ who was feifcd thereof in tatlof thefirft part ; 
John Brad/haw and Mary Bradjbaw fpinfter of the fecond 
part ; JVilliam IVilby of the third part ; £. ST. //. Gower and 
N* Tuiu of the fourth part} and R. Tulte^ James Bradjhanu^ 
H» Dafeli, and £, Pitts of the fifth part } it is svitnefled, that 
for the reafons therein mentioned, and for barring all eftates 
tail and all remainders and re?erfion8 expe^ant thereon of and 
in the manor, lands, and hereditaments thereinafter mentioned^ 
and alfo in confiHeratton of 10/. &c. John Hawkins, Sufannab 
bis wife, and Thomas Hawkins^ did grant, bargain and fell to 
W, IVfl^i his heirsj &c. the premifes in queftion^ among divers 

lands 
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1803. lands in the coontj of Kini^ and the rcTerfion and remainder, 

H~~" &c. and all the eftate, &c. ; habendum to the ufc of the fiaid 
agaimfi ^* Ivslbj^ his heirs, &c. to the intent that he might become 
KiMp. tenant of the freehold for fuflPering a common recovery of tbe 
fame, in which E, T. H. Gowir and N. Tmte (bould be de- 
£413] mandants, W. Welbj ten^int, John Hawkins and Sufannah kii 
wife firft vouchees, and Thomas Hawkins fecond vouchee i de- 
claration, that tbe recovery fiiould enure until the intended 
marriage to the then ufes, and after the marriage to the ufe and 
intent that John Hawkins and Sufannah his wife might during 
their joint lives and the life of the furvivor receive fuch annuity 
as therein mentioned : remainder to the ufe of the faid R. Tuiu^ 
y» Brad/haw, H. Darell^ and E. Pitts, for the term of 500 
years from the intended marriagCi fans waite, for fecuring the 
feveral fums.of money therein mentioned : and after the expi- 
ration or fooner determination of the fame term, and iifthe 
mean time fubje£t thereto and chargeable as aforefaid, to the 
ufe of Thomas Hawkins and his aiBgns for life, fans wafte : re- 
mainder to the ufe of the faid E. T. H. Gower and j^. TmU^ 
&c« to preferve the contingent remainders, remainder to tbe 
ufe, intent, and purpofe, that Mary Brad/haw and her affigns 
might after the deceafe of Thomas Hawkins receive thereout for 
her life a yearly rent* charge; and fubjed thereto to the ufe of 
the firft and every other fon and fons of the body of the faid 
Thomas Hawkins on the body of the faid Mary Bradfbaw to be 
begotten feverally and fucceflively in tail male : remainder to 
the ufe of the firft and other fons of the faid Thomas Hawkins 
by any after*taken wife fucceflively in tail male : remainder to 
the ufe of Henry Hawkins, third fon of the faid John Hawkins, 
for life, fans wafte : remainder to the ufe of E, T. H. G. and 
N. T. &c. to preferve contingent remainders : remainder to the 
ufc of the firft and other fons of the faid Henry Hawkins fuc- 
ceflively in tail male : remainder to the ufe of the faid John 
Hawkins for life, fans wafte, remainder to the ufe of the faid 
E. T. H. G. and N. T. &c. to preferve Contingent remainders : 
remainder to the ufc of the firft and every other fon of the faid 
L4J4J John Hawkins by any after-takf n wife fucceflively in tail male : 
remainder to the ufe of all and every the daughter and daugh- 
ters as well of the faid Thomas Hawkins as of the faid Henry 

Hawkins 
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ila^ii/if, in equal (hares as tenants in con>mon In tail» ^ith tto{$ ^^oj^ 
Remainders in tail between theoii if mare than one i and if aH HawkTmi 
fuch daughters except one (hould die vi^i(hout ifloei or there ^ainfi 
Ihould be but one fuch daughter, then to the «fe of fuch fur- ' 5^em^. 
viving or only daughter in tail : remainder to the ufe df the 
right heirs of the faid John Hawkins for ever. And aihong 
Other provifoes is cohtained the foIlo\IUihg " Prwlft^ idiat it Potuen 
Ihould be lawful for the faid Thomas Hawkins^ at anjr time or 
times thereafter, by any deed or deeds, inftrument or inftru- 
jnents in wlritlDg, to be duly executed by him iii the ptefencc 
of and attefted by three or more credible witnefles, and to be in^- 
rolled in one of hts mtgejly^s courts of recdrd at Wt^VQinR,cTf by 
and with tie confent and approbation in writing of the taid Mdrj 
Brail/baw, Join Haivhins^ John Bradjbaw^ E. T. H. (jower^ 
N. Tuite, R. Tuite, James Bradjhanv^ H. Darell^ and E. Pitts, 
or the furvivors or furvivor of them, or the executors or admi- 
taiftrators of fuch furvivor, but not othetwife, to revoke^ make 
void) ilter, or cbahge, all and evety or any of the ufes, eftates, 
bullsi power^^ provifoes, limitations^ declarations, and agree- 
ments refpeftively thefeinbefore mentioned of or concerning all 
or any of the faid thereby bairgaitied and fold premifes ; and by 
the fame 6x ^ny other deed dr deeds, infttument or inftrutnents 
in writing, fp executed and attelled, and with fuch confent, an(l 
fi to be ihrol/ed refpeftively as afotefaid, atid not otherwife, any 
hew or other ufe or uTcs, eftate or edates^ truft or trufts, of or 
Concerning. al\ or any of the faid premifes whereto' any fuch re- 
Vocation as aforefaid fliould extend, to declare, limit, or appoint, l!4I5] 
with or without power bf revocation and new appointment, or 
otherwife howfoever, as to the faid ThoMas Hawkins with fuch 
coffent and approbation as aforefaid fhould feem meet; any thing 
thereinbefore contained to the contrary notwithftanding. This 
was executed by the faid John Hawkins, Suf. Hawkins, iihomas 
Hawkins, John Brad/haw^ Mary Bradjtjaw, Pf^illiam IVelby, 
E. t. H. Goiuer, N. Tuite, R. Tuite^ Jds. Brad/haw, H. Da-^ 
rell, and E. Pitts, in the prefence of two wjtncfles, and a re- 
ceipt by T. Hawkins for the fum of 10,000/. indorfed thereon. 
In Eq/l'er term ib Geq* 3^ a recovery was duly fvflFered in piir- 
faance of the before-mentioned deed. By deed-poll or letter I, titer of ai- 
of attorney, dated i4thof /f^W/ 1790, under the hand and fcal tomcy. 
Vol.. III. C e of * 
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1803. of the faid Roiert Tuife, theretofore of the parilh of Saint Marf 
~^^ If' Bone in the county of Middle/ex ^ bat then of the ifland of 

aj^atnft Santa Cruz^ reciting the hereinbefore abftraAed indenture of 
• KsMf. bargain and fale of the 12th of JUay 1770, and the faid common 

recovery fuffered thereof, and the hereinbefore abftra£ted power 
of revocation and new appointment contained in the fame, Rs- 
bert Tuite did by the now abftrading deed-poll nominsite and 
appoint Thomas Hawkins his lawful attorney, for him and in 
his name in writing, to confent to and approve of his {^hamas 
Hawkins) revoking, &c. or changing all and every or any of 
the ufes, eftates, and truds, &c. rtfpe£lively in the faid therein 
recited indenture mentioned, concerning all the premifes thereby 
bargained and fold \ and alfo to confent to and approve of his 
the faid Thomas Hawkins limiting any new or other ufes, eftates, 
or trufts, of or concerning the fame, with or without power 
of revocation ajid new appointment, orotherwife howfoever, as 
to the fold Thomas Hawkins (hould feem meet : and likewife 

[410J f^f |j^^ ^^^ Tuite) and in his name to execute any deed or in* 

flrument in writing, neceflary for declaring his the faid Roiert 
Tuitis confent^ and approbation in writing to or of any foch 
revocation, new limitation, or appointment to be made by the 
faid Thomas Hawkins : and generally to execute any other ad, 
deed, matter or thing whatfoever, for effeAuating the intent 
aforefaid, as fully and abfolutely as R. Tuite himfelf might do. 
Firfl deed of This was executed by R. Tuite in the prefcnce of two wiineffes- 
revocationand By a deed-poll, dated the 17th of Ju!y 1791, inroHcd in the 

ne^ appoint- Common Pleas in the lifetime of Thomas Hawkins, and in- 
9unt% 

dorfed upon the faid hereinbefore abilrafied indenture of the 

X2th of May 1770, and executed by Thomas Hawkins^ and alfo 
by the faid Thomas Hawkins as the attorney of iJ. Tuite, and io- 
» rolled in the court of Common Pleas of Trinity tern! 3 1 Geo. 3. 
reciting that foon after the date and execution of the laft-men- 
tioned indenture the marriage between Thomas Hawkins and 
Mary his wife was folemnized, and that Joht Hawkins, John 
Bradjfjaw, E. T H. Gower, N. Tuite, James Brad/haw, and 
JS. Pitts^ were dead, and that Thomas Hawkins was defirous 
and had agfreed, with the confent and approbation of Mary 
Hawkins, R. Tuite, and .if. Darell, to execute in manner there- 
inafter mentioned the powers of revocation and new limitation 

granted, 
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^antcd^ limitedi ahd referved 19 him by tlie faid indenture of* iSoj* 
bargain and falc of the 12th of May 1770 : it was by the now jjawkins 
abftrading deed poll made know9 that by force and virtue of againft 
the power and authoiity in the faid laft- mentioned indenture Kemp* 
for that purpofe cohtained, and of all and every the powers and 
authority enabling him in that behalf^ and in exercife and execu- 
tion thereof, and in part of performance of the agreement afore^ 
faid, he Thomas fiawhins, with the confent and approbation in 
writing of the faid Mary Hawkins^ R. Tuite, and H. Darell^ [4^7] 
teftified by their feverally executing the fame, did by that deed 
or inftrumeiit in writing, duly executed by him in the prefence 
of and attefted by three credible witnefles, and to be inrolled in 
his majefty's Court of Common Pleas at Wtflminjltr^ rewke and 
male void all and every the ufesy ejiates^ trujisy power s^ prowfoes^ It" 
mitationt^ declarations^ and agMmentSf refpedlively in the faid 
indenture of bargain and fale mentioned, concerning all the 
manor, lands, &c. and premifes in the county of Kent, in tha^ 
indenture mentioned and defcribed, bargained and fold ; and he 
the faid Thomas Hawkins, with fuch confent and approbalipn^ 
and fo to be inrolled refpejiively as aforefaid, did thereby limit 
and appoint all and lingular the faid mefluages, lands» &c. and 
premifes, and the reverfion, &c« to the ufe of fuch perfon and 
perfons, for fuch eftate and eftates, upon fuch trufts, and for 
fuch' intents and purpofes, as he at any time during his life, by 
any deed or inftrument, &c. with or without power of revoca- 
tion, to be fealed and delivered by him in the preffnce of and at- 
tefted by two or more credible witnefTifs, or by his lad will, or 
any codicil, to be Ggned and publiQied by him in the prefence 
of and attefted by three or more credible witnefles, (hould limit; 
dird£t, or appoint ; and in default of fuch direction, limitation, 
or appointment, and in the mean time and until fuch limitation^ 
direction, or appointment (hould be made, and alfo fubje£t to 
any fuch limitation, diredion, or appointment, where the fame 
ihould happen not to be a complete and entire appointment of 
the whole eftate and intereft in the faid premifes, to the ufe of 
him the faid Thomas Hawkins in fee. And the faid Thomas 
Hawkins did thereby alfo declare that the faid common recovery 
fince perfe£led, and all other afTurances of the faid manor and 
premifes^ (hould enure, and that the recoveror named and his 

C c 2 heirs 


4«8 CASES IK HILARY tERM 

i8oj. heirs fiiould (land and be feifcd of the faid manor, &£• 

and prcmifcs, to the ufcsi upon the trufts, and for the iatents 

a^a^n/P *"^ purpofes hereinbefore do^lared. This was executed by 

KsMF. Thomas Hawkins, Mary Hanvkins^ and by R- Tuite^ by the 

faid Thomas HanvkinSy his attorney, and H. DareH, in the 

prcfencc of three M^itneflesi the faid Mary Hawkins^ Rohert 

Tuile, and Henry Dareil^ being the then only furviving truftccs 

Second deed of named in the deed of the 12th of May 1770. By an indenture, 

revoeatwnand j^j^j ^^^ ^ of December 1 708, between Thomas Hawkms of 
ftfVf appoint" / 3^ » J u 

mcnt. ^^c ^'■ft par^ f^^ry Hawkins his wife of the fecond part, and ix. 

Daretl and Robert Tuite of the third partj reciting the faid in* 
denture of bargain and falc of the 12th of May 1770, and th« 
recovery fuflFered in purfuance thereof, and aifo the faid fiift 
abftraacd deed-poll, and alfo the faid laftly hereinbefore ab- 
ftraded deed-poll of the 17th of July 1791 > «»<* ^^ reciting 
that the faid deed-poll of the i7thof ^i//j 1791 was executed by 
the faid Robert Tuite to the faid Thomas Hawkins as his attomey, 
in purfuance of or under a certain fIeed-poIl> dated the 14th of 
^pril 1790 ; and that upon that account doubts had been enter* 
rained, whether the deed-poll of the 17th oi July 1791 was a 
valid execution of the power of revocation by the indenture 
of the 1 2th of May 1770, referved to Thomas Hawkins as 
before mentioned} it was therefore for obviating all fuch 
doubts by the faid now ab(lra£ling indenture witnefied that 
by force and virtue and in execution of the power or authority 
to Thomas Hawkins for that purpofe referved by the indenture 
of bargain and fale, and of every other power and authority en* 
abling him in that behalf, he Thomas Hawkins^ with the confeot 
and approbation of Mary his wife, H. Darell^ and iZ. 7W//, 
teftified by their feverally being parties to and executing the 
fame, did by the now ab(lra£ting deed, duly executed by him in 
the prefencc of and atteded by the three credible perfons, 
[4I9} whofe names were intended to be thereupon indorfed as wit- 
nefies attefting the due execution thereof by htm the, faid Tbomn 
Hawkinsy and intended to be inrolUd'in one of his majffhfs emrts ef 
recotd^ revoke all and every the nfes^ eflates, ^^**ft^i f^V. iff thefuii 
in-part^recited indenture expreffed and contained^ of and concerning 
all the mefluages, lands, &c. and other the thereby bargained 
and fold premifes: and he the fiid Thomas Hawkins^ with the 
like confent, &c. did thereby declare^ Umify and appoint that^ \ht 
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faid manor, lands, &c« and premifes fliould thenceforth be and 1803. 
continne, and the recovery fo fufftrcdi and all other aflurances. •, """"^ 

• •t, nil . irrrt HaWKINS 

.&€. 4n the law, Inould operate and enure to the ufe of fuch per- againjt 
fon and perfotiSy and for fuch eftate and cftates, upon fuch Kemp. 
truftsi and for fuch intents and purpofes, as he (he faid Thomas 
Hawkins at any rime during his life, by any deed, &c* with or 
without power of revocation, to be executed by him in the pre- 
fence of and atteilcd by two or more credible witneiTes, or b/ 
his -lad will, or any codicil, &c. executed and publiihed in the 
prefence of and artefted by three or more witneiTes, (hould limit 
or appoint \ atid in default af fuch limitation or appointment^ and 
in the mean time and until fuch limitation or appointment Jbauld bf 
tnade, and alfo fubje^ to any fuch limitation or appointment when # 

the fame -(hould happen not to be complete, &c. to the ufe of him 
tlic faid Thomas Hawkins in fee. This ^^ executed by Thomas 
Hawkins^ Mary Hawkins, H Darell, and R. Tuiie^ in the pro- 
fence of three witnefles ; but the execution thereof by R. Tuite 
was feme months fubfequent.to the execution thereof by Thomas 
Haivlins. The cafe then fet out the will of Thomas Hawkins, Will of T* 
dated 14th February 1800, properly executed and atteded in the J^awiiHi. 
prcfcncc of three witneflcs, whereby after feveral fpecific be-* 
quefts to his wife Mary Hawkins^ atid to his three daughters [42^3 
Mary^ Ann^ and Eleanor^ the teftator in exerciGng every power 
enabling him in that ^behalf did appoint and devife all the ma- 
nors, hnds, &c. comprifed in his marriage fettlement, and all 
t>ther the manors, lands, &c. of which he or any perfons in 
truft for him was or were fcifed, &c. or of which he had power 
to difpofe by that his will, (except thofe veiled in him upon 
truft or by way of mortgage,) to the ufe of his faid wife and to 
yohn and James Bradpaiv^ three of the plaintiffs, J. Broadburft 
and C. Bi/tler the other plaintiffs, their heirs, 8cc. upon truft that 
they or the furvivors, &c. fhould with all convenient fpeed after 
his deceafe fell and difpofe of and convey the faid manors, 8cc,^ 
and fhould (land and be pofTeiTcd of the money arifing from the 
faid fale, upon the trufts thereinafter mentioned. And that the 
receipt bf the faid truftees (naming: them), or the furvivors or 
furvivOT of them, or the executor, &c. of fuch furvivor, for the 
purchafe -money, (hould be a fuflicient fecurity to the purchafers: 
and the tedator appointed his wife and the other truftees hft 
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named executors of his will and guardians of his children. Bf 
a codicil to the faid will, dated 14th February x8oo^ and exo» 
cuted b^ the teftator in the prefcnce^f three witnefles^ he made 
feme alteration in the trufts of the faid monies to arife from the 
fale of his eftates ; and in all other refpe£ts confirmed his faid 
will. Tbi Uflatar died in Septifnher {a) 1 80O9 leaving four daugh* 
tersy and alfo leaving his brother John named in the fettlement 
of the s 2th of May 1 77o» him furviring. The indenture of the 
4th of December 1798 noas not inrolkd in the lifetime of tbe*faid 
Thomas Hawkins. On the i6th of O^iber 1800, a fiat for ihe 
jnrolment thereof was granted by the then Chief Juftice of the 
Court of Common Pleas, and is in the following words : <* Let 
this deed be inroUed in his Majefty's Court of Common Pleas 
at Wejlminfter i EldonP Dated the 1 6th of QnQh& 1 8qo. And 
in purfuance of this fiat the faid indenture was inrolled, A me- 
morandum of fuch inrolment was made and figned by the proper 
officer of the faid court on the back thereof in the following 
words, viz. *' Inrolled in his Maje(ly*s Court of Common Pleas 
at Wejlminfttr of the term of the Holy Trinity in the 40th year 
of the reign of G« 3.'' By indenture, dated 20th of JfrU 1801, 
between the faid James Broadhurfl of the one party Mary Ha^My^ 
kins (the widow of Thomas Hawkins)^ JobnVradfiaw^ Jawuf 
Bradjbanvi and C. Butler^ of the other part ; after reciting the 
will of Thomas Hawkins and the faid devife to the truftees of his 
real eftate, and that the teftator bequeathed all his perfonal eftate 
and effe£lsy not otherwife ipecifically difpofed of, unto his faid 
wife and the other truflees namedj &c. upon the trufts, &c. in 
the faid will exprcfled, amd noticing the appointment of his faid 
wife and the faid truflees to be his executors and guardians of 
his children; and alfo noticing the codicil to his will; and re- 
citing that Thomas Hawkins died in the month of September laft : 
and the faid James Broadhurfl having declined to a£l» and being 
dcfirous to renounce the executor(hip and the trufts of the faid 
willy they the faid Mary Hawkins y John Bradjbawt Jamer Brad-' 
JtaWf and Charles Butler^ had alone proved the will and codicil 
of Thomas Hawkins \ it was witnefled that the faid James Broads 
hurjl^ with the privity and upon the accc;ptance of the faid 

(#) It wu faid at the bar thai he died on the a^d of S^tember. 
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Mary Hanuiini, Join Brad/bawj James Brad/baiv^ and Charles 1805. 
Butler^ teftified as therein mentioned, did by the now faid ab- -,' 
ftradling indenture abfolutely and irrevocably dirchim unto the asainfi 
faid • Mary Haakjfts^ John BradJhaWf James Bradjhaw^ and C. KtMr. 
Butler^ their heirs^ &c. all the real and perfonal cftates, truils, [^422] 
&c« and authorities whatfoever by the will of Thomas Ha^vkins 
de?ifedj &c. This was executed by James Broadhurfl^ and duly 
attcAed. The faid Mary Hawkins^ John Bradjhanv^ James 
Bradjbaiu^ and C. Butler^ four of the five truftees named in the 
faid will, arc the plaintiffs in this a£lion. The qucftion for the ^^JlioMs. 
opinion of the Court was, Whether the plaintiffs were entitled to 
recover in the faid a£lion ? and that quedion was agreed be- 
tween the parties to depend on the following queftionsi firft. 
Whether the ufes limited by the deed of the i2ih of May 1770 
have be'Cn well revoked by all or any of the fubfequent deeds 
and the will of Thomas Hawkins^ fo as that the devifees named 
in the faid will could make a good title to the purchafcr ? fe- 
condly. Whether it were neceffary that the faid James Broad* 
hurft fliould join in a conveyance to a purchafer ? 

This cafe was argued in Michaelmas term very elaborate! j 

* and at great length : but it is fuflicient to mention the heads 

of the argument, as the Court, in giving judgment, went fo 

fully into the confideration of the principal arguments and au* 

thorities cited. 

Williams Serjt. for the plaintiffs contended, on the firit 
queftion, that the ufes limited by the deed of the J2th of 
May 1770 had been well revoked by Thomas Hawkins, and the 
powers thereby refcrved effectually executed by him. ift. The 
4(cd of the 4th of Decemier 1798 was a valid execution of the 
f>ower, and therefore a good revocation of the ufes. But fup- 
poGng it otherwife; 2dly, The old ufes were well revoked by 
the deed of the 17th of JtJy 1791. Or, 3dly, At any rate ihc 
two deeds taken together amouot to a good revocation. i ft, [423] 
This is one of that clafs of powers which is always conftrued 
liberally and largely. For Thomas Hawkins^ who was tenant in 
tail of the premifes, fubjcfl to his father's life-eftate, joined with 
him in fuffering a recovery, by which he acquired the fee (imple, 
fubjeA to fueh life-eftate. For if no ufes had been limited by 
the deed to declare the ufes, the eftate would have refulted to 
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]8o). die father for llfci reTnainder ia fee to T. HavfUns : but» thougb 
„ . certain ufes were limited in conGderation of the intended nnir- 

aFainji ^'^g^ ^7 ^^^ indenture of May 17709 yet, except as to tht iflae, 

Ilei^p. thofe were merely voluntary, with rerpe£^ at leaft to the mar* 
Tiage; fuch as the limitations to the brothers Henry and John; 
as in Jenkins v. Kemi/h [a). In Kihbett v. Lee {b)y recognised in 
Lord Darlington v. Pulteney {c)^ ufes were holden well revoked 
by a will under a power to revoke by writing under hand and 
fea], and delivered ; which laft ftipulation feemed to point to % 
revocation by deed^ as the will could not operate as fuch till after 
the party^s death. And a diftindion was talcen in Sayle v, Free^ 
land {d) between the execution of powers to incumber a third 
perfon's eftate, and the party's own : that in the latter cafe the 
want of little circumdances required woi|ld be helped in equity. 
The principle to be collefied from the cafes is» that if the potrer 
be fubftantially executed, the Court will difpenfe with mere 
ceremonies performed either, at another time or place than 
required. Here there is no doubt but that the deed of the 4th 
of December 1 798 was upon the face of it fufficient to revoke the 
old ufcs ; the only obje^ion is, that it was not inrolled till after 
Thomas Hawlu»s*% death \ but that was a mere ceremon]^, which 

[4?4l might be performed at any time, and when performed would 
have relation to the execution of the deed; but it cannot zStfk 
the validity of the deed, which was a complete deed by the 
fealing and delivery before the inrolment : and therefore not 
like a recognizance at common law, which had no eflFe£t till en- 
tered on the roll, not being till then a perfe& record : yet even 
there if the cognizor died after acknowledgment before a judge, 
the land wgs bound before the flat. 7 Eliz. c. 4. from the time 
of fuch a^cknowledgment, though no ai£lual inrolment made till 
after his death. Hall v. Winckfisld (/), recognized in Perry v. 
Bonves (/■), and Boihomly v. Lord Fairjax {g). The inrolment is 
not the a£t of the party but of the Court, and therefore it may 
be done at any time ; and yet if not inrolled the recognizance is 
void. 2 Roll* Abr. 393. Till inrolment indeed the power may 
be conCdered as in fieri, and therefore capable of being releafcd 

{a) Hardr 39;. (b) Hob, 3 II. {c) Cowp, 267. 

(/) 2 Ventr. 350. {e) Hob, 195. (/) J Ftntr. 3<?o. 

{g) I P. IVmi. 33^. 
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©r cxtinguHhcd, according to Digge/s cafe (a) : but it was not 1803. 
there faid to be eflenttal to the execution of the power that the „ 
deed (hould be inrolled during the life oji Digges^ though the a£l' apaimft 
of inrr'Imeot be neceflary to the completion of the power. So KaMf« 
in Sheiiey^ cafe (3), the rule is ftated in argument, and after- 
wards confirmed by the judgment^ that the execution of things 
executory always refpe£ls the original z& or caufe executory i 
and when the execution is done, it has relation to the thing 
executory ; and all makes but one z(k or record, though it be 
performed at feveral times. And the fame was holden by Crohe 
and Montague f Jnftices, in Havergiii v. Hart (r)» Some con:- 
veyances at common law require indeed to be perfeAed in 
the lifetime of the parties ; but thofe depend upon technical 
rules of the common law, that the freehold cannot be in abc]^ [4^5} 
ance, and conftqilently cannot be made to commence in futur o, 
and that no condition can be introduced to defeat the Hmitatioa 
but in favour of the grantor and hb heirs. But it is otherwife 
as to conveyances under the ftatute of ufes, where the freehold 
may be limited to commence in futuro, either at a definite tinie 
or upon a certain event : it may alfo be defeated, abridged, or 
poftponed in favour of a ftranger, by a provifo in the fame deed^ 
by a power referved, or by a fpringing or (hifting ufe : or a ufc 
may defcend to the heir, and he may take by defcent, although 
the anceftor were never feifed in his lifetime. As in Shelieft < 
cafe, where there was an interruption to the eftate by the death 
of Edward Shelley before the recovery was executed, and yet the 
ufes were deemed to be vefted in Richard his heir by defceot. 
Until the recovery was perfeded by execution the eftate vefted 
in the heir, but when fo perfeAed after the death of E. S. the 
eftate of the heir was defeated. By the fame rule, the eftate 
here may bt devefted by the inrolment, which perfected the 
execution of the power after the death of Thomas Hawkins t for 
this is the cafe of a deed to ufes, and not a conveyance at com* 
mon law. At common law, if livery were made in view of the 
the land, the feoflFment did not operate unle fs entry were made 
in the lifetime of the feoffor and feoffee ; Co. Liu 48. b. So in 
grants to be perfe£ted by attornment, the attornment muft be 
inade in the lifetime of the parties ; Co. Liu 309. a. But thcfe 

(a) I Re^, 17J. (i) lb. 99 k. (f) Cro. Jac. 512. 

depend 
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i8oj. depend on tRe particular natare of the conveyances : in the one 
„ ^ cafe the authority to enter is perfonal, and in the other the aflent 
itgmnfl ^^ ^^^ tenant to the grant of the lord is alfo perfonal ; and the 
.KiMf. death of either of the parties is therefore neceflarily a counter- 
^426J mandt But in the cafe of a conveyance to fuch ufes as y. ^. 
thall appoint, J. S. may appoint after the death of the grantor, 
though it Qiuft be done in the lifetime of the grantee. And 
even at common law the death of one party will not operate as 
a countermand where the reafon ceafes ; as in the cafe of an 
exchange, where if one enter, and the other die before cntryi 
his heir may enter ; and yet till entry the old eftate continued, 
and would defcend to the heir of him who entered in cafe he had 
died before the entry of the other into his part, In the cafe of 
copyholds which pafs by the furrender» and which is a common 
law conveyance, though the eftate defcend to the heir of the 
furrenderee who dies before admittance* yet the admittance is 
neceflary to perfedi the eftate, and till admittance the wife of 
the furrenderor is entitled to dower, defeazible however by the 
entry of the heir of the furrenderee. Then if admittance after 
the death of the furrenderor or furcenderee is the fame as if 
done in their lifetime, why may not the inrolment have the like 
operation here by relation i In Perryman^% cafe (<i), where the 
euftom was that free land fliould not pafs without prefentmeot 
of the feoflFment, &c. by the homage at the next court ; yet it 
was holden that a prefentment according to the cuftom after the 
death of the feoffor or feoffee would be good, on the ground 
that it fortified the reafon of the common law. Secondly, The 
deed of 1791 was in itfclf a good execution of the power. That 
deed was inrolled in the lifetime of Thomas Hatviins^ and had 
the affent of all the neceffary parties. It is obje£led that the 
affent of Tuiti was by lAter of attorney only, but that is not 
inconfiftent with the terms of the power : for all that is required 
is that the affent flvould be in writing, which this wi^s } and the 
£4271 power extending to the affent of the executor or aiminifirator of 
the furviving truftee fhews that it was not neceffarily intended 
to be a perfonal affent ; and being only required to be in v^riting^ 
It need not be by detdy though the execution of the power by 
Thomas Hawkins bimfelf was to be by deed 01 inftrument in wri« 

{a) 5 Jtcp. 84, 

tings 
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ting ; therefore an afient in writing by a diftin£l inftrumerit wtis i8o]« 


Hawkxw) 


in the contemplation of the fettlors. [The Court here intimat- 
ing a decided opinion againft him upon this part of the cafe^ on aeainfi 
the ground that it would operate as a total deftili6)ion of the KtM?. 
check intendt^d by requiring the perfonal approbation of the 
truftces, he faid he would not piefs it any further.] Thirdly, 
At all events the two deeds of 1791 and 17981 taken together, 
annouiit to a good revocation. And tbcy piay be fo taken to« 
gethi^r as having the fame obje£l| and operating as one aflurance. 
The deed of 1798 recites that of 1791, and the doubts that had 
arifrn, and is an exprefs adoption of it in form and fubftance \ 
and the firft deed was inroUed in the lifetime of Thomas Haw^ . 
kins. Then fuppofing the aflent of one of the truftees not to 
be fufficiently obtained to the firft deed, yet fuch aflent was ex* 
prefsly given to it in the fecond deed referring to the former, 
and bein^ in loriting as required by the power, that is fufficient, 
without being by deed inrolled^ or in the fame deed. The lan- 
guage of the claufe is very different in Goodright^. Caii>r{a\ 
where the confcrnt of the truftees to a revocation of this defcrip- 
tion was required. Neither are the truftees reftridied from 
giving their aflent as well after as before the Enrolment of the 
<ieed. As where at common l%w a bifhop could not aliene with- 
out the confent of the dean and chapter, yet it was holden that 
fuch aflent might be given before or after the deed of aliena- [428] 
tion, and by the fame or a different inftrument; Foorff^ eafe(^): 
and it was not neceflary that the deed of aflenf of the dean and 
chapter (hould be inrolled, but the deed of the bifliop would 
take effcft from the inrolment. 4 Bac. Ahr. tit. Leafet^ (G), 
/ 4- which cites Co. Lit. 300. i. Two inftruments may be 
taken together as a good execution of a power, though each 
fingly would be dcfcftive j as in the Earl of Leicefter'z cafe (r), 
and in Herring v. Bronvn (J), where the rule is laid down that 
conveyances are to be conftroed fo as to efieftuate the intention 
of the parties. If the Court (hould incline againft the plaintiff 
on all thefe points, then he contended that^ Thomas Hawkins 

having an inchoate intereft in the premifes at the time of making 

J- 

. (fl) Dough j^i%. {b) 5 Rep. 81. (c) I Ventr, 278. 

{d) Garth. 22. This was before the ftat. ^jlnn c. i6. f. If. en* 
^liog the ufes of fines to be declared by 4<cds executed afterwards. 

his 
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tSoj. his will, the inrolment after his death ^as fafficieiit to gif« 
effed to the d^rife. And cited Selwyn v. Stlnujn {a)^ where the 

againfi ^^^ tenant in tail joined with the father tenant for Kfe in a has* 

Kkm^, gain and faie, dated 12th of Aprtl^ to J. W. and his hetrs^ to 
make him tenant of the freehold, to the end that a commofi re- 
covery might be fuiFered to the ufe of the father for Ufe, lemain* 
der to the ufe of the fon in fee. A writ of entry was fiied out 
returnable on the fccond return of Trinity term, which began 
on the 7th of June and ended on the 2oth ; and onihe 8th the 
fon made his will; and on the azd of June the (heriff executed 
the writ of feiiiQ, and nnde his return on the 26th, and the foa 
died on the 27tfa : yet held that he had a devifeable intereft in the 
premifes, though he had devifed the eftate before he was tenant 

C4^93 ^^^ f^ \ on the gro'und princip^llyi as appears by a MS. note, 
that before the recovery was complete the fon. was entitled to a 
future ufe. Upon the fecond part of the cafe, whether it were 
neccflliry that James Broadburfi (hould join in the conveyance X£% 
a purchafer ; he referred to the deed of Affril 1 80 r , which recites 
that 7* ^- had declined to execute the will and wiihed to re- 
nounces and then ftates his abfolute difclaimer : fo that it ap- 
pears that he refufed ab initio to take on him the truft. But 
whatever doubt there might have been at common Uw^ it is 
dear by the ftat, 21 //. 8. e. 4. that when fev«ral are appointed 
executors^ thouj^h one refufe, the others may fell. Ck LiU 
1 13. fl. and Bonifant v. Greenfield (^}* 

MhftJoT the xiefendant. This was not a fettlemeot made by 
the abfolute owner of the eftate, hut a family fettlement on mar-^ 
riage, in whicb» though the brothers may be volunteers, jet 
the daughters, who were living at the time of the fuppofed re« 
vocation, were certainly pwrchafers for a valuable conGderation^ 
in whom an eftate-tail would veft on Tiemas Hawiims*^ «ieath 
if the power were not well executed : and the queftion nmft be 
confidered as if he bad difinherited his daughters by his will and 
difpofed of the eftate to a ftranger. By the fettlement the power 
of relocation and appointment of new ufes was only given fub 
modo \ namely, by deed, &c. to be executed by him in the pre- 
fence of and attefted by three witnefles, and to be inroUed^ &c« 
with the tonfent in writing oit certain pcrfons. Every drcum* 

(«) aAirr. 113?. (i) Cro, E&z.%o^ 

» ftaoot 
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ftance contained In a power given to tenant for life to defeat tliC i8oj» 

vholc fcttlcment, modifying the e^crcife of fuch power, i»of jjawkins 

weighti and muft be • ftriaiy complied with. The' revocation againfl 

attempted by the deed of 179IJ to which there was only the Kemp. 

conftru£tive affent of one of the ttufteea by means of a general C*43^] 

power of attorney before given to T. Hawkins^ being abandoned 

as inefficient per fe for that pu^pofe \ the next queftion ist 

Whether the deed of 1798, which was not inrolled tiUaftev the 

death of Thomas Hatokini, be fuflicient within the terms of the 

power ? It is a general rule in the execution of powers that all 

the circumftances required muft be complied with ; more efpe- 

cially when the power, as here, is given to the donee of a par-* 

ticular eftate, and not referved by the original owner to himfelf* 

The cafes are all collc£lcd in the ad vol. of Hargreave*s Jur* 

CoiL 113. and the refult is, that if fix witneiTes be required, 

three will not fuffice ; M peers \>t the witncflcs required, eom^ 

tnmers cannot be fubftituted. Gold cannot be referved under a 

power of leafing at the ancient rent oijilver ;' nor two old rents 

confolidated into om^ though of equal value \ nor can part of a 

farm be leafed at a new rent pro ratd^ lifeallng be required to 

a w///, though not incident to fuch an inftrument, the want of 

it is fatal \ and fo is the want of a wifnefs to a teftamentary difpo- 

fition of perfonal property if fo required. Not even the trifling 

circumftance of tendering fixpence can be difpenfed with. In 

thefe cafes there can be no diftincJion between a legal and 

equitable execution of a power. Lord Darlington v. Pultitfey (a)* 

Here then if it were ciTential that the deed fliould be inrolled, 

as is not difputed, that muft be done in the lifetime of the party 

whofe a£l it is taken to be, and cannot be made good by relationf 

after his death. There is a difference between inrolments un-« 

der the flat. 27 H. 8. c. 16. and inrolments like this dtrefled by 

the aft of the parties. Bcx^ore that (latute a bargain and fale^ [43 13 

operaiiiig under the (tatute of ufes (27 H. 8^ r. lo.) was good 

without inrolment : then the latter (latute enaQs that nQ in^ 

deotufe of bargain and fale (hall be good untifs it be itirolled 

Within fix months. The. word isj/f//^, and not untlL There is 

a fpecific time within which the a£b muft be completed, and if 

So^ it ftands confirmed ab initio from the dtlivery : but berey 

{a] Co^,vp. 2^5. 

whertf 
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1803. ^htit no time is limited for the ibrblmentt if it be fuflkient ta 

«. inrol it a day after the party's death» it may be done at any dif* 

* agaifiji ^^^^ ^^ ^^""^^9 within the period of limitation ior adions. The 

K£Mr» do£lrine of relation would therefore operate very inconveniently. 
But even under the ftatute of if. 8a, though the inrolment with- 
in fix months will make the deed good by relation as between 
the bargainor and bargaineei yet it is not fo t6 all purpofes, for 
it will not make an intermediate leafe goodi BeUingbam t« 
Ayip {a)i Ifeham Vi Mortice (^), and Berris v« Bon»jfer (r). The 
cafe of BuiUr v. Baker (J), lays down thefe rules for regulating 
the doflrine of relation ; xft, that it is not allowed in deftruc-^ 
tion of a lawful eftate veiled ; idly, that it (hall help a£ls in 
law, but not a&s of the parties which are in themfelves void : 
3dly, that it (hall extend only between the fame parties ; and 
never be (trained to the prejudice of third perfons, who afe 00 
parties or privies to the a£l. The firft and third rule taken to* 
gether amount to this, that relation of law (hall not be allowed 
to deftroy an cftate vefted in a third perfon who is no party to 
the z€t to which fuch relation is to apply : and both this and 
the fecond rule will be violated if the relation contended for take 
place* (In fupport of the firft and third rule he cited) Albanf% 

C43O cafe (0. ^««^'s cafe (/), Digged cafe (^), and Tbomfon v. 
Ltach (&)• Now here the daughters of T. Hawkins are in by a 
title antecedent to the deed and will under which the appointees 
claim, namely, under the original fcttlement. (In fupport of 
the fecond rule he cited) Bellingham v. Alftfp (1), Ifeham v. Alor^ 
rice (i), the cafe of the king's patent (/), Perry v. Braes (m), 
Elliott V. Danbj (/a), Bennet v. Gawdy (0), the Duke of MarHc 
rough V. Lord Godolphin {p\ and Mofs v. Charnock (q). In Perry 
V* Bowes i the reafon is afligned why in the cafe jof a recogni. 
zance acknowledged before a Judge, it binds the lands, when 
afterwards recorded, from the time of the caption } becaufe it is 

{a) Cro. jfae. 52. (3) Cro^ Car. iio. (c) 2 Show. t$6. 

\d) S Rep. 28, 29. {e) I Rep no. (/) 4 Rep^lO. L 

ig) * R^ "73- {b) ^ ^^r. 198. (1') Cro.Jae.$z, 

(i) Cro. Car, ito. {I) Mentioaed in tShow. 157. 

\m) I Fentr, 360. and T. Jm. 196. («) 12 Mod, 3. 

(0) I Show. 200. and Carth. 178. \p) 2 Vef, Si« 
(q) Ante^ 2 voL 299. 

^ ajudi* 
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a judicial a£t^ of which the caption is theprincipali and fo binds 1803. 
from the time : that therefore is not, properly fpeaking, a qucf- ^ 

tion of relation, but rather from what time the a£l ttfelf takes. agalnjl 
its inception; and the Court fay that it is the acknowledgment iCemf. 
itfelf which gives it validity. And this applies as well to Hall 
V. Wing field ^). IHellefs cafe {B) does not apply } for the Court 
there held that the judgment in the recovery obtained on the 
fame day that Edward Shelley died was binding proprio vigore 
upon the parties, independent of any queftion of relation* The 
cafes of copyhold proceed -upon the peculiar nature of the eftate ; 
which, as between the furrenderor and furrenderee, pafles en- 
tirely by the furrenderi admittance being only neceilary as be- 
tweeo the latter and th^lord. Holdfaft v. Clapham (r). adly, [43 3I 
If the inrolment cannot operate by relation, it cannot operate at 
all in this cafe. 7*he power is given* to the tenant for life } it 
is annexed to his eftate, and muft be executed completely dur* 
ing the continuance of that eftate. Upon his death eo inftanti 
his daughters became tenants in tail by virtue of the original ^ 
fettlement, and their eftates canftot be divefted by the inrolment 
made by other perfons. The cafes of fines, and of grants at 
common law, not complete at the death of the parties, apply 
here : and there is no fuch diftin£lion as that attempted to be 
{hewn between grants at common law and under the ftatute of 
ufes ; for many of the cafes before cited are of the latter dcfcrip- 
tion* Whatever intereft vefts under the deed of revocation 
muft have vefted in T. H* himfelf, which could not be after his 
death. The inrolment muft be his zOl to whom the power is 
given to revoke by deed indented and inroUed\ but how can an 
ad be attributed to one who was dead at tho time ? It is not 
enough that he intended to do the a£t ; for he might alier his 
intention at any time before the final completion of it. Perhaps 
the very reafon why it wasnot immediately inrolled was on account 
of bis own doubts. It does not even appear that he had given 
diredions to have it inrolled before his death ; which at leaft 
ought to have been (hewn. Then as to T» Hawkins having 
before inrolment a poflibility of intereft, which he might devife, 
even admitting that the deed could have efTcfl given to it from 
the date of the inrolment, this was not a devifeabU^ becaufe not 

{a) Bob. 195. (<^) I Rep.^i, (f) I Term Rep. 6co. 

a de* 
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i8o^. a de/cendiUc^ intereft. It is not CYcry moral poffibilltj that U 

Hawrihs *'^fc€'****M€ or devifeable \ an cldcft fon dying before his father 

Afrainfi ^ho is feifed in fee cannot devife the * poflSbility which he had of 

Kemp. enjoying the inheritance. In Selnvyn v. Selwyn (rf), the intereft 

L 434] of the teltator was defcendible, becanfe he outlived the com* 

pletion of the recovery; he lived to fee that conveyance com* 

plete, out of which the iMes lArere to arife : but here Thomas 

MawUn^ died before the completion of the conveyance which 

was to give him the contingency devifeable. As to the arga- 

tnent that both deeds taken together are fufHct^nt to revoke the 

fettlement, though neither of them per fe cail fb operate, and 

that the confent of the truftees need not be by the fame inftni« 

ment, it is incongruous on the face of the propoQtion that two 

invalid inftruments can make a valid one: the cafes of Lord 

LeicifteT (^) and Herring v. Brown [tt\ cited in fupport of it, do 

not apply \ for thofe were cafes of powers executed by deed and 

fine, where the fine levied and the deed to declare the ufes were 

intended to have the fame operation ; i^ was all meant as one 

conveyance; and therefore differed from Digges* cafe, where 

the fine was to ufes different from thofe to which (he bargain 

and fale was made. The tWo.<leeds here, hovrever^ were not 

intended to operate as one conveyance ; but each was executed 

as a perfed a£l at the time. R. Tuih, the trullee, docs not by 

the fecond deed give his aficnt to the firft, but to the new deed 

to be afterwards inrolled. This appears by the language #f the 

deed of 1798 itfelf. As to the fecond branch of the cafe^ 

Whether, fuppofing ther6 was a good revocatidoi y. Broad* 

hurjl^ one of the executors and truftees, were a necefTary party 

\o the conveyance ? he admitted that he could not maintain the 

affirmative, fince the ftat. of H. 8. and the cafes decided on itf 

ftSj] particularly Bomfant v. GnenJield*{J). The reafon of its having 

been required in this cafe was on account of the provifion that 

the receipt of all the truftees named for the pUrchafe-money 

(hould be a difcharg^ to the purchafer. 

IVilliams Serjr. in reply faid, that the power coming from the 
perfon who had the principal intereft and eftate of inheritance 
in the property, though not the abfolute fee, was to be con- 

{a) ! hldf. laa. {h) I Vaitr, 27?. 

is) /*. 368, 371. (d) Cn.Erit.^s^. 

ilruetl 
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ftrued liberally, and not aa in cafea where there was a power to 1803* 
encumber the cftatc of a third perfon. That no inconvenience ._ 
could enfue from the Length of time which might intervene.be- ^aatnji 
fore the inroln^ent i for the daughters of 7*. //. having an eQate Kemf. 
tail Ycftcd in them from the death of their father before the in- 
rolment might defeat the revocation by fuffering a recovery in 
the mean time : for which he relied on Digges* cafe (a), Ntchclh 
V. Sheffield (^), and Page v. Hayward (r). He admitted that the' 
ceremony of inrolmcnt was neceflaryi but contended that it was 
good if done at any time. That the objedion to the devefting 
of the daughters* eftate by relation could not hold, becaufe that 
would equally have been the cafe if the inrolmcnt had been 
tnade in the lifetime of T. H, : and the delay cannot be objefled 
to by them, becaufe it gave them the greatet chance to defeat 
the execution of the revocation by faffering a recovery in the 
mean time* And he obferved, that the appointees would talce 
here not by the wil]| but by relation back to the original power. 
In addition to the cafes before mentioned lie referred to Needlet 
V. The Bi/hop of mnchejler {d), where S. and his wife being t43^] 
fcifed of a parfonage to them and the heirs of S.^ granted the 
fame to King //*8. and his heirs by deed of loth of May 1531* 
And then the kingi by letters patent dated 2lft oi July follow- 
!^C» granted another parfonage to them and the heirs of 5. in con« 
fideration of the other, and on the 26th oijuly^ S, and his wife 
acknowledged and inrolled the deed, and held that though it was * 
not complete nor perfe£led for want of iiirolment At th<^ time of 
the king^s grant, yet when the inrolmcnt came it took cflPecl from ' 

the firft a£t; and therefore that between the parties it fliould 
bind to all pUrpofes ab initios though in a collateral refpe£t : 
and therefore the cafe cited from Cro. Jac. 52. cannot be law. 
He denied that in copyholds the eftate pafTed out of the fur- 
renderor till admittance of the furrenderee, though after admit- 
tance it will relate back, which was the cafe of Doe v< Clapham* 
The cafe of Mofs v. Cbarnock went on the ground of public po- 
licy, and the regiftering was not a mere matter of ceremony as 

{a) I Rep, 173. {h) 2 Bro. Chan. Caf. 215. 

(r) a Salk. 570. {d) HoB. 22a. 
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1803* , the inrolment in this cafe. He alfo recapitulated the principal 
^ cafes cited bjr him before, and relied on them in anfwer to fome 

araimfi of the cafes cited by the defendant's counfel* 

K&MP. 

At the concluGon of the argument it was obfenred by one of 
the Judges, that it did not appear when TtnU executed ihe 
deed of aflent : but it was admitted to be during the life of 
71 Hawkins. 

Cur. adv. vulu 

Lord Ellenbo&ough C. J. now delivered the judgment of 
the Court* 

£4373 "^'^ ^^ ^" a^ion of aflumpCt brought to recover the unpaid 

remainder of a fum of 7005A, the purchafe-money of certain 
parts of an eftate, which had been fold by the plaintiffs by auc- 
tion, and purchafed by the defendant thereat, under certain con- 
ditions of fale, and whereupon the defendant had paid 1400A 
by way of depofit. The plaintiffs in their declaration aver» that 
they were ready and ^willing to make out, and did make out, a 
g9od title to the pirts of the eftate fold by them, according to the 
conditions of fale, and were alfo ready and willing to execute 
a conveyance, and to deliver poffeflion accoidlngly, but that the 
defendant difpenfed with their fo doing, and difcharged them 
therefrom, and wholly refufed to pay the remainder of the faid 
purchafe-money demanded. The defendant pleaded the general 
iffue non affumpfit. The cafe came on to be tried before me, 
and a verdi£t was found for the plaintiff, fubjefl to the opinion 
of the Court on a cafe difclofing the whole tranfadion. [His 
lordftiip here dated the fubftance of the cafe referved in manner 
before ftated ; and then continued.] The queftion for the opi- 
nion of the Court was, Whether the plaintiffs were entitled to 
recover ? And that queftion was agreed between the parties to 
depend on the following queftions : Firft, Whether the ufes 
limited by the deed of the 1 2th of May 1770 have been well 
revoked by all or any of the fubfequent deeds, and the will of 
Thomas Hawkint^ fo as that the devifees named in the faid will 
could make a good title to a purchafer ? Secondly^ Whether it 
were neceffary that the faid James Broaihurft fliould join in 

a con- 
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con^veyance to a purchafer? The latter of thefe qucRions iSoj. 

was properly abandoned by the defendant's counfcl, as not ' 

capable • of being contended for with effcd on the part of his t7Jr!iy 

client. Kemf. 

The queftion then which remains for determination Is, Whe- 
ther the ufcs limited by the deed of 1770 have been well revoked 
by all or any of the fubfcquent deeds, and by the will of Thomas 
Hanvlins ? In the firft place, the deed poll of the 1 7th of July 
1 79 1, executed by Thomas Hawkins as attorney for Robert Tuite^ 
may be laid out of the queftion, inafmuch as it is a deed which 
is neither competent to revoke the old ufes of the indenture of 
the 12th oi May 1770, or to declare new ufes. The confent 
and approbation of Robert Tuitt (amongft others) was by the 
indenture of 1770 made necefiary to the revocation of the old 
ufes, and the declaration of new ufes by Thomas Hatvkins. 
It was fo made neceflary for the purpofe of ere£iing an inde- 
pendent check and control in Robert Tutte and the oiher truftees 
over the difpofition of this property by Thomas Hawkins, In- 
deed the validity of the revocation and appointment executed 
under the authority of the power of attorney appeared to the 
counfel for the plaintiffs fo little maintainable, that it was, upon 
an intimation from the Court of what would probably be its 
opinion upon that head, at an early period of the argument 
abandoned ; at leaft as to its being of itfelf a fubftaneive and 
effedual deed of revocation and appointment. But the' inroU 
ment which that deed of 1791 received, was afterwards en- 
deavoured in argument to be transferred and handed over to 
the deed of 1 798, in order to obviate the want of inro.lment in 
the life of Thomas Hawkins^ under which that deed laboured. 
And in fupport of this attempt Lord Leicefter^% cafe, i Fent. 278. 
was relied on* There Lord Leicefter^ having a power by writing [439] 
indented, fubfcribed by his hand and feaied, to revoke ufes, co« 
venanted by writing feaied and fubfcribed by his hand to levy a 
fine to other ufes 1 which fine was afterwards levied : and al- 
though neither inftrument was of itfelf fufficient to revoke the 
old ufes, Lord Hale held that conjointly they w6uld do it : ob« 
ferving upon that occafion, quae non profunt fingula jundia 

Dda juTant« 
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i8o). jnyiiot. But that authority will not afift the phiatifi b thU 

Hawk I MS ^*'*^ * *^' ^^^^^ *^ ^*' *^ intcmion of the Earl of Liicefier that 
ai^ait^ ^^ cofcnant anc fine ihould revoke the ufe^; but in this cafe 
KsMf. tb^e is no intent that the ttvo deeds conjointly Jbouid revoke the ufes^ 
and that the inrolment of the firft fliould be applied co, or be 
in any way conneded with| the fecond. Oo the contrary, the 
deed of 1 798 in the body of it takes notice of the inrolment aS 
an z(k to be done in refped of the then executing d^edi thereby not 
only adverting to the necefJUy of adual inrolment, but vtrlwoZ/fdif- 
claiming the benefit (if indeed in any (hape fuch benefit could have 
been derived from it ) of the inroUment of the former inefficaci- 
ous deed of revocation and appointment of the 17th of y«^ 1791* 

Before I proceed to confider the arguments on which the 
deed of the 4th of December 1 798 was contended to be a good 
execution of the power, I will date what the ternaa of that 
power require : it being remembered that the only obje£lion is, 
that this deed was not inroUed until after Mr. Havfkin/ death. 
The terms required that the revocation (hould be by a dadot 
injirument in writings executed in the prefence of and atte/led ^ 
three credible witneffes^ and inroUed in one of his maje/tft courts of 
C440] record at Weftminfteri and with the confent and approhateon ef 
Hawkins' noife^ his father ^father4n4avi^ the trufiees tf a term ef 
500 years in the feitlement of x 770^ and a^ all the trufiees tofup* 
fori contingent remainders^ being in all mnopcrfons. Everyone 
of thefe required circumftances is in itfelf perfeAly arbitraryt 
and (except only as it is in fa£l required) uneffential in poine of 
effect to the legal validity of any inftrument by which ihe oM 
ufes (hould be revoked, or new ufes declared* It is in itfelf 
immaterial whether the inftrument in writing, purporting fo to 
revoke and declare the ufes, (hould be by deed i whether fuch deed 
ihould be executed in the prefence of yehzt 2nd how many W Me w^ b : 
whether it &ould be afterwards attefied by the witneflea^ and 
ultimately inroUed in any court of record : and wlMther it 
ftottld be fanAioned by the confent and approbaHon of die ftvral 
trufiees named for that purpofe. It might, (if it had fo pkafed 
the parties creating the power), have been done by amy %m r i t tx g 
laf the perfons fo authorxfed, unfealed, unMefM^ rnxbtrolUt mad 

mufanSiotud 
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nnfanBhned by any 'GODfent or approbatioa whatfoever* II i^^S* 
thefc circumftances be uneflential and unimportant, except as jjAWKiiit 
they are required by the creators of the power, they can only aMaiafi 
be fatisfied by a ftridly literal and preci& performance. They Kemf. 
are incapable of admitting any fubftitution; becauCe thefe re* 
quifitions have no fpirit in them which can be otherM^ife fatisfied | 
incapable of receiving any equivalent, becaufe they are in them- 
felvesof novalue. And radeed in this cafe the inrpUment has been 
confidered on both fides as a thing neceiFary to be done at fome 
time or another ; and which, after Digges^s cafe, could not be 
denied. And the queftion on this part of the cafe is only 
whether it can have any effedi, as it was not <loiie in Thomas 
Hawkim*z lifetime? And this queftion depepds upon what C440 
(hall be a fair conftru£iion of the claufe giving the power ; in 
making which the Court is to decide according to what they 
Ihall judge to be the intention of the parties, ifot reftraining or 
leflening the power by a narrow and rigid conftruflion, nor by 
a loofe and extended interpretation difpenfing with the fub- 
ftance of what was meant to be performed. And looking at 
the queftion in that light, we are of opinion, that this power 
has not been vxll executed » 

My brother Williams^ who argued' that it wasjirell executed^ 
Contended, that the deed of revocation was perfeA withput in- 
roUment ; that it was a mere ceremony^ {omcthingcei/ateralj which 
might be done at any time, and that there was oothing perjinal in 
the enrollment ; and in the courfe of his argument pointed our 
attention to fome of the differences between conveyances at 
common law and by the (latute of ufcs : citing in fuppoit of the 
points he contended for, amongft other cafes, the cafe of Ha/l 
and Wingfield^ Hoi. 195-9 which was the cafe of the inrollment 
of a recognizance; Sheiiey*s c^k^ i i^. 99., where an execu. 
tion on a common recovery, taken out after the death of the 
lenaat in tail fnfFering the recovery, was holden to veft the 
ufes in Richard Shelley f and to take the efiate from the heir of 
Edward Shelley, to whom it had defcended ; and Perrymatl^ 
cafe, 5 Rep.y where, the cuftom of a manor being that every 
alieaatioji of lands within it fhould be prejented at fome cwrt 
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1803. fvithin ayear^ it 18 laid down that the prcfentment may be made 

•T after thc*dcath of the feoffor or feoffee : and reafoning from the 

xIawicins 
againft analogy, which he conceived to fubfift, between the cafe at 

ICemf. bar, and furrenders of copyholdsi and of exchanges, where 

the title may be perfeded by entry after the death of cither 

party. 


C44*] 


On the other fide it was contended, that the inrollmeot, ac. 
cording to the general doArine of powers, ought to hare been 
in the life of Thomas Hawkins : that the mifchief woold be en- 
ormous of allowing an enrollment at any period, as no time is 
limited by the deed : that the relation contended for would ope- 
rate to the deftruAion of a lawful eftate yelled in Thomas 
Hawkins*^ daughters, and to make good yoid a£ls of the parties ; 
which cannot be. And in fupport of thefe pofitions, Alhanft 
cafe, Hjd^B cafe, and Digges\ in Lord Coke^ Perry t. Bowei^ 
in Sir Thomas Joms^ The Duke of Marlborough t. Lord Godalpbin% 
2 Fe/ey 6i.| and other cafes were cited. 

To fome of the pofitions on which my brother William 
relied his argument we do not agree. There is a fallacy in lay- 
ing it down, that the deed of revocation was perfeA without 
inroUment. For as the power of revocation depends entirely on 
thofe fteps being purfued, which the perfons creating the 
power have prefcribed, the point is not whether a deed, which 
may be one of the things neceffary to work a revocation, has all 
the circumftances belonging to it which the law requires to 
give validity to a deei^ as fuch : but the queftion is, Whcthef 
it be perfc£l, as that particular infirumeni which is reqjnred for 
the purpofe of efie6ling a revocation. A deed, qua deed, cer- 
tainly requires noinrollment to give it validity; that is not a thing 
which arifes from or is connected with the nature of the inftru- 
ment itfelf. But if an inftrument, attended with all the cif- 
cumftances neceffary to the perftAion of a deed, will not operate 
to effefl a revocation from the omiflion of certain other circum- 
ftances which have been required by the authors of the 
C443I power, thofe omitted circumftances are on that account moft 
nnqueftionably neceffary to the validity of that inftnimeDtf 

which 
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which 18 to cffe£l the revocation; and in fach cafe the inroll- 1805. 

ment becomes as efiential to fuch an inftrument as the fealing 

and delivery thereof. If there were no fealing and delivery apain^ 
there would be no deed : and if inrollment be wanting'^ Ksmp. 
though there be a fealing and delivery, the prefcribed inftru- 
ment of revocation is not completed ^ and if not complete^ 
cannot be valid and effedual for that purpofe. 

Another pofition of my brother Williams with which we can- 
not agree is, that there was in the inrollment nothing per/onal* 
If by that, it had been only meant, that the zd of inrollment 
need not be by the hands of Hatukini himfelfi of that there caa 
be no doubt ; but there can be no queftion but that every ftep 
of the revocation, excepting the confent of the perfons named 
for that purpofe, rcfted entirely with Mr. Hanvkins : that he 
might ftop where he pleafed ; and that if be had refolved to 
leave the revocation imperfc£l by not purfuing it through all 
the neceflkry fteps, it was entirely with him fo to do* An 
inrollment could not have been made without his authority. 
One ohjtGt of the inrollment might be to afford a period for 
confideration, after all other fteps to revoke the old ufes and 

appoint new ones had been taken : and if that were the objed^ 
could a ftfanger during his life, after all thofe fteps had been 
gone throughi be allowed to inroll the deed, and to do that 
which remained, and was neceflary to complete the revocation, 
without Thomas Ha'whin/s authority, or even againft his will ? 
Which would be the cafe, if there were nothing perfonal in the 
inrollment* 

The difference between conveyances by the ftatute of ufes [444] 
and at common law are unqucftionably very great, and much 
may be done in the one way, which could not be cffe&ed by 
feoffment, grant, and the other modes of transferring property 
which obtained prior to the ftatute. But the matters alluded 
to, fuch as limiting eftates of freehold in futuro, the defeating 
eftates either wholly, or partially, in favour of others than the 
grantor and his heirs, &c., are queftions of a very different dtf- 
^nption from that now before us. We are not now confider- 

iog 
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1803. ing what tfftSt afi infllrument properly executed may hirt by 
-- "***" Dieans of the ftatute of ufes ; but whether an inftf umcnt hi* 

Mma/i tended to defeat ufes already created, and to raife new oneSi 

&■«»• has or has not been executed vHlth the formalities and in the 
the manner required. How far it may operate, and in what 
way differently from a conreyance at common law, are queftions 
dependant on the ftatute of ufes; but they are qcK*ftions which 
cannot arife until it (hall be fettled^ whether the deed to limit 
or revoke be or be not well executed ? In Sbeilefs cafe the 
quedion. Whether the execution vefted the e(!ate in the 
recoveror ? was a queftion at common law, depending upon a 
rule of law, that every cxecutiqn hath relation to the judgment; 
{LUKftgton^B cafcy 7 Rep. 38.)) not at all upon the ftatute of 
ufes. And upon that principlci though Edward Shelley died 
before the execution, yet inafmuch as it related back to the 
recovery, which was in his lifetime, the ufes of the recovery 
were holden to be executed in him, and Richard his £bn to be 
in, in the courfe of defcent. And the fame db£trine, as to the re* 
lation of the execution, would have holden if the proceeding had 
been adverfe. This obfervation, therefore, does not diftinguifli 

C445] tbis from the cafes of feoflPmcnt and no livery, and of grants 
and no attornment, before the feoffor's and grantcr*s death ; 
.which cannot be completed for want of the exiftence of one of 
thofe, who mdft be a party, and coofenting to the a£l neceflary 
to complete the conveyance. The queftion before us is not, as 
I have obferved, as to what may be the operation of the ftatute 
of ufes upon an incomplete zQt becoming complete ; but, whe« 
tfaer that a£l, without which no ufe can arife, could be com- 
pleted after Thomas Hawkin/s deaths And there has been no 
diflin£lion pointed out between conveyances at compnon law, 
and thofe by the ftatute of ufes as to the Confummation of 
the deed, which in the one cafe is to convey the e'ftate, and in 
the other to afcertain the ufes ; but the diftindion is as to the 
efficAs of fuch different inftruments after they are confummate 
and perfe£t» 


The 
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The cafe of a recognizance cited from Hohart^ 195. bvery 
diftinguifliable from this pafe. The obje£lion here is that the 
whole,^hich was required of Thomas Hawkins to revoke the 
ttfcs of his marriage fcttlcmenti was not performed. But in 
the cafe in Hobart there was no queftion whether the cognizor 
had an J thing further to do. The acknowledgment -before the 
Judge gave the recognizance the force of a record. The cog- 
nizor had done all he bad to do ; nothing further was wanting 
on his part to bind himfelf or his lands ; though the inroUment 
was neceflVry for the teftification and perpetuating of it. This 
was an z€t which might be done in invitum. This dif- 
tinAion applies to fome other of the cafes cited for the plain- 
tiffs. In Perrymaris cafe the feoffor had done all he had to do ; 
after that fcofl^nient he had no control over the eftate ; nothing 
further was wanting on his part ; nor was his afTent neceflary ' 
to the prefentment which the cuftom required : the procuring 
that to be done was for the feoffee, and not for the feofibr ; fo 
fays the book, << Caveat emptor i and he at his peril is to perfect 
'* all that is requifite to the aiTurance.'' So in the cafe of a fur^ 
render jof a copyhold, the admittance is not the z6t of the fur- 
renderor } there is nothing perfonal in it as to him : the fur* 
renderee is to procure himfelf to be admitted^ which the fur- 
rcnderor has no poorer to prevent. The fame obfervation holds 
as to the cafe of an exchange. And however thefe feveral in- 
ftances may prove the do£irine of relation under the circum« 
(lances attending them, they all fail of proving any thing to 
fupport the plaintiffs* cafe, unlefs it had been previoufsly (hewn 
that the inroUment In this cafe was an z6t with which Haw 
kins was not concerned, and which might have been done 
without his confcnt. The queftion is not fo properly a quef- 
tion of relation, as whether the inroUment can have any effeEf 
vnthout HawkinsV authority ? which neceffarily determined 
with his life. 


iSoj. 

Hawkins^ 

againfi 

Kemf. 
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^'ggft*^ cafe, in f Rep. 173. relied on by the defendant's 
couafel» is a very material cafe to (hew that the inroUment 
tould not be after the death of Hawkins. There Chriffopher 

Vol. Ill* E e— H h Digget 
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1805. Digger bemg tenant forlife^ remainder OTer, withzpewerhj 
-,~ deed indented to be inrolled in any of the 3ueeffs courts to tcf ok« 

'^ agmnfi ^^1 ^^ ^^ ^^^^ ^^^ Yxttiit new oneSy bj deed indented and in* 
Kjimf. rolled in the Court of Common Pleas declared, that for the pay- 
ment of his debts, &c. from the time of the inroUipent of that 
deed in Chancery all the ufes ihould be void. Afterward he 
levied a fine of the lands to other ufes, and after the levying of 
£447 ] fuch fine the deed of revocation was inrolled in Chancery* 
And it was holden (by the third refolution) that until that in- 
denture was inrolled, there was no perfe& revocation ; and (by 
the fourth refolution). that the fine levied before the inroUmeot 
bad extinguiflied the power of revocation. Now fee how that 
cafe applies to this. If inroUme nt be a mere ceremony, which 
% may be done at any time, and if^ where nothing remains to be 

done but that, the party ei^cuting the power has done all that 
/ he has to do; that ceremony, in which according to my 

brother Williams there could be nothing perfonal in Cbriftepher 
% ^^W^i might have been done by any body. But the refolution of 
the Court was otherwife : for they held that the fine extinguifli- 
ed the power of revocation \ that is, that it deftroyed all ao^ 
thority in C. Digges to do that, which remained, to be done in 
order to complete the revocation ; and nothing then remained 
to be done, bqt to make the inrollmentt Had it been a mere 
circumilance therefore, in which there was nothing perfonal io 
Chriftopber Digges^ there would have been no power remaining 
in him to be extioguiQied by the fine ; but which power was 
fo extinguiOied, becaufe it was not collateral, but favoured and 
^ tailed of the land, and could only be executed by him Vho 

had the eftate and intereft on which the power was dependant; 
and under whom, as the donor, the perfon muft come in to 
whom the new ufes (hould be limited. If then the power of 
completing the revocation by inrollment were deftroyed in that 
cafe by parting with the eftate, the confequences muft be the 
fame, whatever may be the means by which fuch a feparatioa 
may happen ; and in this cafe the death of Thmas Hawkins 
has had that tSkdt. 


This 
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This being the light in which the queftion ftrikes us, it will iBoj. 
not be neceflary to go into other parts of the argument, refpcft „" 
ing the dodrine of relations, or the various other queftions which agatnfi 
have been made in the caufe, and which it cannot be neceflary to Kem?, 
difcufsy unlefs the revocation were completed by the inrollment 
made after Mr. Hawkins*^ death. And therefore without giv- 
jng any opinion on thofe points, we think upon the grounds 
already ftated that there fliould be judgment for the de^ 
f^pdant. 

FoCtea to the Defendant* 
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Sfrahan and PrWlon, 
Printcrs-ftrtet, London. 


CASES 

ARGUED AND DETERMINED 1803. 


IW THK 


Court of KING'S BENCH, 


1H 


Eafter Term, 


In the Forty-third Year of the Reign of Georgb III, 


IThundkr on the Demifc of Weaver agatfjfi Eei.cher. Friday^ 

Jfrii 9th. 

IN cjfftaient for certain premifes in the county of G/auce/ler^ Piedlmcnt 

tried before Lnnvrence J. at the laft aflizes there, the only may be 

qucftions material to be confidcred were, Whether the defend- *>rought by 

ant were entitled to fiK months notice to quit, as tcn^int from vriihc^uf mv-* 

year to year \ or if not, whether he were not entitkd to a no in^ i.oticcr to 

ticc to quit, as tenant at will, before the aAion brought. q"»t> againft 

The material faas were, that the defendant on thr z6th of T"'. "^'^^ "7^ 

•y . . .Jet into poU 

January i8co was let into poflVflion of the premifes, as tenant fcfiioM as te- 

from year to year, by one Baylh^ who was at that tiiie mort* nant from 

g^gorin pofllffion. On the 17th of >w///iry 1803 Jenks <he y^^^o ytar 

• • 1 ^ f I 1 «- f I 1 • .«- . b\ th<i rn.rt- 

original mortgagee coni^eyed to die leflbr of the plainrifF, who J^crnr. aser 

foon after, without any notice to quil, brought this ejrdmcnt, the mi/rtgagc 
and •laid his demife on the l^i\i o{ January 1803. O" ^^e "^adc to the 
p^rt of the defendant proof was given of' a notice to quitie- pa'^ee^b^t^' 
ceived by him on the 24th oi S^p ember 1802 from Baylis the hetore the 
mortgagor, to quit at Lady-day 1803. But Lawrence J. was of f^g'i'ntut of 
opinion that the mortgagee was not bound by any a£l of the 1 rr 
mortgagor in letting the cftate after the mortir^ge ; and that as- L*45ol 
the mortgagor himfrlf might have brcn ejected w thout* any no- 
tice to quit, the tenant who claimed under him could nor have 
abetter right to fuch notice: and therefore the leflbr of the 
plaintiff obtained a Tcrdidk. 

Vol. III. I i Wigf^ 
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I Sot. If^gt^ now moved for a new trial on the ground of a mifdi- 

— reftion of the learned Judge : xftf Beeaufe the mortgagee bar- 
THUNDsa iQg fuflfered the defendant tocontinne tenant on diepremifcs 
Belchb&. ^'®"* ^^^^^ > 800, thereby confirmed his tenancy f ram year 
to year under the mortgagor. . And all the parties linng in the 
fame place waa evidence that the mortgagee had notice of die 
tenancy. [Lord EllenhrcugL The cafe olKtech v. HM[a) is 
decifive againft the claim of the tenant to notice to quit. He 
coming in under the niortgagor after the mortgage cannot be in 
a better condition than the mortgagor himfelf» who. Lord 
Mansfield faid| was tenant at will in iheJiriQeftfenfe^ and not 
entitled to notice to quit.3 Then, idly, The defendant was at 
all events tenant at will or by fufierance $ and no demand of 
pofleffion having been made by the mortgagee^ nor any refitfal of 
the tenant to attonii he cannot be confidered as a trefpailcrt 
which he is aflumcd to be by the ejedlment. Bireb v. WfigU (^). 
But no ejeAment will lie againft a tenant at will upon a demife 
C45' J laid before the determination of the will. GnoHitk v. Htr^ 
hirt {c). And the leaning of the courts in modem times has 
been to convert holdings at will, ftriAly fo conCdered| into te« 
nancies from year to year, as in Clayton v. BUAty (d). 

Lord Ellemborough C. J. There rent had been receired 
by the landlord, which railed an iodplied tenancy from year to 
year, though ibe trnant had been originally let in under an in« 
valid leafe. But a mortgagor is no n>ore than a tenant at 
fufferance, not entitled to notice to quit ; and one tenant at 
foiFerance cannot male another. The defendant never had any 
pofleffion under the mortgagee from whence any tenancy could 
be inftrrr:d9 and therefore was not entitled to any notice. He 
could not be faid to have any pofleffion under the mortgagee if 
the mortgagor had no authority to let. 

Per Curiam^ Rule refufcd. 

(a) D&ugl, as. {h) 1 Term Rep. 387. 

\c) 4 Term Rep. (80. (d) 8 TVmiZ^. 3. | 

x% 
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1803. 

Edwards agMnJI Evans. S^iurdaff 

Jpri! 3oUi» 
TN an aQion on the bribery a£l (a) againft a voter of Leominfer^ It is no 

for offering his vote for a certain fum to Mr. Kinnaird^ who ground fcr 
had declared hirofcif a candidate to reprefent the borough at the g^JJ^^^JJ^ 
hit general eIe£lion for members to fcrve in parliament, a vcr- t„'al that a 
i\Qt having been * given for the defendant at the trial before wiuiefs called 
Ltmnnci J. on the laR circuit at Hereford, cert^JhTfi 

Millei moved to fct afide the verdi£l and to have a new trial, ^^u rejeaed 
on the ground that a witnefs of the name of Bradley was im- on a fuopofed 
poperly rejeaed, under thefc ctrcuraftances. Mr. Kinnaird ground of in- 
was firft called as a witnefs on the part of the plainti£F, to prove a whe^ano^* 
eonverfation which took place between him and the defendant, ther witneb 
at which BradUj alfo was prefent. Being firft examined on the ^ »^^J^!I 
voir dircy it appeared that an adion was pending againft him blifhed the 
alfo for bribery, which was at iflue: and to a queftion, Whe- fame fa&» 
lher» in cafe this defendant was conviAed upon his teftimony, which was 
and the aAion againft himfelf was alfo profecuted to conridion, ^?t]|^^(h^ 
he fliould avail himfelf of the indemnity given him by the bribery fide % and the 
lA ki the firft difcoverer ? He anfwered, that he did not know defence pro* 
whether he were the fiift difcoverer or not \ but that if he were, ^^l^^^"^^ 
he (hould certainly avail himfelf of all legal advantages to pro- point, upon 
ttCt himfelf. Whereupon he was then rejcQed as an incompe- which the 
tent witnefs, on the ground of intereft in the event of the caufe. ^V^^^}^^* 
BraHej was then called, to whom the fame queftions were put |^ j^^ ^ ^|^^^ 
on the voir dire, and the fame anfwcrs were given by him, as to jedion to the 
the adton pending againft him, and bis intention to avail him- competency 
felf of all advantages from the conviaion of the defendant, if it ^u>t^^xk. 
took place. But it alfo dtftindly appearing that he and not tiff in an ac- 
Mr. Kinnaird was the firft difcoverer to the plaintiff of the de* tion for bri- 
fendant's offence^ he was r<rje£led as a witnefs interefted, and ]uZ*^^ ^7 
Kinnaird was then examined in chief, who proved the converfa- members to 
tion between him and the defendant, in which the defendant ferve in par- 
made a direA offer of giving him his vote for money. The ^'*i"^!}*» ^^*^ 
defence fet up proceeded upon an admiffion f of the truth of the ^j^g ^^ 

eonverfation as reprefented by Mr« Kinnaird i but it was con* pending 

againft the 
witnefa himfelf for bribery at the bmc cleAion, and an acknowledgment by htmit 
that if the defendant were conviAed he fhould avail himfelf^ if ncccflary, of hif having 
been the firft difcoverer to the pre&nt plaintiff. Qua&re i C*45'} Ct45} J 

(a) a Geo. a. g. 34. 

I i a tOBMkd 
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'1803. tended that the offer was made joculatly, in ridicule of the pre- 
^— - tenfions of Mr. Kinnaird^ who as a ftraager to the borough 
J>^^«D» pretended to offer himfclf as a candidate without paying any 
^.TAMi* money for the votes, which he had difclaimed 00 his crofs-exa- 
mination any intention of doing. On this defence the qneftion 
went to the jury, with the obferration of the learned Judge to 
them, that he f<iw no rcafon for fuppofing that the defend- 
ant's offtr of his vote for money was not meant ferionily by 
bim : but the jury found a yerdifi for the defendant on that 
ground. 

The motion for the new trial was urged on the ground that 
Bradley was a competent witiiefs, notwithftanding the pendency 
of the a£lion for bribery againft him ; for that 00 intereft was 
Tefted in him at that time, it being a contingency whether that 

' a£lion would be perftTcred in, and whether it would be profe- 

cuted with cffe£t \ and till conviction the witnefs mud be pre** 
fumed to be innocent ; and that even then it was contingent 
whether he could avail himfelf of it, as fome other prior difco- 
verer might appear % or if he could, whether he would do fo. 
But in order to found an objedion to a witnefs on the ground 
of intereft, it muft be an intereft then exifting, and not a mere 
future expedaney of an intereft. That as it would be no anfwer 
to an objedion to the intereft of a witnefs that he did not mean 
to ufe it, fo it cannot found an objeAion on the ground of inte- 
reft that a party will ufe it, if in point of law none really exift 
at the time. That befides,it was contrary to the policy of the 
bribery a A to exclude the teftimony of either of the parties to 

' the bribery ; for in general thcfe matters paffcd between the 

parties themfelves, and it was meant to fubjedUtbem both to the 
E4S4] danger and penilty of fuch afls, and to encourage them to im« 
peach each other by offering an indemnity to the 6rft difcovcrer. 
That neither in Sutton v. Bi/br^p (^ }, nor in the CrtcUade cafts in 
1 78 1 for bribery, which were long and ably contefted, was any 
fuch obje£tion conceived to lie to the witneffes examined, who 
fiood in the fame Hcuation with Bradley. 

7i&^ C^i/r/ here intimating that,, if the queftion had turned 
merely on the objr Aion to the witnefs on the point of intereft, 
they ftiould have thought it material enough to be confidered 
more fully u on a rule to Qiew caufe, obferved that it became 
unnecrffary to difcufs that \ for the defmce had proceeded alto- 
gether upon a colUteral fa£l to that which Bradley the rejcded 

(a) 4. Burr. 2283. and 1 Bloc. 665. 
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Witnefs was called to ennfirm, natnelyi the converfatton which 1803.' 

took ^lace between Kinnaird and the defendant^ which was ad- 

mitted by the defendant to have been truly ftatcd by the plain- ^^^J^F^ 
tiff's firft witnefs. Ltami. 

AijUes then obfervedi that it was '^mpoflfible to (late what tS^fX 
the evidence of another wicnefs to the fame converfation might 
have had on the jury. He could not pretend to fay what other 
circumftances might have come out on his examination which 
would have impreffed the jury more (trongly with the belief that 
the converfation was fcrioufly intended by the defendant. That 
it had always been underftood, that if the witnefs called was , 
Gompstent at the time, and ought to have been received to give 
the evidence which was relative to the caufe, the greater or left 
degree of weight due to his teftimony could not be a ground 
for his rejedion. If the evidence offered were relative at the IaSSI 
timCf the admiflion or rejedlion of the witnefs could not depend 
upon the defence afterwards fet up in argument to the jury. 
But the materiality of it mud be conddered at the time when it 
was offered. 

Lord Ellenborough C. J. If the queftion turned on 
the latter ground I Qiould be inclined to grant a rule to (hew , 
caufe^ it being a point very important to be conGdered. But 
hire the iiTue which went to the jury was on a fadl quite 
collateral and immaterial to what the witnefs was called to 
prove. For the evidence of Mr. Kinnaird^ which Bradley 
was called to corroborate, was admitted to be true, and the 
defence made was quite rollateral to it, on which the vcrdi£l 
was given; There therefore feems no occaGon for the inter- . 
ference of the Court. 

Grose J. declared his opinion to the fame effe£l ; and ob^ 
ferved that it was no ground for granting a new trial on account 
of the reje£llon of a witnefs to a fa£l, which was adrnitted to 
be true, and was not inconGdent with the ground on which tha 
Terdif^ proceeded. 

l^AWRENCE J. When a new trial is moved for on account 
of the improper rejc Aion of a witnefs, the iirft inquiry always 
made is, What the witnefs wonld have proved, and whetherit 
were material to the iffue ? Now here Mr. Kinnaird \i^A proved 
the converfation which paffed between him and the defend* 
ant ; to corroborate which, Bradley^ who was alfo prefent at 
the time, was called % and if the defence had proceeded on 
any con tradition of what had paffed on that occadon, his 
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ttc}. tefUmoay might have ben material to be tdd«ced| botdia 
•>"•—> defence did ool go on a dental of Mr. Kinmmrd*% eridencey but 
Edwakds • admitting Ua account of the converfation to be esa£Uy concfty 
£?i^. and it net being fuggeftcd at the tine that BraiUj coold cairj 
the evideDce fortlieri the defence was » tlut wlut was (aid by 
the defendant was in yckt^ and hj way of ridiculing the pre- 
tenfions of a ftranger candidate who ptofefied that it wta not 
bb intention to offer moncjf for yotea. The quefHon went 
to the jury on that ground « with my obfenration that tiiere 
did not appear to me to be any reafon for fappofing that the 
rolSer was not ferioully made by the defendant, but if they 
thought otherwife, that would be a defence \ and they found 
en that ground for the defendant. If the teftimony of Brad^ 
Uf had been ofiered as tending to carry the eridence of what 
paflfed further than Mr. Kinmnrd had donCf or to alter the 
impreflion which was to be deduced from ity and it had 
been reje&edf that would be a ground to apply for a new trials 
fuppoCng him to have been a competent witnefs* If the quef- 
tion turned on the general ground of objeAion to the com- 
petency of the witnefty it would be rery material to be oob« 
fidered. 

Lb Blamc J. The ground on which new trials are grante^ 
on account of the ieje£tion of m witoeft who waa pttpeiea 
to give evidence tdatire to the iflue, is, that the Court 
cannot weigh the degree of relerancy, or fay what eficft 
uny fa£k tliat is relerant would have had on the minds of 
the jury. But where the objeAion merely b» that wliat waa 
proved by one witneft could have been proved by two^ 
there being no denial of the faft which he was called to 
prove on the part of the defendants but the defendmnt go« 
ing to the jury on m defence altogether collateral to that f^St^ 
there is no gponiid for ibe Court to inteifne by granting m 
triaL 

Ruk lefiafillk 
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1803. 
HiLES againj The Inhabitanu of the Hundred of Shrewsburt. Tuefday. 

May 3d. 
npHIS was an a£lion brought by the plaintiff againit the The burning 




hundred of Shrevtjbury to recover damages to the amount of^^ilMou/e^ 
of 200/. fuftained by the plaintiff from a fire in the buil.^ing ^^^ SS^ ^. 
hereafter defcribedi which had been wilfully fet on fire. The houfe, i$ not» 
firft count of the declaration ftatedi that on the 9th of May fclonv within 
1 80 1, at the town of Sbrenvjbury in the faid hundred of Strew/- ^^% 
bury in the county of Salop^ certain perfons unknown with force which giTcsa 
and arms wilfullyi unlawfully, maliciouflyi and feionioully did remedy to 
fet fire to a certain ouUhoufi of the plaintiff fituate in the faid the party 
hundred. Sec, and thereby wilfully, &c. burned the fame, and fl^^^f^ ^^ 
certain mill'wbeets^ tuorks^ and machinery in the Jame^ being of hundred, 
300/. value, and alfo large quantities of corn, &c. of aooA value though with- 
in the fame, in contempt, &c. It then dated the feveral other "*^J ^* 
neceffary proceedings, as notice to the inhabitants, and the plain- which omits 
^iff 's esamination before a juftice of the peace, and that the the remedial 
offenders had not been apprehended or convidicd, nor the da. ^^^^^* 
mage paid, &c. In the fecond count the building was defcribed 
as " a certain boufe^* and in the third count as << a certain barn!^ 
Plea, not guilty. At the trial at the Summer AIEzes at Shretufm 
bury, 1802, before Le Blanc J., the plaintiff obtained a verdift 
for 20o/«i fubje£t to the opinion of the Court on the following 
cafe. 

The building in queftion, fituate in the abovementioned hun« 
dred, was a fubftantial building or mill-hou/e, wherein was a corn- 
mill, adjoining to another building under the fame roof, the 
lower part of which was ufed as a cow-houfe and hemp«mill, [4581 
and the upper part as a fnuff-mill; and adjoining to that alfo 
under the fame roof a cottage or dwelling-houfe, where for- 
merly one of the plaintiff ^s fervants employed in the corn-mill 
ufed to fleep, but there was no paffage or interior communica- 
tion 1>etween the cottage or the cow-houfe and hemp-mill into 
the corn-mill without going out of doors. The whole was in 
the plaintiff's occupation, except the fnuff-mill. No part of the 
€6ttage or the cow-houfe and hemp-mill was injured, except a 
fmall part of the cow-houfe wall. The corn-mill was wilfully 
fet on fire by perfons unknown in the night between tlie 8th and 
9th of May i8ot, and totally deftroyed; the damage above 
6oo/. The mill was in the ground floor, over which were two 
|oorS| the upper one over the water-wheel ufed as a granary, the 
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roof and floors of which were totally deftroyed, to the amonnt 
of ahovf? 200/. (There was a plan annexed, dcfcribing the 
building and daoi'«ge.) The plaintiff gave immediate notice on 
the 9th to fcveral inhabitants of the hundred, and on the i ith 
of May 18 ji gave in his examination before E. S. Efq. a juftice 
of peace .in and for the town of Sbmv/bury and hundred afore- 
faidy who by virtue of ne intromittant cJaufes in feveral char- 
ters granted to the faid town have cxcluGve jurifdidUon over the 
place in queftion, as follows : *< The examination of Thomas 
Htles of| &c. in the town of Sbre^u/bttrj^ taken before me, one 
of his Majc(ly*s juftices of the peace for the faid town and tiber- 
ties, this nth of May 1801, who upon his oath fairh, &c. 
(The examination, upon which no quefVion turned, fet forth 
the circumftances of the fire, and concluded with faying that (he 
mill and ftock were entirely confumtd, and that the examioant 
had not any knowledge whatfoever of any perfon or perfons who 
fet the faid mill on fire.) The original writ was tefted and fued 
out on the ayth of Aprils 42 Gto. 3., and none of the oflTendcia 
have been difcovcred. It was obje£lcd on the part of the de- 
fendants, that no part of the building deftroyed or damaged 
was fttch as entitled the plaintiff to recgver. But that if the 
cow-boufe and granary (hould be fo holden, yet the examina- 
tion was not fufficifcnti as not being taken before a proper ma- 
giftrate. The qucftion for the opinion of the Court was. Whe- 
ther notwithftanding thefe obje£lions the plaintiff were entitled 
to recover any damages for the injury he has fuftained ?** 

Wigley for the plaintiff. The words of tbe Black Aa, 9 G. u 
r. 22./ I & 7* which defcribes the offence and gives the remedy 
againft the hundred, are *< houfe, barn, or out-houfe." This 
was rather meant to extend than limit the common law defini- 
tion of arfon ^ and by Lord Coke {a) ^ Lord Hale (^}, and Haw- 
htns (r), arfon at common law is the burning the T>oufi of another, 
which is intended not only of infet houfes parcel of the man- 
fion, but of outfit houfes alfo, as krrn, liable, cow-houfe, &c. 
and the like, parcel of the manfion ; and it is no( neccffary in 
the indidment to charge it to be domum manConalem, as in 
burglary. It is true that the ftat. 9 Geo. 3. r. 29. {d) was paffcd 
to make the burning of mills capital ; confidering the offence at 

{a) 5 Tnfl. 6j. {h) I Hakf 567. {c) 1 Hawk, P. C. cL 39. 
• (</) This datute does not extend the remedy given by the former 
ftatttte againft the hundred. 

OoC 
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not included in the former ftatute; but probably that wag in- r803« 

tended merely to reach the mere machinery of the mil], and > 

WBS not ncceflary to protftl the mill bou/e or fubftanti>il fabrick . .^* 

of the building. And in Tay/or's cafe {a) a doubt arofe fubfe- ipj,* Hun* 
quent to that ftatute * whether a miil were not an out^houfe wich- dred of 
in the ftat. i)GcOu i., upon which the Judges gave no opinion. Shrews- 

Lord Ellenborough C.J. Although the offence of arfon p. /^,' 
need not be laid in the indi^ment to be conrmitted agatnft the 
manfton boufe^ but it is fufficient to lay it to be againft the houfe 
of another, ftill it ie neceffary in evidence to connefl the build- 
ing burned in fome way with the manfion-houfci fo as to (hew 
that it is parcel thereof. Now hers the mill is not (hewn to be 
conneded with any dwelling houfe. The ftat. 9 Geo. 3. c. 29* , 
W.1S paflcd on purpofe to extend to mills, that is, whether or 
not parcel of any dwelling-houfe. But that 9& docs not give 
any remedy againft the hundred. The adion therefore can only 
be fuftained by bringing the cafe within the ftat. 9 Gto. i., the 
words of which are houfe, barn, or out-houfe, that is, fuch 
houfe or out-houfe of which arfon might be committed at cem*- 
mon law : now the premifes burned are clearly not a dwelling* 
houfe, nor a barn, nor an out-houfe belonging to a dwclling- 
houfc. 

Lawrence J. What is a fmll^houfe^ as ftated in the caf*, 
but a mill ; which, as fuch ^ is not included in the ftat. ^Geo, i.;' 
the burning of which is exprefsly provided for by the fubfe- 
quent ad, fo far as refpeds the offence, but it does not include 
the remedy againft the hundred. The cafe of Taylor only deter« 
Rained that burning paper in a houfe was not burning a houfe* 
It was unneceffary to conGder any other queftion. 

Pir Curiam^ Puftca to the Defendants. 

(a) 1 Ltach^ ^'^. 


[461] 
Co ARE agaifift GiBLETT. TuefJay^ 

May 3d. 

J^EBT on bond, dated 24Jth of December 1 796, in the penal The firft part 

fum of 2800/. The defendant craved oyer of the bond ofamcmoiial 

(by which it appeared to be a bond by the defendant finely to ^^ *" annuity 
1 , . , . . ' ftatingabond 

07 Which certain perlons became bound to tlie orrantec, maybe explained by a fubfequcnt 
part fttting forth another bond, in wliich the firlt is recited as a joint and feveral 
w>Qd ; fuch recital not being inconfiiicnt with the preceding allcffation. but only ex- 
Piaming what was before left (hort in the dcfcnptiou of txc firfl bond. 

the 


jfit CAS£S IN £AST£R TERM 

ft 

2303* the pluntiff ) and of the condition, which reciting that whereii 

W. S., G. «., R. iVl, C. C, and D. S. had contraaed with the 

hS plfliintiff to grant him an annuity of 155/* i ix. id. for the life of 
GtBLiTT. ^^ funrivorof them the faid 1^. S.^ G. S., &c. at the price of 
1400/. which was that day paid to their ufe : and whereas by a 
bond of the fame date the faid IT. S.» G. S.^ &c. (all bat C. C.) 
became Jointfy and fiverally bowid| and it was intended that 
C. C. ihoold alfo have been bound to the plaintiff in aSooA coo« 
dttioned to pay the plaintiff an annuity of 155/. 11/. id* during 
the life of the funriror of them (the grantors) : and whereas the 
faid C C. had by accident been rendered incapable of executiog 
the faid bond on that day, and therefore the defendant at the 
requeft of the other grantors had agreed to become a furety 
with them for the payment of the annuity : was that the bond 
(on which this aAion was brought) (hould be Toid if the faid 
annuity were truly paid during the life of the furvivor of the 
pcrfoos above named. And then the defendant pleadedj ift, 
non eft faQum, and adly, that the plaintiff within twenty days 
after the execution of the faid bond caufed a memmai of that 
. and of certain other inftruments and affurances for granting and 
fecuring the faid annuity to be infolUd in the Court of Chancery 
as follows : ** A memorial to be inroUed, ice* of a had dated 
14th of Diomber l^g6^ whereby IT. 5., G. 5., R. N.^ C. C, 
£462] and D. S. (but which bond is not yet ezecute4 by the faid C. C.) 
in Gonfideration of 1400/. on that day paid to the faid tF\ S.f 
G* S.9 &c. hcami hand unto the faid WUiiam Coare (the plain- 
tiff ) in the fum of zZooL conditioned for payment^ &c. And 
alfo of a memorandum indorfed thereon, wherebyi &:c. And 
alfo of a warrant of attorney, &c. And alf9 of a bond dated 24th 
of Dicemher 1796, whereby P. Giblitt (the defendant) became 
bound unto IT. C. (the plaintiff) in aSoo/., and whereby, 43/^ 
reciting that the faid W. S., G. 5., &c. had agreed with the 
plaintiff to grant him an amiiiity of 155/. six. id. during the 
life of the funriror of them at the price of 1400/., and which 
fum the plaintiff had that day paid to their ufe, &c. : ^0 iv- 
citing that by a bond, nteaning the bond before Jiated^ bearing even 
date tberevntb, the faid IT* S., G. £., &c. became jointly andfeve^ 
rally bounds and that it was iatended that the faid C. C. (hould 
alfo have become bound, &c. (as before mentioned). Alio re- 
citing that the defendant had agreed to become bound as fure- 
ty, &C. (as before mentioned), which he had confented to do/* 
tc^. The mcmoruil then proceeded to ftate the condition of 

thr 
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tlie bond as before tnentioned* and the other inftruments for 1803. 
fccuriog it* The defendant then pleaded that the bond in the — — 
inemorial firft above dated was a certain bond dated the 24th Coarb 
tA Deamber 17969 and executed by the faid IPl S., G. S., &c. GiaLarr. 
whereby they htckmtjoimly anifiverally bound to the plaintiff 
in 2800/. conditioned for the payment of the faid annuity^ which 
faid memorial was not a good and fuiScient memorial of the ^ 
faid laft«mentioned bopdj &c* according to the form of the fta- 
tutCt by reafon of which the bond on which this adion is brought 
is ?oid in hw. (There were other objeftions pleaded to the 
memorial which were not infifted upon in argument.) Repli- 
cation to the fecond plea, that the memorial was a good and [463] 
fnfficient memorial of the faid bond, according to the form 
of the ftatute : to which there was a general demurrer, and 
joinder. ^ 

Reaiit in fupport of the demurrer. It appears that the bond 
of the 24th of I^fM^^ 1796 was in truth 1^ juint and fevmU 
bond, and yet in the memorial of that bond it is only ftated that 
the fereral obligors, of whom the defendant was one, becann^ 
kund unto the plaintifft which muft be taken to mean Joint/f 
hound : bat fuppofing it meant /everaffy bound| yet the bond 
being Jmnt as well ^/everai the memorial would be bad« ac* 
cording to IfWey r. Cawtbmme (a), tf it be faid that the defeft 
is fupplied by the fubfequent part of the memorial, in which ic 
is recited truly as % joint andfiviral bond, and that a recital is 
the fame as a precife allegation, according to the conftruAion 
of the annuity aft (17 Ge9. 3. r. 26.) in Sawiriy ▼• Harris {h)f 
and H§dg€i t* Momj (r), and Coufins t. Thomffon (J) ; it may be 
aofwertd, that foch recital, if to be noticed at all, is contradic- 
tory to the memorial of the bond itfelf fet forth, and (hews fuch 
memorial on the face of it to be defeQire ; or it leares it at lead 
ambiguous how the obligors may be fued, which requires expla« 
nation by matter dehors the memorial. But it is not even the 
recital of the party making the memorial, but a recital in ano- 
ther deed memorialized, which may not be correft. Nor does 
it even appear to be a recital of the Jame deed ; for the words 
2re, M alfo reciting that by a bond." [Lord Ellenhrcugb.^ The 
memorial goes on, *< meaning tie faid bond before Jtated bearing 
99en date tberewitb |** which is a direft allegation that it is the Ta6a\ 

{a) Afiie^ I voL 398. (i) i^Term Rep, 494. 

\e) 4 Term Ref. 500. (d) 6 Term Rcf. ^35. 

fame 


4^4 CASES iM EASTER TERM 

1803^ fame bond before fet forth.] But that allegation is at vaiiancc 

^ with the hGt appearing on the face of the memorial, which (bewt 

agasaa ^^^ ^^ cannot be the fame without falfifyiog the memorial itfclL 

'GiBL£TT* At alLevents thofe cafes only (hew that a recital of the confidera- 

don of the annuity is fufficient within the (latute, which merely 

requires that the memorial (hill fet forth the conGderation of 

granting the annuity, and may therefore be well fatisfied by a 

recital «f fucK conGderation : but that is very different from the 

cxprcfs requiGtion of the zSt, that a memorial of every deedy 

bond, &c. (hall be inrolled, &c« And fo it was conGdcred by 

the Court of C. B. in Fan Braam v. Ifaacs (a), who held that a 

memorial no otherwtfe noticing a bond, &c. given to fecure an 

annuity than by way of recital, was bad. A fortiori^ there* 

fore, a previous falfe (latcment cannot make a recital more 

available. 

Holr9fi contra* The memorial mud be taken altogether ; 
and from the Mshole it apprars fuiGciently clear that the obligors 
in the bond of the 24th of Drcember wett jointly and Jrdtraliy 
bound. The recital in the fecond bond cf the bond before Jtaiti 
is not inconfiftent with the mtmoriai before made of the fame 
fecurity. The memorial firft ftates, that the obligors hecanu 
hound^ and then the fubfequent recital (hews in what way they be- 
came fo, v\z. jointly and feverally. Though this is fomething 
note than recital ; for the former bond, as recited in the fecond 
bond fet forth in the memorial, is exprcf^ly alleged to mean the 
bond before Jiated of the fame date, which is no part of the re- 
cital in the fecond bond. It is enough however if the fa£l 
£4^5] stppcar by way of recital ; and there can be no ground for the 
diilin£lion fet up between the manner of noticing the deeds and 
the conGderation in the memorial ^ for both are equally required 
in the fame clauf' of the ftatutc : and the point was unneceflary 
to be decided in Van Braam v. Ifaacs i for there was another de- 
ciGve objection on which the Court there relied, namely, that 
all the witneflTes to the deeds were not (tared. 

Lord Lllenborougu C. J. It is unnecefTiry to difcufs the 
matter further, the cafes cited being dectGve that a fa£l appear* 
ing in the memorial by way of recital may be taken in aid to 
make that certain which would otherwife be left more at large. 
Our opinion does not contravene any of the cafes referred to; 
for here all the deeds are ftated, and nothing is ftated unuuly. 

{a) I i?^4 & Pd/. 46U 

It 
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*It is firft dated that the obligors became bounds not (lati?ig how j l8o3« 
it might be jointly, or feverally, or both \ but according to the — « 
cafes we may fuppty from a recital in another deed fct forth in Co a re 
one part of the memorial what is defeftivcly ftatcd or left fliort hj^t'ETT 
in the ftatement of another part. This is very diftinguifiiabie 
from the cafe of Willey v. Cawthorne, where it was ftated that 
the obligors htczmt feverally bound, whereas they were bound 
both jotnilj and feveraltyy which was holden bad; for that was 
a deception in the memorial ; it imported that the parties were 
only bound feve^ally and not jointly and feverally, as expre(Eo 
unjus eft exciufio alterius ; but here the words are only became 
bounds which are open to either fenfei and are explained by 
what follows to mean jointly and feverally bound : and when it 
is ftated that the bond (b recited meant the bond before Jlated^ &c. 
it brings the cafe within the rule of fupplying a fact material to 
be ftated from what is only recited in the memorial : and there* [4^^ 
by what was left doubtful by one pirt is made clear by another. 
And if the confideration of granting the annuity may be col« 
le£ied from a recital in the deed fct forth, it is 48 competent to 
us to collect from a recital of one bond in anothec that the firft 
was a joint and feveral bond, which before was only defcribed 
generally in the memorial. 

Grose J. The ftatute requires a memorial of every deed, 
bond, &c.; and here the memorial does ftate the bond in qucf- 
tion, but it does not ftate the whole of it at firft : yet it dot^ 
not allege any fa£l to miflcad ; but the df fcription of it being 
in fome degree left (hort at firft, we may look to other parts of 
the memorial : and we find that in noticing another bond in the 
memorial it is ftated in the recital of fuch fubfequent bond that 
the firft was a joint and feveral obligation. That ihcrefore^ 
there being no appearance of deceit intended, may be taken to 
fupply what was only left fhort in the defcription bf the firft 
bond before. 

Lawrence J. Taking the whole memorial together it ap- 
pears that the firft bond mentioned was a joint and feveral bond. 
As it was firft ftated in the memorial, that ftood uncertain \ tC 
might have been joint and feveral, or joint only, or only feve^ 
tz\ \ but upon looking further we find it recited in a fubfcquf nt 
rnftrument as a jomt and feveral bond, with au allegation that. 
it is the fame bond before mentioned i that therefore is fuf- 
ficieotf • 
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Lb Blanc J. Sappofing the firft part of the memorial cob« 

taioed a defcdive ftatemcnt of the bond (which I am by no 

means prepared to fay, fuppofing the qnefUon to hare tiim^ qb 

that») yet admitting it to bedefeAive, it * is fuppUed by the fub* 

feqttent part. For the cafes (hew that the Co»rt will look at a 

recital in the memorial \ and in a recital in this memorial the 

Court fee that which is not inconfiftent with what goes beforty 

but only that the bond in queftion was dated left accurately at 

firft than in the fttbf^quent part where it is ftated by way of 

recital. Upon the whole therefore the Court fee with fuflideat 

certainty of what nature the bond was» that it was a joint and 

icfcral bond* 

Judgment for the FhantiC 


The King amaini Tollet. 


May 4tk, 

^ *h"^'^" A Conriftion, returned into this court by cerriotsn, fct fcrd^ 

fca. of the ^^^ ^° ^^ ^^^ ^^ September 42 Gio. 3. F. B. who profe* 

ftat. 5 Jitm. cuted, &c. came before £• T^ Efquire^ a juftice of peac€« &c. 

r. 14. for ^Qj informed him, <* that mMm three months maw U^ ptffi^ fia. 

dwanS ^n ^° ^^ 7^^ ^^ S^temier^ 42 Geo. 3. at the parifli oif Z). in the 

to kill game County of Woreejkr^ one Jehm ToUey (the defendant) of E^ &c 

without ^« in the faid cottnty,^rinfr» being a pcrfon not then haviiig landSf 

nttft\cnii^e ^^* (negativing the fereral qualifications for lulling game men- 

within three tioned in the ftatute,) nor then being gameheepef efanj lord^ &Sft 

mooths after ofanj msnor^ fSe* duly canftitutedf f^c. to kill gamCj narl&Mi being 

commuted ; ^^^f afervani of any hrd^ He. of any numor^ nor then being mh 
and if the mediately emptojed or appointed to kiU game fir the Jok nfe or knme* 
hearing of mediate benefit of any lord^ f^Cf nor then being in any manner 
^f ^^^^ ^ qualified to kill game or keep any dog or engine to Idll game^ 
ov^ that &c« ^i^ ^^P ^^^ ^^^ ^ certain engine called a gim and three 
time,- though fitting doge to kill the game, in the faid parilh of D.^ &e^ con« 
with the con- ^^^^ ^^ ^^ ^^^^ ^f ^y^^ ftatute, whereby and by force of the 

ftatute he has forfeited 5/.'* The conwif^ba then fet forth a 
fummons of the defendant, * and his appearance 00 the I ith of 
September^ when he pleaded not guilty, and that a witnefii exa» 
mined on the part of the informer proved the offnice in the 
manner therein ftated to hare been committed on the ytb of 
September^ 42 Geo. 3. Whereupon the defendant behig called 

npon 
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upon by the (aid juftice for his defence, he duly proved the exe- 1803. 
cution of the following deputation by G. P.j Efcjuire, lord of *^— 
the manor of E. in the parifli of D. aforefaid, and the certificate ^ -i'^ 
of the inrolment thereof with the clerk of the peace, &c. The Tollet^ 
deputation, dated in SipUmbit 1784, was then fet forth in the 
ufual form, wherein the lord of the manor of E. appointed the 
defendant therein defcribed as of E. zfotchidt farmer^ to be his 
gamekeeper, with authority daring the lord's pleafure to kill 
game, 2rc. upon his faid manor of £• And it was admitted by 
the informer that the gun and dogs were kept and ufed withia 
the manor. The defendant then alfo produced a game certifi- 
cate with a three guineas ftamp, but no certificate of his ap« 
pointment of gamekeeper, nor any other proof of his qualifica* 
tion to kill game. It then ftated, that at the inftance of the 
informer and with the cofifetit ofthi difendant the further hearing 
of the matter was adjourned to a future day to be named by the 
juftice ; ^* and that afterwards, on the 23d of December 43 Geo* 3* 
the defendant was again fummoned to appear before the faid 
juftice on the 27th of the fame December at, &c., on .which day 
the defendant not appearing, and proof of the fummons being 
made, &c. the juftice adjudged that the defendant within three 
motiths next before the faid information, viz. on 7th September^ 
42 Geo. 3* at, &€• being a perfon not having any lands, &c. 
(negativing his qualifications) /vsr then being gamekeeper of any 
lord, tsfc. (as before) did keep and ufe a certain engine called a 
gun and three fettiog dogs to kill the game, &c. And there- [4^9^ 
fore the faid juftice on this 2^th of December, 43 Geo. 3. at, ?cc. 
did convi£k the defendant of the offence aforefaid, &C. and ad- 
judged that the defendant for his offence aforefaid had forfeited 
5/. to be diftributed, &c. In witnefii whereof the juftice fet 
his hand and feal at, &c. the 27th of December, 43 Geo. 3/' 
(Signed and fealed by the conviAing magiftrate.) 

Peaie for the defendant firft obje^ed to the convidlon, that 
it proceeded upon the ftat. 5 Ann. c. 14. for the penalty of 5/. 
for killing game without being duly qualified ; whereas it appears 
upon the evidence that he watf duly appointed a gamekeeper by 
the lord of the manor, as provided for by the fame ftatute,/ 4. 
The Court then called upon 

Wood in fupport of the conviAion. If the defendant were 
not legally conftieuted a gamekeeper, then he cannot protedl 
himftif as fuch froni the penalty of the. ftatute of Queen jtnne. 
Now the ftat. 3 Gw. i, c. ii, reciting the former law, ." and 

that 
7 


CASES IN EASTER TERM 

1803. ^^^^ under colour and pretence of the authority to kill game for 

the ufe of the lordsj &c. of manors^ it was become ufual for 

f King 1q|.^^s^ g^Q^ Qf manors to grant deputations to the farmers, te- 
ToLi,£Y. nants, and occupiers or the lands lying within their manors to 
be gaoickeeperSj which practice was a great abufe of the laid 
a£i| and tended to a dcftrudion of the game; for remedy there- 
of enaQs, that no lord, &c. of any manor fliall appoint any per« 
fon to be a gamekeeper, with power to kill game, unlcfs fuch 
^erfon be quatiJUd by law fo to do, or unlefs fuch perfon be truly 
and properly afer?ant to the faid lord, &c. or be immediately 
employed or appointed to kill game for the fole ufe or immediate 
[470J benefit of the faid lord, &c.y and not other wife. And that no 
lord, &c« of a manor fliall qualify any perfon, mi being qualified 
by the laws cf this realm Jo to J9, to kill game, &c. or keep any 
greyhound. &c. or any other engine to kill game* And that any 
perfon not being qualified, &c. or not being truly and properly 
a fcrvant of any lord, &c. (as before) who under colour or pre- 
tence of any deputation, &c. by any lord, &c. of a manor {hall 
kill any game, &c. cr keep or ufe any greyhound, &c. or any 
other engine to kill game, being thereof le^^'illy convi£led, fliall 
for every fuch ofence incur fuch forfeitures, &c. as are appointed 
by the flats* ^ Ann. c. 14. and 9 ^/i/i. r. 25. ; fuch forfeitures 
to be recovered by fuch means, &c. and within fuch time, &c. 
as are prefcribed by the faid a£ls ; any thing in the faid aAs or 
in any other law, &c. to the contrary notwithftanding." Nv^w 
here there was no evidence that the defendant was duly quali- 
fied ; and in the deputation itfelf he is defcribed z% farmer^ and 
is one of the defcription of perfons particularly pointed out by 
the latter ftatute, to whom a deputation fliall not be granted. 
And the, produdion of the three guinea certificate^ which is a 
different certificate from what is required by the aA of the 
25 Geo. 3* c. 50. to be taken out by deputed gamekeepers, 
Ihews that he was not aQing at the time under that dcputatiooa 
but claiming to kill game in his own right : and he never took 
out a certificate as gamekeeper. 

7he Court intimated fome doubt whether, thou^^h the defend- 
ant might not be a legal gamr keeper with power to kill game 
under the flat. 3 Geo. 1., yet whether he mi^ht not be a legal 
gamekeeper to keep a dog or gun for that purpofe within the 
ftaf . of Anne. Though Lord Ellenborough afterwards noticed 
^47 1 3 the provifion at the conclufion of the claufe referred to in the 
ftat. 3 Geo. I. that fuch perfons fliould incur fuch forfeitures as 

art 
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ire appointed by the ftat. of Anne. When Grofe], obfervcdi 1803. 
that by the 2d fe£tion of the Itat. 5 Ann. c. 14. it is provided, r«.""J7* 
that the convid^ion ihali be made within three months after the againft 
offence committed \ and here it appears to have been made long Tolliv. 
after that period ; though the information is Itated to have been 
made within that peiiod. 

Wood^ (after fome interval which he prayed to look into the 
ad) obferved, that the limitation of time was confined to xht 
claufe refpe£lting higlers and others having or offering to falef^ 
&c. game in their cuilody, who are liable to be convi6^cd for 
every fuch ofFencc in 5/. ; and the words of the 2d claufe li- 
miting the time of profecution are " provided that/wrA convic<- 
tion" (which muft relate to a conviftion for the oflFenccs before 
defcribed) " be made within three months after fuch offence 
committed.*' But the ofFencc for which the defendant is con- 
vi£led arifes out of the 4th claufe of the (latute, which has no 
limitation of time for the convidtioni nor any dire£t words of 
reference to the former claufe. 

Peake^ contr^j faid, that the 4th claufe fpeaks of perfonS ^ 
** convided as aforefaidy^ which may as well refer to the man- 
ner and time of conviflion mentioned in the antecedent claufe 
as to any other matter in the fame claufe : but that at all events 
the doubt was gotten rid of by the fuhfequent ftatute of the 
9 Ann. c. 25. which recites and makes perpetual the ftat* 
5 Amte^ except as thereby altered ; and then provides that no 
lord, &c. of a manor ihall appoint above one perfjn to be a 
gamekeeper within any one manor with power to kill game; 
and that the name of fuch perfon (hall be entered with the clerk C474 
of the peace ; and that in cafe any other gamekeeper whofe 
name Ihali be not fo entered, who (hill not be other wife quali« 
fied, &c. ihall kill game, &c. he (hall for every offence incur 
fuch forfeitures! &c. as are inflidled by the faid recited zGt utoti 

* 

higlerSf &c., *^ fuch forfeitures to be recovered by fuch means^ 
and in fuch manner and form, and within fuch time, i&c. as are 
prefcribed by the faid a£l.** 

The Court f;;)id, that this got rid of all doubt on the fubjeA, 
and (hewed that the conviftion muft be within three months 
after the offence committed : and here the magiftrate had ad« 
journed over that time before he made his convi£iion. 

Convi£lion qua(hed. 

Voi^ III. K k 
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1803. 

Wednefday^ Gare againfl Gappbr, Ocrk. 

^^•^ ^"'' Gould againft The fame. 

After fen- *^PON z rule calling on Mr. Gapper to flicw caufc why 1 
ccdefiaftlw^^ prohibition fliould not iifuc to the conGftory court of the 

court in a archdeacon of IFelis, to prohibit it from holding plea of the 

inatter of ma ters there depending between the parties ; the proceediDgg 

tithe, where appeared to be thcfe : 

turned upon ^'* Gapper^ as redor of the pari(h of High Ham in the couQ- 
the conftruc- ty of Ssmerfety libelled the riefpe£live plaintiffs in the court below 
tion of an aft for fubtradion of tithes in the common form \ and charged that 
mcnt- upon ^^^ P^^^ntiff G^r^, in the years 1798, &c. occupied fo many 
adoubtraifed acres of meadow and pafture land, lately part of the open wade 
whether that or common called King^s Sedgmoor^ and lately inclofed by virtue 
not mifcoli. ®* *" *^ ^^ parliament, ""fttuaie within the pari/b 0/ High Ham 
ftruedthea6^, ^fi^^S<^^% and the titheable parts thereof ^ in rcfpe£l of which the 
this Court tithe of hay and agiftment tithe was demanded. To this the de- 

^r^^^ff *^f fendant by his anfwer ftated, that by virtue of two aGs of parlia- 
plaintifftode- ' ' *^. 

clare ia pro- ment, the 31 Geo. 3. c. 91. and 37 Geo, 3. c. 16. for draining 

hibition, for and dividing the faid moor or tra£l of wafte land called King^s 
the more fo- Sedgmoor, the fame was inclofed and allotted accordingly. That 
caTion of the ^^ ^^^^ wafte was anciently part of the pofleflions of the abbey 
qucftion of Glaftonbury^ and fo continued till the diiTolution of monafteries 

whether fup- in the reign of Hen, 8., and therefore exempt from tithe. That 
C° t hef before the inclofure King^s Sedgmcor was extra-parochial, and the 
to have mif- tithes due, if at all, to the crown, whofe right was faved by the 
conftrucd the faid inclofure afls. The refpondent further admitted, that in 

??.• ' P ,V the vear 1708 he occupied eight acres of meadow, lately part o£ 
biiionfliould „. \ ^ , r 1.- 1. \ t A . 1 

Ko after fen* ^^^^^ Sedgmoar, from which he cut feven tons of hay 5 but dc- 

tence in a nied that the fame was previous to the pafling of the faid ads 

Court below alleged a certain modus in the faid parifli. In reply Mr. Gapper 

had original by his perfonal anfwer admitted that the lands in queftiqn were 

jurifdiAion, p^^^^ ^f jf//!^*/ Sedgmoor^ but denied that they were eztra-paio* 

were onlv a 9^^^^ » becaufe the proprietors of lands in the fcveral pariflies 

ground of n^ar adjoining to Kings Sedgmoor (of which the parilh of High 

appeal. jj^^ \^ qq^^ ^\^^ ji^ refpefk of their lands, mefluages, &c. ia 

L ^/3J fuch feveral parifhes, claim and had from time immemorial ex* 

ercifed certain rights of common of pafture appurtenant oa 

King*s Sedgmoor i wherefore it was part of the faid feveral pa« 

tidies^ 
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tilhes, though the boundaries of each were not certainly knowri. l8o3« 

And that King^s Ssdgmoor is not mentioned in the aft of the • 

310^^,3. as extra-parochial, but is therein dated to be f» or .^^ 

near, or adjoining to certain parifhes named, of •which Htgi Gapperi 
Ham is one; and that the commiflioners appointed by the faid Clerk, 
aft did by their award allot and divide the faid tfaft called L*4743 
King^s Sedgmoor, unto and amongft each of the fcveral pari(heS| 
&c. named, which were allowed to have rights of common ap- 
purtenanti &c. and it was in and by the faid a£t direfted, that 
the allotments (hould be made in proportion to the number of 
rights of common, &c. and Jbouldfor ever thereafter be deemed 
and taken to he part and parcel of the fevetal partjhes to which the 
fame refpeEiively fbould be ajftgned. That the commifEoners allotted 
586 acres, part of King's Sedgmoor, unto and for the parifli of 
High Ham. And that the proprietors of the feveral tenements 
in the faid parifh, in refpeft of the faid allotments applied to 
parliament in the 37 Geo, 3. and obtained an aft intitled, ** for 
*' dividing, allotting, and incloCng the open or commonable 
*' lands and fields within the parifli of High Ham,** Sec. under 
which lad-mentioned aft the fpot in quedion was allotted to 
Gare, being part of the 586 acres before mentioned, and within 
the bounds of the faid parifh of High Ham. And that it wad 
by the faid lad- mentioned aft further provided, that the lands 
allotted by virtue of the hvac Jbould be held under and fubjeB 
the fame charges f tenures , cuflomsy rents, fervices, and incumbrances^ 
as the feveral tenements in refpe^ whereof fuch allotments were made^ 
would have beenfuhjeS to or liable to be charged with or affeEled by^ 
in cafe that aEl had not been made. That the tenements in refpeft; 
whereof the faid allotment was made to Gare have always paid 
tithe to the reftor of High Ham. And the reftot further fub* 
mitted, that by virtue of the dat* 2 & 3 Ed. 6. c. 13. which 
enaftsy that every perfon who (hall have cattle titheablp, goings 
feeding, and depaduring on any wade or common ground^ 
ivhereof the parijb is not certainly known, (hall pay tithe for the [4753 
increafe of the cattle fo going, &c. to the parfon of the parifli 
where the owner inhabits or dwells ; the reftor of High Ham 
was entitled to the tithe of the increafe of the cattle, &c. The 
reftor then denied Gjr/s allegation that the reftor of High Ham 
had never received tithe arifing on King*s Sedgmoor, and alle^^ed 
an indance o( a compofltion received by the reftor in 1785 of a 
parifiiioner in High Ham, for the tithe of a calf fallen on the 
famci and alfo that the occupiers of commonable tenedients in 

K k a High 
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1803. //fgA i/tf« have always paid tithe, or compouHded for the in- 
' \ creafc and agtftment of their commonable cattlei whether kept 

^^^' on their tenements or on King's SeJgmoor. He then admitted 
Gafpsr ^^^ modus fet up by Gare as for certain cattle and landsf but 

Clerk. dented it as to others, and particularly as to the lands allotted to 
Gare out of King*s SeJgmoor, The proceedings then further fet 
forth the depofitions of witnefTcs, in which it appeared that 
within living memory King*s SeJgmoor was confidered as extra- 
parochiali and that certain perfons, occupiers in High Hamlong 
before the inclofure^ had depaftured cattle on Kings Sedgmowr^ 
and cut hay there, without paying or having any demand made 
on them for tithe : and fpeaking alfo as to the modus fet up. 
The definitive fentence was then fet forthj whereby it was de- 
creed that the defendant below, Gare^ in 1798 occupied eight 
acres of meadow land, part £/" King's Sedgmoor, ^/i/a/^, h^^S* 
and being within the parijb ^High Ham, or the titheable places 
thereof, &c.; and then it proceeded to adjudge the re£lor i/. ix. 
for the tithe of hay cut therefrom | and fo'much more for agift- 
ment tithe of other part. The grounds ftated by Gare for the 
prohibition prayed for were ; that the trial of bounds of pariOies» 

L47^J and of all prefcriptions and cudoms, was of common law cog- 
nizance only, and not determinable by the ecclefiaftical laws. 
2. That King^s Sedgmoor, lately inclofed, out of which the allot- 
ment in queftion was made, was not before the ad of the 
31 Geo* 3. within the parifti of High Ham or the titheable places 
thereof, nor within the bounds or titheable places of any p^rilh 
whatever, but wholly extra-parochial, and that in and by the 
faid aft there is a " Saving to the king and his heirs^ Isfc. of all 
fuch right, title, tntereft^ claim^ and demand whatfoever^ as be bad 
before the pajjing of the faid a^P And that certain modufes had 
been alleged and proved by him within the pariCh of Wgb Ham 
in lieu of tithe ; notwithftanding all which premifes be had beca 
fentenced to pay tithe, &c. 

Gihhs^ Lens Serjt., and Dampier The wed caufc againft the 
prohibition, and contended that however before fentence the 
Court would grant a prohibition upon n que ft ion of the boundary 
of a parilh, or the conilruftion of an aft of parliament in iflue 
in the ecclefiaftical court \ yet this application came too late 
after fentence. And they diftinguiftied between this and cafes 
where the ecclefiaftical court had 110 original jurifdiftion over the 
fubjeft matter, appearing upon the face of the libel, in which 
cafe a prohibition would go even after fentence. £ut here it 


in THE FoRTYfHiRt) Year OF GEORGE m. 476 

was clear that the court belovir had jurifdi£tion of the original iBo^, 

fubje£l of complaint, namely, the fubtra^ ion of tithes: and -. 

the defendants below cannot by introducing incidental queftions Garb 

in their anfwers vary the original jurifdidlion of the court ; and n^ v»^ 

having fubmitted at the time to have thofe matters tried and de- Clerk. 

termined there, they cannot now objedt to the trial and fentence, 

when they find that the m<itter is decided againft th^m. And 

they referred to Fu/i v. Hutchins fo), Juxon v, Byron {b\ Symes [477] 

V. Symes (r), Buggin v. Bennett {d)y Blacquiere v. Hawkins (^), 

Dutems V. Robfin (f), and Offley v. Whitehall [g)^ as eft ibliOiing 

the diftinflion contended for between a prohibition after fentence 

pro dcfedu jurifdiBionis and fuch a prohibition pro defe^lu 

triattQnis only* 

Erjkine and Burrough denied that the Court would loolc only 
to the libel to fee whether the ecclenaflical court had jurifdic- 
tion on the queftion decided ; for other wife it would be open to 
the plaintiff below to libel in the fird inflance for any matter 
within the jurlfdi^f^ion, and in the fubfcquent proceedings to 
introduce any other muter of which the Court had no original 
jurifdidtion to inquire. It is necefiary therefore to look at the 
whole proceedings in order to fee whether the court below were 
competent to decide upon the matters in ifTue between the par- 
ties. And here it appears that it was not fo competent, the 
queftion being upon the conflrudlion of an ad of parliament, 
whether fuch and fuch fpots, which were before extra-judicial, 
were thereby placed within the boundary of a parifh, concerning 
which the ecclefiadical court can have no jurifdidlion ? And 
upon the face of the proceedings it appears th^t there was no 
other tvidence of the fpots in queftion being within the parifh 
of High Ham^ except from what appears upon the face of the 
^Q, of parliament. And the court below have mifconftrued the 
ziBt of parliament J for though the new inclofures are to be 
deemed parcels of the parities to which they are refpeflively 
allotted, yet there is a faving of the rights of the crown ; and as [479]] 
the king is entitled to the tithes of extra-parochial places, his 
right is not afFeded by the a6^, nor could the ecclefiaftical court 
decide upon it. In 18 Vin, Abr. 53. tit. Prohibition M. a., it is 
faid, << if a fuit be in the fpiritual court for tithes, where the 

(a) Co'fvp. \2l. (h) 2 Lev. 64. {c) z Burr 813. 

\d) ^Burr. 2035. \e) Dough 378. (/) I H.Blac lOO. 


{g) Bunb. 17 
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1803. queftion is, Whether the land be within a parifli or out of it* 

and within a foreft of the king j after afentence for the plaintiff 

-J and an appeal by the defendant a prohibition (hall be granted, 
(jap PER, bicaufe it is utterly out of their jurifdiffion to try the hounds of ihe 

Cl^rJi;. porifb \ and alfo this concerns the kingy &c. Freziv>tll ¥• Lwrd 
Darcey^ HiL 9 Car. I. So in Fofler v* Hide (a), the fpiritual 
court were prohibited from proceeding to try a queftion as to 
the bounds of a parifli. In Paxton v. Knight (b\ though the 
ecckfi^llical court had original cognizance of the fubjedl-matter, 
which was a feat in a church, yet the title of the plaintiff below 
being founded upon a prefcriptive light, which was only triable 
at common law, this Court held itfelf bound to grant a prohi- 
bition even after fentence, and fo it was done in Eatwi v* 
Aylifft (r). But even admitting that the party applying would 
come too late after fentence, if the ^jueftion of boundary had 
been decided collaterally upon a mere iffue oi foB^ whether 
parcel or no parcel of the parifli ; yet here the iffue was brought 
forward upon a matter of law alleged^ namely, on the conftruc- 
tion of the a£k of parliament*, there being no other evidence 
whereon to found the fentence of the ecclefiaftical court. 
Judgment may be arrefted on proceedings in the common law 
courts, though the illegal matter appear on the pleadings fob- 
fequent to the declaration or plea. 

C4793 ^^^ ^^'"'^ referred to the cafe of Lord Camden v. Home {i) in 

error, which afterwards went up to the Houfc of Lords {e)^ 
where this queftion, as to the authority of the ecclefi^ftical 
court to conftrue an a£l of parliament, was much canvaffed ; 
and faid they would look into the cafes before they delivered 
their opinion. And on this day 

Lord Ellenborough C, J. faid ; The cafe on the Seigmoer 
a£l, which was before us the other day for a prohibition to the 
confiftorial court of the Archdeacon of JPir///, feems to involve 
a queftion of fufficiently general importance to make it fit for 
us to direA the plaintiff to declare in prohibition for the more 
folemn determination thereof. It involves a queftion of the 
conftru£lion of an a£k of parliament, under which certain parts 
pf the wafte lands of King^s Sedgmoor have been allotted to par« 
licular pariflies. And ** whether, in cafe that oB has been impr^ 

{a) I RoL Rep. 33a. (i) I Burr. ^14, 315. 

(c) Hetl 94. (</) 4 Term Rep. 38a, 


{e) 1 H. Bloc. 533, S35' 
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pirly conftrued^ a prMbition after fenteneejbouid go^^ is a queftxon |8o:{* 
upon which the authorities are not fufficiently fettled to warrant — * 
us in treating it as a perfeAly clrar queftion. Lord C. J. Eyre * J 

io Home v. Camden {a) thought it a point which then rr quired Capper, 
confidcration. In Rymer v. Atkins (i), Lord Loughborough how- Clerk, 
ever lajs it down as clear, that ** if a court of appeals has mif* 
conftrued the zGt of parliament by which its jurifdf£lion is re- 
gulated, it would be a good ground of prohibition \* on an an- 
cient and eflential maxim of the common hw, that all courts 
of fpecial jurifdiflion created by zGt of parliament muft be 
** limited in the exercife of that jurifilidion by fuch conftruc* 
*< tion a< the courts of common law may give to the ftatucesi L4^oj 
*' becaufe if they had a latitude to conftrue at their difcretion 
*' the law by which they a£l, they wauld. fet themfelves above 
^' the common law." In Lord Camden v. Home {c) Mr. Juftice 
Buller fays, ** If it were competent to us to decide on the fecond 
queftion, whether or not the Court of appeals had mifconftrued 
the zGt of parliament, I Qiould dedre further time in order to 
look into the authorities." And he afterwards adds, <* if the 
Court below have jurifdi£lion on the fubjed, though they mif- 
take in their judgment, it is no ground for a prohibition, but is 
only matter of appeal." And if that miftake be in the con- 
ftruQion of an a£l of parliament, what is faid by Lord Faughan 
in Hill r» Good{d\^ refptfiing the di(lin£lion between ftatutes 
direBory to the eccleftafVtcal Court and other ftatutes, deferves con* 
fideration. For thtfe reafons, and that the rule may be laid 
down with more preciGon and certainty in what cafes the Court 
will interfere by prohibition after fentence to corredl the mif- 
conftrudion of an ^&, of parliament, fuppofing it (o have been 
mifcondrtted, as well as to confider whether it has been mifcon- 
ftrued at all in the 4)refent inftance, we think it fit to order tha 
pUintifF to declare in prohibition. 

[a) a H. Bloc. 535. {h) iH.Blac. \%^. 

if) ^Term Rep. 1^6* {d) Faughan, ^qi* 
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1803* 

Wednefdaj^ Ballincalls and Another agalnft Aecuibals Gloster. 

May 4lh. 

An a£b'oQ 'T^HE plaintiffs, as indorfecs of a bill of exchange, declared 

aeainfl the' ^^<^i^d of &. Vincent in parts beyond feaSj according to the cuftom 

indorfer upon of merchants drew a bill of exchange *for 2 go/, of that date, 

a bill of tx- direded to one J. Jack/on^ and required him at 90 d-iys fi^ht 

incdMtclv on ^° ^^*^ ^^^ fame to the order of the defendant ; that the defend- 

the non-ac- ant afterwards and before payment of the fame tndorfed the bill 

ceptance of ^ to the plaintiffs or their order- That they afterwards, on the 

tho 'hlth^' ^^^^ °^ ^^mfii prcfcnted the bill for acceptance to J* Jack/bn^ 

time for ^ho refufed to accept the fame ; and* thereupon the plaintifis 

iKrhich the bill caufed it to be duly protcfted for non-acceptance: of which 

was drawn be preimfj^s the defendant had notice, and according to the cuftom 

" of mercbints became liable to pay to the pUintiflFs the fum of 

money in the bill mentioned when he (hould be requefted \ aod 

being fo liable he promifcd to pay, &c. 

> The fa£is appearing in evidence before Lord ElUnhorougb C. J» 
at Guildhall were, that the bill in queilion was paflVd to the 
plaintiff's agent at Trinidad by the original drawer, with the in- 
dorfcment of the defendant upon it, for a valuable confiderations 
that the bill was prcfented and protefted for non-acceptance on 
the \ox\i oi Auguft i aTter which, on the 30th of OBobir^ this 
a&ion was commenced before the bill fell due, which was not 
till the I ith of November. And the only queftion was. Whether 
upon non-acceptance of a bill the indorfee has a right immedi- 
[4B2] atcly to fuc the indorfer, as a new drawer, without waiting 
for the time when the bill becomes due ? it having been decided 
in Milj9rd V. Major {a) that fuch adlion lies againft the origiaal 
drawer. The plaintiffs at tha tiial obtained a verdidi, with 
leave to the defendant to move to fet it afide* A rule nifi hay- 
ing been accordingly obtained for this purpofe, 

Erjkine and C. J^srren, who were to have ^ewn caufe, were 
flopped by the Court. 

Gihbf and Confl, in fupport of the rule, endeavoured to diftia- 

' guifh this from the cafe of Mil/ord v. Mayor i becaufe of the 

prwity between the original drawer and the perfon on whom the 

bill is drawoj who is prefumed to be his correfpondent, havbg 

(a) Dough 54. 

propertj 
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property of the drawer's in his hands, or at lead willing to give i8oi* 

him credit ; for whofe due acceptance thereof the drawer may 

well be fuppofed to pledge himfeif as an inducement for a third Ballim* 
perfon to take his bill inftead of payment : there if the condition apMufi 
fail by the non-acceptance of the drawee, the holder may fairly Glostek. 
refort to the drawer immediately. But as between indorfer and 
indorfee there is no fuch implied underdanding, the original 
cotitracl between them is with relation to the time mentioned 
in the bill, before which no debt arifes. 

Lord Ellenborough C. J. There is no diftinguifliing the 
cafe of an indorfer from that of the drawer, it having been long 
ago decided that every indorfer is in the nature of a new 
drawer (a), every indorfement as a new bill, and that the in- £4^33 
dorfer ftands as to his indorfee in the law merchant the fame 
as the drawer. The point ruled in Mi/ford v. Mayor was not 
then new. In Bright v. Furrier {b)^ where the fame quedioa 
occurred, Lord Mansfield faid that the law was clearly fo fettled. 
Thofe indeed were actions againft the drawers ;. but though this 
particular cafe of an a£lion againft the indorfer has not occurred 
in the books, yet when it has been laid down that an indorfer 
ftands in all refpe£is in the fame fituation as a drawer, all the 
confequences follow which are attached to the (ituation of the 
latter. And in a late cafe tried before me at Guildhall it ap- 
peared to be the univerfally received law merchant on the con- 
tinent, that an indorfer was liable immediately on the non* 
acceptance of the drawee. 

Grose J. of the fame opinion. 

Lawrence J. In Heylin v. Adamfon (r), Lord Mansfield 
faid, when a bill of exchange is indorfed *< as between the in- 
dorfer and indorfee, it is a new bill of exchange, and the indorfer 
ftands in the place of the drawer." 

Le Blanc J. There is no hardfliip on the indorfer ; for he 
muft be prefumed to know the perfon from whom he receives 
the bill, and on whofe fecurity he muft rely. 

Rule difcharged. 

(n) Vide Smallwood v, Vernon^ i Sir. 479. Hodges v. Steward^ 
J SalL 125. Anon. Skin, 343. and Maearty v. Bat row f as cited in 
3 Wilf. f6. 

{b) London^ Sittings after TViff, 1765. Bull. N. P, 269. * 

(^ 2 Burr, 674. 
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^^ilu J- Strange, J. Dashwood, G.T. Steward, J- Agnew, and 

w. M'Georgb, rur?iving Partners of Jambs Walhttn, dc- 
ccafcd, again^ Leb. 

b^wd°* I^ ^^^^ ^^ ^^^' *^ plaintifli declared as furviviag partners 

lag that B, ^' Jamts fFalwyn^ to whom in his lifetime with themfelvcs 

intended to as bankers and partners, on the 3d of March 1800, the defend* 

open a bank- ^^ became bound in the fum of 900/. The defendant craved 

ing account r . , ... . . 

with C, Z>., ^y^^ ®^ ^"^ bond, which was a jomt and leveral bond by himfelf 

andf., ashia and one Btnjamin Biytb \ and of the condition; which, reciting 

bankers, was a j^at Blyth intended forthwith to open an account with JTtf/- 

conditioned « -^ , , . , . . «. 1 . . , 

for payhient ^"^ otrange^ and the other plamtiffs, as hts bankers^ and that 

to tbem of ail in the courfe of their dealings aod tranfadions he might become 
fums from indebted to them for money advanced on bills, bonds, notes, or 
advanced to ^^^^^ fecuritics, or upon drafts or notes drawn or iflued by him, 
B. at the Blyth ^ upon or made payable at the banlang-hou/e of the faid WaU 

hanking boufe wyn, Strange, £5*r., and for intereft and commiffion, &c., wk- 
and E. • held ^^^^^* ^^^^ '^ ^^ defendant and Biyth^ and their or either of 
that on C/s ^beir executors, &c. Ihould from time to time thereafter on de« 
death fuch mand pay to the faid JTalwyn, Strange, &c. or either of them ^ all 
ceafed and *"^ every fums of money which (hould or might at any time or 
did not cover ^^^^^ thereafter become due to them from Blyth for money ad- 
future ad- vanced to him or for his ufe upon any bills &c. drawn or ifliied 
miccs ma e ^^ Blyth upon or made payable at the bankinghoufe of ^Walnvyn^ 
partner was Strange^ &c. or for intereft on the money advanced by them as 
taken in ; and aforefaid from the times of advancing the fame rerpe£live]y 
that ^., who ^j^jji re-paymcnt thereof, or for commiffion, &c. or otherwife 
to the houfe howfoever ; then the obligation * to be void, &c. The defendant 
at C % deaths then pleaded, 1. Non eft fadum. 2d1y, Performance generally 
having after- j„ jj^^ ^ords of the condition j L e. payment to Walnvyn^ 

off the ba- Strange^ &c. of all fums which became due to them from Bljd^. 

lance which 3d]y, That Walwyn^ Strange^ and the other plainttffsi before and* 

was applied ^^ ^j^^ ^j ^f March 1800, carried on the trade. and bufinefs of 

at the time to . , ** , . . j • .1 • 

the old debt bankers, as partners on their own account and m theur own 

incurred in names only, and not in partnerfliip with any other, and that 
CJ% lifetime, ^^^ f^ continued to carry on the fame till the 9th of OSMer 
ly'difchargcd* following, when Walwyn died. That at the death of Wedwyn 
from his obli* there was not due from Blyth to Wal^yn^ Strange^ Sec. any 
gation. money for money advanced to him or for his ufe upon any bills, 

L ^^^5] ice. 
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&c. drawn or iflucd by Bfyti upon or made payable at the bank- 1803. 
ing-houfe of ^Patwyn^ Strange^ &c, or for intereft, &c. or """* 
commiflion, &c. or otherwifc howfocvcn ^^^ q^ 

The replication joined ifTue on the iirft plea, aifd as to the ag^in^ 
fecond, protefting that Blyth had not paid to JVaiwyn, Strange^ li£** 
&c. the funis which from time to time became due to them^ 
&c.| affigned for breaches, fft, that after the making of the 
writing obligatory, and in the lifetime of Walwyn^ and before 
this a£tion commenced, viz. on the 19th of April 1800, and on 
divers other days between that and the 19th of OSfober 180O9 
Jf^alnvyn^ ^Strange^ and the other plaintiffs, in the lifetime of 
Walnvyn advanced to Blyth upon his bills, &c. payable at their 
banking-houfe, &c. 7000/. ; and that Blyth was further indebted 
to IVahvyn^ Strangey 8cc. in the lifetime of Walwyn^ in 250/. 
for intereft and commifiion, See. \ which fums B yih did not on 
demand pay to Watwyn^ Strange^ &c. in the lifetime of Walwyn^ 
or fince bis death to ^he plaintiffs, although demanded, &c« 
2dly, That after the making of the writing obligatory, and after 
the death of Walwyn^ viz. on the feveral days between the loth [4^^ 
of Offoher 1800 and the 31(1 of December 1801, the plaintiffs, 
furvivors as aforefaid, advanced and paid to Blyth and for his 
ufe, upon divers bills and notes iffued by Blyth upon and made 
payable at the banking-houfe of the plaintiffs Strange^ &c. fur- 
vivors as aforefaid, 6000/. ; and that after there became due 
from Blyth on the feveral days, &c. between the loth of Offo* 
ber 1800 and the 31(1 of December 1801 to the plaintiffs Strange^ 
&c. a further fum of 200/. for the^intereft of money advanced 
by them as. lad aforefaidj and for commiflion for tranfaAing 
bufinefs, &c. ; which fums Blyth did not on demand pay to the 
faid plaintiffs. Replication as to the third plea, that at the time of 
Walwyn^s death there ivas due and owing from Blyth to ffalwyn. 
Strange^ &c. in the lifetime of Walwyn^ 6coo/. as well for mo- 
ney advanced to Blyth upon certain bills, &c. made payable at 
the banking-houfe of Walwyn^ Strange^ ice. as for interefi there- 
on and commiffioni &c. On all thefe iffues were taken and 
joined. 

The caufe was tried at the Sittings after Michaelmas term be- 
fore Lord JSllenborough C. J., when a verdift was found for 
the plaiotiffis, fubjed to the opinion of the Court on the follow** • 
ing cafe. 

At the time of entering into the above bond, the obligees car- 
ried on in oartnerfliip the bufinefs of bankers in New BonJJreet^ 

under 
J 
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1803* under the firm of Walwyn and Co. Bijtb immediateljr after 
_ the executi :>n of the bond opened an account with the oblifrcet 

cil* BAN 6 S * O 

and Others ^^ ^^^^^ banking houfe, and drew bills, notes^ and drafts payable 
agmuii there, which were regularly accepted and paid, as well in the 
LfiK. lifetime of James Jf^alwyn, as after his death on the change of 
the firm after-mentioned, until B/yib*s becoming a bankrupt^ 
which was in jiprii i8oi. On the Qth of OBober 1800, WaU 
[487] wyn^ f^ne of the obligees, died, at which time there was a ba- 
lance due from Benjamin Blyth to the houfe of 2iy/. for bills 
paid and monies advanced purfuant to the condition of the bond. 
On the 2^th of 05iober^ George Peacocke came into the partner- 
fliip in the room of iP'alwyn^ deceaftd, and the buGncfs was 
then carried on under the firm of Strange^ Dajbvjzod^ and Co. 
On the fame 24th of O^sher 1800, If Mam Macgeorge^ one of 
the original obligees of the bond, went out of the partnerfliip; 
on which occaGon notice was advertifcd in the Lcndon Gaxetie 
«< that the p-irtnerOiip between J. Strange^ J. Da/hnvaod^ G. T* 
Steward, J. Agnew, and W. Macgeorge, of New Bond /ireei^ olc 
bankers, (carrying on bufinefs under the firm of Waiiuyn^ 
Strange, Da/bvjood^ Steward, Agnew^ zndMacgeorge,) was, on 
the 24th of OBober \%zo, difiblvcd by mutual confent, fo far as 
concerns the faid ff. Macgeorge, and that the bufinefs from 
thenceforth would be carried on by the faid Meflrs. Strange, 
Da/bwood^Steward^ and Agnew " (figned amongft others by^. W, 
as adminiftrator to J, Walwyn, deceafed). After this adver* 
tifement the buGncfs was continued u der the laft mentioned 
firm of Strange, Dajbwood, and Co. until the bankruptcy of 
Blyth ; and W, Macgeorge quitting tlie partnerOiip, there was a 
balance due by Blyth to the partner(hip of 217/. 12/. 4^. After 
the death of Walwyn the furvivors continued to accept bills, pay 
drafts, 3cc. made payable at the houfe in Bond-fireet^ in the fame 
manner as had been done in the lifetime of Walwyn, and Blytb 
alfo made payments into the houfe at different times; but on 
the bankruptcy of Blyth he was indebted to the houfe in 158^/. 
on balance of accounts, including the fum of 21 9/. due at the 
death of IValwyn. The bankers always fent down to Blytb the 
[488] bankrupt a monthly .(latement of the account between them, 
flriking the balance, which was carried to the next monthly 
account. This account was (lyled <^ Dr. and Cr. with Walwyn 
and Co. - B. Blytb,"" in Walwyn^s lifetime. After his death it 
was ftylcd ** Dr. and Cr. with Strange, Da/bfvood, and Co.** 
In the monthly account to the 30th of Offober j8oOj in which 

WalwjM 
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Walwyn died, notwithflanding the balance appearing at the death 1803. 
of Walwyn of 219/. due to the hoafe, there appears to be a ba« 
lance of 87/. i2s. due to Blyth. In December following, in the ^^ Qthcrt 
monthly account the balance was in favour of Blyth 27/. Dc- agmnfi 
fault having been made in payment of Blyth*% dchciency to the !-*«• 
extent of the penalty of the bond, the above-mentioned aftion 
of debt on bond was brought by the plaintiffs as the furviving 
partners of Walwyn againft the defendant Lee. The jury found 
a vcrdift for the plaintiffs for ^99/., the amount of the penalty 
of the bond, with one fhilling damages, and damages for the 
breach of the condition 999/., or 219/., or any other fum ac- 
cording to the opinion of the Court ; fubjrft to the opinion of 
the Court on the following points; ift, Whether the plaintiflPs 
are entitled to recover the fum of 999/. as damages for the breach 
of the covenant, or 219/. only, the fum due at the time of the 
death of J. Waliuyn? 2dly, Whether this lad fum has beca 
paid by fubfcquent payments made to the partnerfhip of Strange^ 
Dojbwood^ and Co. ? 

With refpe£l to the lad of thefe queftions, which was difcufled 
at the bar in the courfe of the argument upon obferyationr 
thrown out by fome of the bench, it being more a matter of ac« 
count than of law, it was finally refolvcd by the Courts that 
taking the reft to be made in the account, fo far as refpedls the 
defendant, at the death of Walwyn, it appeared that all the ^ 
money before that time advanced by the banking-houfe to Blytb ^480! 
was repaid by him ; for after Wa/wyn's death the payments 
made by Blyth were applied to the old account, fo as to turn the 
balance in favour of Blyth'\n the fame month of ORober in which 
Walwyn died, and down to the December following. 

Efpinajfe for the plaintiff, upon the fird general queftion^ 
contended th^ the defendant was liable upon his bond, notwith- 
(landing the change of partners in the houfe, to which the fecu- 
rity was originally given, by the death of one partner and the 
introdu£lion of another. The obligation was meant to be given 
to the parties, not perfonally or individually, but as a hdufe of 
trade, without regard to the particular perfons who might from 
time to time conftitute the partnerfliip. This b'-tng the manifeft 
irt'tntion of the parties, the Court will give effeQ to it without 
looking critically to the mere words of the obligation, in which 
the individuals are merely named as defcriptive of the banking- 
houfe I 
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l8o?. bonfe; and he cited Co. Liu f. 282.; Bache v. ProRar(a)t 
• 5>o/*s cafe (B) ; and particularly Barclay t. Lucas (r), where a 

and Other* '^"^ ^^^ ^^* ^**^ ^'^Y ^'^ * clerk, who was taken into the fer?icc 
4^am/l of the obligees as a clerk in their Jbop and counting- boufe^ was 
!**«• holden not to be difcharged by the obligees taking another 
partner into their houfe : and that the obligees might recOTcr 
from the furety on his bond money recei¥ed by the clerk after 
fuch change of partners ; fuch bond being meant only as a fe- 
curity to the houfe of the obligees. 

Moore contra was (lopped by the Court. 
[49^} Lord Ellenoorough C. J. The Court will no doubt con- 

firue the words of the obligation according to the intent of the 
parties to be collected from them : but the qucftion is» what 
that intent was ? The defendant's obligation is to pay all fnms 
due to tbem^ on account of their advances to Blyth. Now who 
are <' them" but the perfons before named, amongft whom i» 
James fValwyn, who then cbnftituted the banking- houfe, and 
with whom the defendant contrafled ? The words will admit 
of no other meaning. And indeed with refped to any intent 
which parties entering into contrails of this nature may be fup- 
pofed to have^ it may make a very material diflFerence in the view 
of the obligor, as to the perfons conftituting the houfe at the 
time of entering into the obligation, and by whom the advances 
are to be made to the party for whom he is furety. For a man 
may very well agree to make good fuch advances, knowing that 
one of the partners, on whofe prudence he relies, will not agree 
to advance money improvidently. The charaders therefore of 
the feveral partners may form a material ingredient in the judg- 
ment of the obligor upon entering into fuch an engagement^ 
But with a fmall Qiade of difference in Barclay t. Lucas, where 
fome expreflions occur that may perhaps be difficult to reconcile 
with the other authorities, I confider this queftion concluded 
by the cafes of Arlington v. Merrick (d), Wright v. Rujel(e), and 
Barkery. Parker (f). It may be obferved however, that in Bar^ 
clay V. Lucas the words were different from the prefent cafe : 

(a) Doygl. 3lla. {}) Cro, ES%. 7. 

{c) M* 24 Geo. 5. Jff. R. cited in Bearker v» Fariir, 1 Term lUj^. 
spu 

(J) 2 Sound. 412. (r) 2 Bkc. 934. and j Wilf, 532. 

(/) I Term Rep, 287. and vide Myers v» Edge, 7 Term Rep. 254. 

the 
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tlie clerk was to be taken into the fervice of the obligees as a 1103. 
clerk in their (hop and counting houfe,which might * be fuppofed •"~" 
to mean the fame houre» however the individual partners might ^^^ Others 
change. But without conGdering whether that were the true agtmfi^ 
conftruSion of thofe words, it is enough to fay that there arc no l^t,^. 
fuch words here. But we are now defired to conftrue an obli* ^ ^^^J 
gation to be anfwerable for money due to them (certain partners 
having been before named) to mean money due to any part of 
tbem^ a conftrudlion which would be contrary to the words of 
the inftrument; what is contended for is, to make this a bond 
to the perfons then conftituting the banking-houfe and their fuc- 
ceflbrSy which cannot be admitted. 

Lawrencb J.' A bond may be drawn with the condition 
now in tided on in argument by the plaintiff's counfel, for the 
obligor to be anfwerable not only to the prefent but to all future 
partners in the houfe ; but that has not been done here. 

Per Curiam^ Poftea to the Defendant. 


Howes agatnjl Brushfield. FnJay 

May 6li. 

T N covenant, the plaintiiF declared on an indenture of releafc The fclW co. 
of three parts, made the 14th of December 1799, between the venaDtsbthe 
defendant of the firft part, the plaintiff of the fecond part, and P^'^^hafciof 
one y. H. of the third part, whereby the defendant bargained he Aall ciJot 
and fold and granted to the plaintiff certain lands called Leymoutb and receivi 
in the parifli of Weftham in the county of EJfex^ to hold to him ^^^''^''^•»^« 
and his heirs, &c., and the defendant thereby covenanted with "Tk- °"'^"- 
• the plaintiff that notwithftanding any aft, deed, matter, or thing or intcrrup- 
whatfoever by him the faid defendant made, done, executed. ^*°" ^1 ^^ 
committed, or willingly yj/^^r^i to the contrary, he the defend- ciaiminy^^^ 
ant, at the time of the date and execution of the faid indenture! ^^^* or hy^ 
was feifed of or well and fufficiently entitled to the premifes *^^;^gb^ or 
thereby granted, &€., of a good, fure. perfed, abfolute, and in- ^.^gf'^ 
defeafible eftate of inheritance in fee fimple, without any condi- means, bb- 
tion, truft, limitation, power of revocation, or appointment, ufe ''ault, &c.; 

or ufes, or any contingency, ox other aff, deed, matter, reftraint, ^^^^ ^,^*' * 

' breach was 

r A r • . . ^^^^ affigncd 

in rclpect of certain quitrcnts in arrear before and at the time of the conveyance, 

though not Rated to have accrued while the fcHcr was tenant of the premifes 

or [^492] 
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1803. ^ '^'*!ff whatfoiwr^ whereby fuch cftatc or intereft could, IhoaMi 

or might be altered, changed, charged, reroked, defeated, ^vi&ed, 

**®Ty made void, afftdted, incumhered, or determined, in any wife how- 
B^ usH - foever, except as thereinafter excepted. And that notwithftand* 
riXLO. log any fuch a£i, deed, matter, or thing, as thereinbefore ex- 
preffed, he the defendant, at the date and execution of the faid 
indenture, had in himfelf good right, full power, and lawful and 
abfolute authority to grant, bargain, fell, convey, and aflure the 
faid landsi &c. thereby granted, &c. unto* the plaintiff and his 
heirs, &c. according to the true intent and meaning of the faid 
indenture of releafe." It alfo contained the ufual covenant for 
entry and quiet enjoyment, and for receipt of the rents, ifliies, 
and profits, &c. without any adiion, fuit, proceeding, denial, 
cvitlion, moledation, or interruption whatfoever, of, from, or 
by the faid defendant or his heirs, or any other per/on whomfoever 
legally or equitably claiming or to claim any eftate, right, title, or in» 
Urefi whatfoever ofy in^ or to the faid premifes, ts'r. bj^from, under^ 
9r in trujifor him^ them, or any of them^ or by^ through, or fvitb his, 
their, or any of their ^3s, means, DEFAULT, privity ^ confent, or pro^ 
curement. And that freely, clearly, and abfolutely acquitted, 
C4533 exonerated, and difcharged, pr other wife by the defendant, his 
heirs, &c. at all time thereafter well and effeflually faved, de- 
fended, and kept indemnified of, from, and againft all other 
grants, bargains, fales, contra£ts, agreements, leafes, &c. ufes, 
trufts, wills, devifes, intails, recognizances, judgments, extents* 
executions, forfeitures, rents, arrears of rent, rents charge, debts, 
and of, from,, and againft all other ejlates, rights, titles, interefts, 
a£is, charges, and incumbrances whatfoever at any time thereto- 
fore entered into, had, made, done, executed, committed, created, 
occafioned, or fuffered, by the defendant, or any other perfon 
whomfoever legally or equitably claiming by, from, under, or in 
truft for him, or by, or through, or with his or their af^s, means, 
defaults, privity, confent, or procurement; except only certain 
quitrents from thenceforth to become due and payable to the 
lord of the manor, &c. for and in refpe6l of the faid lands, &c., 
and alfo fines and charges under the commiflioners of fewers, 
&c. The declaration then ftated the entry and feifin of the 
plaintiff", and affigned for breach, that before and at the time 
of making the faid indenture certain arrears of rent, viz. 3/. 
13/. i\d* of quitrent for five years for certain part of the pre- 
mifes named, were it^ arrear to the lord of the manors &c., and 

certain 
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certain othrr charges and incumbrances for fuits of court, and i8oq. 

acquittances, &c. amounting altogether to 3/. 19/. 11 {J. at 

the time of making the faid indenture were due and in arrear "Owks 
to the faid lord, &c. which the plaintiff was compelled to paj BaurH* 
in order to fare his goods from being diftrained upon, and did field. 
pay the fame to the fi^id lord, &c. who at the time of making 
the faid indenture and of fuch payment had lawful right, &c. 
and claimed the fame. There was another breach afligncd on [4941 
the title, which was abandoned. To this the ^defendant de- 
murred generally. 

Marryat in fupport of the demurrer. It is not (hewn that 
the rent in arrear was an incumbrance made in the defendant's 
own time, and he only covenants againft his own a£is. The 
covenant is again (I any adion, &c. or moleftation << of^ from^ 
'^ or by the faid defendant or his heirs, or any other perfin whom* 
*' foever legally or equitably claiming^ &c. any eftate, right, 
'* title, or intereft in the premifes by, fmrn^ under^ or in truft 
" for him, &c., or by^ through ^ or nvith hit, their, or any of their 
** aSs, means, default, privity, confent, or procurement" &c. 
Then the covenant to indemnify againft arrears of rent, &c. 
muft be confined by the following words to fuch as were 
*' created^ occajioned, orfufferedby the defendant or any other per^ 
" fon claiming under or in^ truft for him," &c. [Lord El/en • 
boroughs He is to indemnify againft all wills and devifes, which ' 
muft mean the a£ls of other perfons.3 Thofe may be the z6t% 
of perfons in truft for the defendant. The particularity of the 
covenant, which was evidently intended to be a qualified one, 
is now attempted to be converted into an unqualified covenant 
againft any paramount title. If the defendant, knowing of an 
incumbrance which did not arife from his own ad, concealed 
it from the purchafer, an action of deceit would lie } but that 
cannot aiTe^ this queftion, which turns on a covenant by the 
defendant againft his own aAs, there being no averment that 
the rent in arrear accrued while he held the eftate. [Lord EU 
lenborough. He covenants againft incumbrances by his default. 
Now if rent were in arrear before, which remained fo while 
he was tenant, would it not be his default that it was left un- 
paid ?3 That could not be deemed a default of bis, which 
nauft be underftood of a perfonal default, unlefs it had accrued 
in his time, and he were perfonally anfwerable for it, which 
he would not be after he had parted with the land ; and the 

Vot. in. L 1 breach 


• 


[4953 
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1^03. briach IS not alleged in that manner 1 it it not (aid diat it was 

in atrc^r by his defaalt. 

Howes £qj.j Ellenborough C. J. If it were in antar in his lifc- 

Brush- ^^^> ^^ ^^ ^ confeqaence of law that it was by bii defaults that 

riBLD. is, by bis defauh^ in refpe6l of the party with whom he co* 

Tenants to leare the eftate unincumbered. He has left it with 

an incumbrance which he ought to have difcharged. 

Per Curiam^ Judgment for the PlaintiiF on the firft 

breach, and for the Defendant 00 
the other. 


Uadcrthe ^O trefpafs for breaking and entering the plaintiff's dofe 
ftatute8&9 ciUXti. HeMiacre^ and two other clofes by name^ and for 

^' ^'-f' ' j-V ^^^ading down the grafs with carts and cattle^ &c.» the dcfen- 
cretionary in ^^°^ ^^ ^^ ^^^ ^^ clofes but Headacre pleaded fereral rights of 
the Judge be- common on which ifliies were taken, and alfo on trefpaflci 
fore whom newly afligncd : and as to the trefpafs in Headacre he went to 
had to certify '"^' ^" ^'^ general ifluc. At the trial before Le Blanc J. at 
or noty ac- the lad Summer aflizes at Oxford^ all the ifliies etcept that on 

cording as it ^^ trefpafs in Headacre were found for the defendant ; and as to 

appears to « 

himunderthe ^^^ * ^^^ evidence was, that oh- the 1.16. of December i^oo^ 

circuiftftances the defendant, who was a cripple, came in a cart attended by 
^k^^^^f ^^^^ feveral other perfons to the fpot where thefe clofes wc^rc fituatcd, 
waswafui* *^^ after turning in fome Cheep which he had with him into 
and malici- the two other clofes in which he claimed the rights of common, 
T**? ^ k^ ^^^ which were found for him, he entered Headacre in his carti 
iriB- declined ^^^^ ^^ ^*® *°'^ ^1 ^^ plaintiff's wife, who happened to be 
to certify in prefent, (the plaintiff himfelf being abfent,) that there was no 
a cafe where road there ; upon which the defendant faid he would make one; 
ffiven\v*t"he *"^ *^*^' (laying there fome little time looking at his fliecp in 
wife of the the other clofes, went out at another gate than that through 

plaintiff to which he entered. Upon proof of this trefpafs, to which there i 
thedefen. i' f f » 

dant not to enter the locus in qUo in bis cart, there being no road there \ notwitb- 
fUnding which the defendant perfifled in going on for the purpofe of vfcwing 
m«re conveniently the turning in of fome cattle in aflertion of a dtfputed riffht of coo- 
mon in an adjoining inclofure of the plaintiff's, which right was found for tlie de- 
fendant on a juftification pleaded ; the Court refufed to interfere. [^4963 

was 
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was no aiifwcT, the plaintiff obtained a verdiA with ix. da- 1803. 
ma^es ; and application was thereupon made at the trial to the -r— - 
karnfd Judge to ariify under the ftat. 8 & 9 ^. 3. r, li./ 4. Good 
that thr trcfp^fs was wilful and malicious, being after notice ; w?r^-, 
which he declined to do ; not thinking it a proper cafe for fuch 
a certificate, unlefs it were compulfory upon hiro by the fla- 
tute : but faid, that if upon the received conftrudion of the 
ftarute, which was prefled upon him by the plaintiff's counfel, 
he was holden bound to certify after notice, and had no dif- 
cretion, he fliould be ready to grant it afterwards. In MicbatU 
mas term lad a rule was obtained, calling on the plaintiff to (hew 
caufe why « Mr. Juftice L^ Blanc (hould not certify on the re* 
cord that the trcfpafs proved to have been committed by the de« 
fendant in going over Headacre with a cart and horfe, after no- 
tice that the fame was not a cartway, was wilful and malicious.'' 

Milles now (hewed caufe, ftating that after 'the cafe of Rej^ 
noidsr* Edwards («)» he would not difpute but that if after no- [497] 
tice not to come upon another's ground the party committed a 
wilful trefpafs, the Judge was bound to certify : but here he 
contended that neither the notice was regular, nor the trcfpafs 
wilful and malicious, in the fenfe intended by the ftatnte ; for 
the notice mud be given by the tenant of the land ; whereas 
here it was given by his wife, without any evidence of her 
having a£led by his authority } and none could be prcfumed 
upon fuch an occafion, efpecially where the trefpafs could, not 
have been forefecn. For as (be could not have licenfttd the de- 
fendant without the privity of her hufband, fo neither could (he 
by her fingle forbidding make him a wilful and malicious tref- 
paflcr. Then the trefpafs in Headacre was merely accidental^ 
and on the fudden, in the affertion of another right, in which 
it appears that he was juftified } and on that ground alfo it was 
not a wilful and malicious trefpafs within the (latufe. 

Wiliiams Strjt. upon moving for the rule, and Matilej in 
fupport of it now, relied upon Swinnerton v. Jervisj E. 22 Geo, 
3* C« jS., and other cafes cited in Reynolds v. EJivards (^}, (o 
(hew that if the trefpafs were committed after notices, it is wil- 
ful, and the Judge is bound to certify by the ftarut.-. And 
thify alfo referred to a cafe of Rudge v. Pond^ Hereford Spring 
aflizcs 1791, before BullerJ.f where in trefpafs qu are claufum 
fregtt| it appeared tbat the defendant had aiked leave of the 

{a) 6 Term Rep, 11. (5) STermRef it, 

L 1 2 plaintiff 
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1803* plaintiff to go orer the locos io quo, which the latter refufiagt 
. the defendant fsud he would then take leave, and accordingly 

^^^ went over it : and on a Terdi£l for the plaintiff for 6d., the 
Wa»iiis. ^^^^^ Judge held himfelf bound to certify. And fo he did 

r4Q81 ^° another cafe of Dmvenpart t. Humphreys^ at Staffird in 17841 
upon a trefpafs proved after notice to refrain. Now here there 
was notice given on the fpot bf the wife, after which the dc« 
fendant perfifted in going through the clofe, and declared that he 
would make a road there* And the wife muft be taken to have 
z&ti with the authority of her hulbandj he having recognized 
her zQt by bringing the a6lion. 

Lord b^LBMBoRouGH C. J. To be fure there mufl be fome 
evidence that the wife had authority to give fuch a notice, which 
is to make the party a wilful and malicious trefpaffer. It might 
perhaps have been fufficient to (hew that (he had the general 
management of the farm : but the mere bringing of the a£Uoo 
is no confirmation of fuch an authority ; for it concludes 00 
more than that the plaintiff meant to infift on his damage for 
the common trefpafs. Non conftat from thence, that the 
plaintiff knew more of the tranfa£lion than as to the fa& of the 
trefpafs. If indeed it had been neceffary for the maintenance 
of the aAion that the trefpafs Oiould have been wilful and ma- 
licious, the bringing it might have afforded fome prefnmption 
that he adopted his wife's zGi at the time and made it hia own. 
In the cafe of Smnnertm v. Jervis the notice not to come on 
the manor, after which the trefpafs infifted on as wilful and 
malicious was committed, was given by the plaintiff's game- 
keeper, who might well be prefumed to have acled by the or- 
ders of the plaintiff, it being within the general fcope of his au- 
thority to warn perfons off the fhanor who had no authority to 
fport there. It alfo appears to me that the rule itfelf is impro- 
perly conceived. The aft of granting a certificate in any cafe 
is to be done by the Judge alone before whom the trial is had : 

r4f 9I ^ ^^ therefore calling upon a party to fliew caufe why the 
Judge Oiould not be compelled to certify is not only difrcfpefi- 
f ul and impropei in the terms of it, but inefficacious in itfelf \ 
and I muft objeft to making any rule which we have no means 
of compelling the execution of. If there be any method of 
compelling the Judge to grant a certificate, it can only be by 
mandamus, though I do not mean to fay that it can be done 
at all. 

Gross 
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Grose J. I well remember the cafe of Swinnertan v* Jer^ 1803* 

Wy in which I was counfeLi and it would never have been 

conceived that fuch a rule as the prefent could have been made ^^?'], 
had it not been the exprefs defire of Mr. Juftice Nares^ before Waxkiks* 
whom the caufe was tried, that the queftion whether or not he 
were bound to certify a trefpafs as wilful, committed after no- 
tice not to come upon the plaintiff's land, (hould be brought 
before the Court in that {hap'e. But I do not think that it is 
compulfory at all on the Judge to certify ; but the z(k of par- 
liament meant to leave it altogether to his difcretion to certify 
or not, according as it appeared to him on the trialj that the 
trefpafs was or was not wilful and malicious. » 

Lawrence J. The ftatute meant to leave it to the difcre* 
tion of the Judge who is to certify whether or not the trefpafs 
were wilful and malicious. If he upon view of all the circum. 
fiances proved, think that it was wilful and malicious within 
the ftatute, he will certify accordingly : but the legiflature meant 
to leave it to him to determine whether it were fo proved or 
nor. And if he do not think it a cafe proper for him to certify, 
I have no idea that he can be enforced to do fo either by fuch a 
rule as the prefent, or by mandamus, or in any other manner. * [500] 

Le Blanc J. I would not have it underftood that I make 
any complaint of the party who applied for the rule in this cafe. 
I was indeed of opinion at the trial that this was not a proper 
cafe for me to certify if I had any difcretion to exercife upon 
the fubje£l \ bot I alfo faid, on being prefied with the authority 
of the cafes cited, that if upon further examination it (hould be 
found that I was compelled to do fo after the notice proved, I 
(hould be ready to certify afterwards* 

Rule difcharged. 


«i 


Chawner agaittfl Whalet. *^ ^'^y*. 

* -^ May 6th. 

A Rule was obtained calling upon the plaintiflF to (hew cau(c where a me- 
why the bond and warrant oflittomcy to confefa judg- morialof an 
ment, given for fecuring an annuity, and the judgment entered annuity omit- 

certain bonds whereby the grantor for whofe Kfc the annuity was granted bound him* 
fclf to pay the grantee a certain fum if be went abroad in a military capacity during 
three fcvcral years following the grant of the annuity ; held that the annuity was 
thereby vacated ; and this Court thereupon fcL afide the warrant of attorney and 
judgment given amongft other inftrqmenu for fecuring the annuity. 

"^ 1 3 thereoot 
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1803. thereon^ ftottld not be fet afide, and the Weral dceds^ &c. for 

fecuring the annuity be delivered up to be cmcelied. 

Chawner j^ appeared that in 1794 the defendant contrafled to grant to 
Whaley. ^^ plaintiff an annuity of 458/. 6/. SJ, for the* term of 100 
years, if the defendant fliould fo long live, to be fccured by the 
defendant and guarante<rd by J. H, and ff^. H, by certain boods 
and an indenture for th<r price of ^ 208/. In purfnance of which 
agreement the plaintiff paid the laft mentioned fum on the 30th 

[C^ll ^f Oifoier I794» and on the fame day the defendant executed to 
Ci^^wn^ a bond for 10,000/., conditioned to be void on pay- 
ment of the annuity, and two warrants of attorney for €onfeC< 
ing judgment refpedtvely in this court and in the coun of 
Exchequer in Inlands and the two furetics executed fimilar 
bonds and warrants' of attorney. And for further affurace 
the defendant alfo executed an indenrure of the fame date, 
thereby he afligned to the plaintiff a certain annuity dcvifed to 
him, fecured upon certam lands in Ireland, and alfo certain 
other lands there for a long term of years determinable on his 
{the defendant's) life. A memorial of all thefr feveral in'tru- 
flaents was duly regiilered purfuant to the annuity ad 17 Geo. 
3. c. 26. But the obje£lion arofe upon the entire omiffion in 
the memorial of three feveral bonds executed by the defendant, 
at the fame time, and. bearing even date with the other deeds, 
which bonds were to the following purport. By the firft the 
, defendant bound himfelf to the plaintiff in 260/. ; and the con- 
dition reciting the agreement for the annuity, and that in por- 
fuance and part performance of the fame on the part of the de- 
fendant he had executed the firft mentioned bond to the plain- 
tiff, and in further performance of the fame he and the fur^ties 
Jtitmed had executed the other inftruments mentioned ; and re- 
citing further that ^< whrreas upon the treaty for the purchafe 
of the faid annuity it was agreed that in cafe the defendant 
(hoold go abroad in a military capacity at any time during the 
period of three years from the date of this bond that he, the 
defendant, (hould forfeit and pay for any or either of thofe 
years he (hould go abroad as aforefaid the fum of 130/. to the 
plaintiff as a compenfation to him for the lofs he might fuilaia 
by his the defendant's going abroad in the faid capacity, in as 

P . much as no office would infure the lives of perfons going 
^ abroad in a military capacity : and whereas^ in puifuance of 

the faid agreement on the part of the defendant, and for fecur- 
ing the payn^nt of the f^iid 130/. in cafe he Ihould go abroad 

in 


r 
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ia any of the three years in a military capacity the defendant i8«3. 

had agreed to enter into three feveral bonds to the plaintiff 

in 260/. each, to be void rcfpcftively on payment by him, the ^^^^^^^ 
defendant, to the plaintiff (if he the defendant fliould go abroad Whaley. 
in fuch capacity as aforefaid) of 130/.: it therefore witneffed 
that if the defendant (hould pay to the plaintiff 130A if he the 
defendant (hould go abroad in a military capacity between the 
30th of OBober 1794 and the 30th of OBober 1795, within a 
month after, &c. then the obligation to be void." The other 
two bonds were in 'the fame form, thutatis mutandis, for the 
two fucceffive years refpeftively. . 

Erjkine and Marryat (hewed caufe. The annuity ^€t only 
requires *^ a memorial of every deed, &c. whereby any an- 
nuity {hall be granted." Now the bonds in queftion were not 
made for the grant or fecurity of the annuity, but for a colla- 
teral purpofe. The object of the legiilature in requiring the 
memorial was for the benefit of the grantor, in order that it 
might more eafily appear what was the true con(ideration for 
granting the annuity, and that the grantor had had the l^enefit 
of it. But thefe bonds were given with another view, namely, 
to enable the grantee to contra^ with third pe^fons to more 
advantage ia a certain event which was in the choice of the 
grantor. [Lord Ellenborougb. Is not fuch a bond ajB much a 
part of the con(ideration for granting the anpvity, (which muft 
be (hewn by the memorial) as a power of redemption? and 
fuch a power, whether re{erved by the fame inftrument grant- [5^3] 
ing the annuity or any other, muft be memorialized. Here 
the grantee is to pay a certain fum in the firft indance as the 
price of the annuity, and if the grantor go abroad within the 
three years, he is to return fo much of the confideration money 
as amounts to the penalty of the bond, and is therefore in effeO; 
to receive fo much lefs for the grant of the annuity.] But this 
is no benefit to the grantor, like a clau& of Redemption, and 
therefore not within the fpirit of the zGt. It was ;ner£ly in- 
tended as a cocnpenfation to the grantee, if by the Toluntaty 
aft of the grantor in going abroad in a military capacity fuhfe- 
quent to the grant of the annuity he thereby put the grantee in 
a worfis condition for infuring his life than he was at the time 
the bargain was made for granting the annuity in confideration 
of a certain adequate fum. It might have been an inducement 

L 1 4 to 
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1803. to the gnntee to buy the annuity, but it forms no part of the 
conGdcration paid for it in money, which i« the only fort of 
conGderation required by the ad to be (hewn, ts mav he col- 
levied from the 3d fe£iion of the ad. At all events they con- 
* tended that the rule could not be m ide ahfolute to the full ex- 

tent of direding all the deeds to be d«-livered up to be caocrlled| 
but only to the fetting afide the warrant of attorney and judg- 
ment : and they cited Lord Lougbio ougVs opinion in the 
• Duke of Bobon r. WUliams (a), corre£);ing the cafe Ex parte 

ChtftiT (*). 

Lord Ellemborough C. J. The bonds in queftion are cer« 
tainly part of the aflurancc whereby the grant of the annoirj 
may be evidenced. What is the cafe in eflPetl but this ? The 
CS^4] grantor, in conGderation of a certain fum, ai^rees to pay an an* 
nuity of 458/. 6/. Zd. for his life, if he do not go abroad in ft 
military capacity from OBober 1 794 to 03ober 1 79*7 \ and if be 
fliould fo go abroad, he agrees to pay the grantee 588/. 6<. %d* 
during each of the three years he fliouJd be abroad. The an- 
nuity is therefore void, inafmuch as the memorial omits to ftate 
the true annual fum to be paid by the grantor in that event. 

Le Blanc J. obfenred, that the defendant could not ha^e 
more of his rule granted than for felting aGde the warrant of 
attorney and judgment, over which this Court bad an un- 
doubted jurtfdiAion : but it belonged to another Court to fet 
aGde the deeds. 

Fer Curiam^ Rule abf olute to that extent 

{a) a Vef, jun. 154. {i} 4 Term Ref- 694. 
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coach 


The King agak/l. Barker. 

A Conviftion by a juftlce of peace on the ftat. 28 Geo. 3. r. 5 7. 
'^^ ftated, « that on the 4th of November 1802, at the pariOi 
of Dunfiable, in the county of Bedford^ S, F* of. Sec. came be- 
fore me W* M,t one of his majefty's juftices of peace for the 
faid county, and informed me that Jobn Barber of, &c. ftage 
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coach driver, on the 2d of November now laft pafti at D. afore- 1803. 
faid in the faid county did drive a certain coach, called the ^— 
Northampton coach, then going and travelling for hire upon the ^*** 'a^ 
king's highway, and did then and there permit and fuffer fix s^^Ea. 
perfons, (to wir)i nine perfons at one and the fame time to 
ride and go upon the roof of fuch coach when fo going and tra- 
velling for hire, contrary to the ftatute made in the a 8th of 
Geo. 3* intitled, &c. ; whereupon the faid J. B. after being 
duly fummoned to anfwer the faid charge, did not appear be- [505 j 
fore me purfuant to the faid fummons, and did neglect and re- 
fufe to make any defence againft the faid charge ; but the fame 
being fully proved upon the oath of J, H. a credible witnefs, 
it manifeftly appears to me the faid juftice that be the faid J. 
B* is guilty of the offence charjged upon him in the faid infor- 
mation : it is therefore adjudged by me the faid juftice that he 
the faid J. B. be convi£ked ; and I do hereby convi£l him of the 
offence aforefaid. And I do hereby declare and adjudge that 
he the faid J* B. hath forfeited the fum of 61, &c. for the of- 
fence aforefaid, to be diftributed as the law dire£ls, according 
to the form of the ftatute,s &c. Given under my hand and fcal 
the nth oi November 1802,'' and figned, &c. 

Raine objected to the convi£tion ; ift, fuppoGng the defend- 
ant to be the driver of the coach^ yet as he did not appear when 
fummoned before the magiftrate, he could not be convi£led ; 
for the ad fedlion of the z(k direQs, that in cafe the driver can- 
not be found or known, <* or being found or known (hall not 
** attend in purfuance of any fummons, &c., then and in every 
«• fuch cafe the owner or proprietor of fuch carriage, &c. Jball be 
** liable to the penalty hereby laid on fuch driver.** 

Lord Ellen BOROUGH C. J. The a^ does not fay that the 
owner fhall in fuch cafe be liable to the penalty in lieu of the 
drivers and there isbefidesa general form of convidlion given 
applicable to the very cafe where the party refufcs to appear 
on fummons. " 

Raine. Then, fecoudly, the defendant was not fuch a dri^ 
ver on whom the legiilature meant to infli£b the penalty $ for he TkoSI 
is not ftated to be a driver employed by the owner ^ one who had the 
conuoulof the carriage, :)nd of whom it might be faid in the words 
of the aft that he permitted and fuffered mortf than the proper 
number of perfons to ride on the carriage. Whereas non con- 
ftat but that the defendant was a ^erfon who held the reins ac- 
cidentally 
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cidentally at the time, or was driving for bis amufemenl under 
the immediate infpc£iion of the proper driver, and whp could 
not be faid to permit orfuffer the paflengers to be there. 

Lord Ellenborough C. J. There are no fuch words as 
^ employed by the owner** annexed to the defcription of driver in 
the a£b.> It is ftated in the conyifiion that this roan did drive 
the coach, which fufficiently defignates htm as the driver with- 
in the words of the z€t* Whether or not he permitted anifuf' 
fered perfons beyond the proper number to get up was matter 
of defence for him before the magiftrate. But I am siot pre- 
pared to fay that though he had the conduS: of the coach de- 
volved upon him but for a time, yet if he permitted an impro- 
per number of perfons to get up during that timci he would not 
be liable to the penalty. 

Per Curiam^ Conviction afErmed. 


wm 


Saiurddy,, The King againfl TiRROTT. 

Where the TpHE defendant appealed 10 the quarter feflions of the borough 
commanding ^ of Port/mouth againfl a rate made for the relief of the poor 
officer in bar. ^f ^j^e parifli of Port/mouthy within the * liberties of the bo- 
dna apart- " ^^^^* '^^ *5 county of Southampton. The Seffions conHrmcd 
mcnts allot- the rate, fubje£t to the opinion of this Court on the followiog 
tedtohi>, ^jjf^. 

The appellant is a lieutenant-colonel in his ma}e(ty*s royal 
regiment of artillery, and is, and, during the following period^, 
was commanding officer of the royal artillery at Portfmoutb^ viz. 
from the year 1795 to Augufi 1799, and from Oa^er 1800 to 
the prcfent ume. The premifes in refped of which the appel- 
fittcd up for ij^^j ig jjitcd are the property of the Crown, and part of a bar- 
m^^tlo^of '5K:k calUd the Colewort Garden Barrack, and until i8qi it wai 
himfclf and appropriated to the ufe of the privates of the rcgicpent \ the of- 
his family, ficcrs, and amongft others the appellant, having quarters in an 
tkCTc w^th"^ adjoining building under the fame roof. In 1801 the board of 
him^ontain- ordnance direded a quarter with offices to be fitted up fi^ a 

oiLTa"^1tchen, wafli-houfe, and eoach^houfe, together with a ftable-yard and 
irarden ; held that he was rateable to the relief of the poor for the fame, ^viitf a 
beneficial eajoyment of tbem beyond his neccffary aQComwpdaUon as an officer for 
the purpofe of public fcrvice. [*S07 ] 

o fidd 
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field officer i in confequence of which the privates were re« 1803. 
moved to another building in the fame barrack*yard| and the — ^ 
building, at a confideraUe ezpence to the Crown, was altered ^ "* .^^ 
to its prefent form* The building in which the appellant re- TtaaoTT. 
fi^ies conCfts of two ftories with four rooms in each floor, be- 
fides attics. The rooms on the ground floor are thus appro- 
priated ; one room as a ftore-roomi another as a quarter for 
the adjutant, a third as an office for a commanding officer to 
tranfa£l the bufinefs of the regiment, and the fourth as the ap- 
pellant's kitchen. The whole of the firft floor and the attics 
are ihe refidence of the commanding officer of the artillery for 
the ti«ie being, together with a kitchen, wa(h-houfe» and other 
offices, coach-hoofe, ftable-yard| and fmall garden or drying- 
ground. The appellant refides there with his wife, family, and 
fervants ; two of the latter, a man fervant who is one of the 
private foldiers of the artillery and his wife who is cook to the 
colonel, fleep in the attic, and the other female fervant fleeps [508] 
in one of the rooms on the firft floor. The rate is made for 
the whole of the premifes ufed by the appellant. The outer 
door of the building opens into a paflage between the office and 
the room ufed as a ftore-room* There is however no communica* 
tion with that room or the adjutant's quarter by means of the 
door or paSage, nor are they otherwife conneded with the 
apartments of the appellant than being under fome of the 
rooms ; the entrance into them being through the door of the 
adjoining building, in which the other officers have apartments* 
The part ufed by the appellant is in every refpcd feparate and 
dxfttn£l from the reft, there being no communication between it 
and any other apartments, and the outer door above«menttoned 
leading only to the appellant's .apartments, and being fubje£l to 
his control i except that the ftore-houfe and adjutant's quarter 
are under two of the rooms of the colonel's quarter ; and tx^ 
cept the office being public for the duties of the fervice at fuch 
hours as the commanding officer pleafes. At the time of fit- 
ting up the building, chairs, tables, fire grates, and the ufual 
barrack furniture were fupplied by the crown ) beds, and the 
reCdue by the appellant. The appellant is liable to be ordered 
elfewhere upon fervice at any moment at the pleafure of the 
crown. In 1799 he was ordered and went to the Helder. On 
that occaGon the command devolved to Lieutenant Colonel &- 
tvardi who during his abfinice refided in the apartment io 

which 


5o8 CASES IN EASTER TERM 

1803. which the appellant refided before his departnrei and which he 

-*— ~ returned to on being again ordered to Portpmuib to take the 

The ^^^^ command. The queftion for the opmbn of the Court was, 

Tbrrott. Whether the appellant were liable to be rated in refpeft of any 

Vtogl P^'^ of the premifes ? If he were, the rates to ftand : if oot, the 

rates to be amended by (triking oat hisaffeflment. 

Erjkim^ Lens Serjc, and GafeUe, in fupport of the ratei 
admitted that the property of the crown was not rateable in the 
occupation of the fenrants of the crown^ occupying it merely 
as fuch ; but contended that it was rateable when occupied by 
them beneficially for their own porpofes, and when they had a 
diftinft perfonal enjoyment of It beyond what the neceffity of 
their public or official duties required* This difttn£lion b fully 
eftabliOied in the cafes of Gnenvnch {a) and Cbel/ea {b) hofpitals, 
the officers of which were holden to be taxable and rateable for 
the fcparate apartments enjoyed by themfeWes and families ; in 
Rix V. Matthews (r), where the appellant was rated for the 
keeper's lodge and two acres of land in Winder Great Parif 
which he occupied by Tirtue of his office ; and in other cafes 
to the fame tStCt there cited: So in Iiord Bute ▼• Grio' 
dall {d)f where the ranger of a royal park, was deemed 
rateable for the occupation of inclofed lands within the 
park, though the produce was partly raifed and faved at the 
king's expence, and partly ufed by him. On the other hand, 
where the occupation has been exclufively for the benefit of the 
crown or public, there the property has been holden not liable 
to be rated ; as in Lord Aniherfi r. Lord Somers (^), where 
ftables were rented by the colonel of a regiment for the ufe of 
the regiment, by order of the crown : So in Holfwd ▼. Cope* 
fciol ^'^^^ (/)> ^^^'^ ^^^ Mafters in Chancery were fliewn to occupy 
their refpedive apartments in Soutbampton BuUdiags^ merely for 
the purpofe of tranfading public bufinefs relating to the fuitAn 
of the court. But there Lord Alvanley^ in delirering the judg- 
ment of the Court, 'obferred, with refpeft to the porter who 
lodged in an apartment there to take care of the rooms, that it 
would be fafer that he flioald^not have his wife and family with 

(j) Cited in ^. v. A. Z»iii#'s Hofpital^ a Bwrr. 1059. 
{h) Eyre v. SmaQpace^ E. ti Geo. a. B. R. cited «(. and io62> 
1064 and 1 Con/l. lOO. 
(c) CM. I. {d) xTermR^ jjS. 

(f) 2 Term Rep. 37s. (/) iBof.li Pmtt, tag. 

him. 
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him. And in Rix v. Cati {a)^ the fcboolmafter of a charity 1803. 

fchool wai deemed rateable for the perfonal occupation by him* 

fclf and his family of the houfc and gatdcn belonging to the '^^ ^!g^ 
fchool. It cannot make any difference that the appellant wa$ •psfiudTT. 
removeable at pleafure ; for that circumftance occurred in feve* 
ral of the cafes before mentioned (^). Neither is there any dif- 
tinftion in this refped between civil and military offices ; for in 
Rem ▼. Hurdis {e)^ the mailer gunner at Seafortb, who occupied 
the battery-houfe there, which he held with his office at the 
pleafure of the crown, was deemed rateable, though one of the 
rooms of the houfe was appropriated to and occupied by the un» 
der gunner, the appellant occupying the reft as his dwelling* 
houfe. Now here the apartments occupied by Lieut. Col. 
^errott were diftin£l from the reft of the barracks, and were 
ezprefsly calculated for the accommodation of a family, with all 
convenient offices and outlets for their private ufe, fuch as 
coach-hottfe, drying- yard, garden, much beyond what was 
neceflary for his refidence as an individual officer placed there . 
for military fervice only. This was fuch a refidence as was 
calculated to bring additional burthens on the parifii iby fettling 
fervants and apprentices there. 

C. Warren and Ryder , contra, faid that the only cafe which rriil 
prefled at all upon the prefent was R. v. Hurdis j but that was 
decided folely upon the ground that the Seffions had precluded 
any queftion by finding that Wood, the mafter gunner, was the 
occupier of the battery-houfe : and Lord Kenyon, in delivering 
his opinion, exprefsly faid that foldiers could not be faid to be 
the occupiers of their barracks in the legal fignification of the 
word ; they being no more than mere fervants. There is a 
main diftinAion between military and civil officers in this re* 
fpe£l. The acceptance of their offices by the latter is volun* 
tary, and their refidence in houfes appropriated for their fervice 
is neceffarily beneficial, and like an increafe of emolument. 
But a military officer has no option to refufe a command of this 
fort, but is compellable to refide wherever he is appointed by 
the crown, and removeable again at pleafure. It would be a 
great hard(hip and inconvenience if fuch an one were liable to 
be rated at every place where he might happen to be quartered 
in the courfe of the year. It is very difficult in thefe cafes to 

{a) 6 Term Rep. 332. {b) And vide R. v. Munday^ I Eq/l^ 584. 

{c) 3 Term Rep. 497. 

diftinguiih 
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1 80 'I. diftiDguifli between what is perfonal and what is miKtary k* 
— eommodation. It cannot be contended that the defendant 
? V ® would be rateable for neceflary accommodation for himfelf in 
TiaaoTT, ^^^ barracks ; for then, by the fame rule, ercry common foldier 
would be liable to be rated for his lodging and the ufe ol the 
ntefs-room. It is niore conrenient and reafonable that the line 
of diftindion (hould be drawn upon the ncceflity of the refi- 
dence, a fad which is eafily afcertainable. [Lord EOenbormigh. 
That diftinaion will hardly hold i for an ecciefiaftic cannot re- 
Cgn his benefice without the confent of the ordinary; and be is ai 
much bound to refidence as this party. 3 But an officer ii more 
in the nature of a fervant, and his refidence in the barracks is not 
[512] given him for his perfonal accommodation, but for the neceflarj 
difcharge of his military duty. [Lord ElUnhr^b obfenrcd 
that a coacb bmfi could not be confidered as a building intended 
for public military pnrpofes.] That and the other buildings 
were added by the order of Government, whofe property thcf 
are \ they were not built by the defendant npon his own ac- 
count. The occupation of thefc, which are provided for bitn 
by the crown, does not (hew any ability in the officer to pay the 
ratf, which is the ground of rating in other cafes. Then if an 
occupation merely as an officer would not make the defendant 
liable to the rate, the circumftance of his being married and 
having his wife refide with him in the fame apartmenu he would 
otherwife have had cannot alter the chara&er in which he refides. 
Tbequcftion mutt turn on the refidence being in *arraf4/ qua 
barracks^ and not on the commodioufnels of it. To make a 
perfon rateable as occupier^ he mull occupy m his own right, 
and not as a fervant of another, and he muft Yaxtfime intcrcft, 
fuch as tenant at will at lead, in the premifes : but Lord Cdt 
defines a tenancy at will to be a tenancy determinable atthewUl 
of either party ; but this officer had no option to determine his 
occupation. In Rex v. Field (a), one who was employed by the 
fiilafitbrpphic Society to fupcrintcnd the children at annual W9ga 
was holdcn not i ateaWe for her apartments which (he occupied 
in the houfc. [Lord ElUnborough. She was a mere fenrant, 
and had no right to bring her family to refide there-] Here the 
officer has no control over the houfe except for the purpofcof 
hh refulence there j he could not have let the apartments or put 

any other pcrfjns than his own family there. 

Cur, adv. f«Jt. 

{a) 5 Term Rep. 587. ^^^ 
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Lord Ellekborough C. J* now delivered the judgment of 1803. 
the Court. The queftion in this cafe is, Whether the appellant _,, "T" 
Lieut. Col. Terrott is to be confidcrcd as an occupier of the * -^ 
premifes for which he has been rated i [Here his lordOiip Tbirott. 
ftated from the cafe the fituation of the premifes, and the 
manner in which they were occupied by Colonel TerrM and 
his family.] Thefe apartments and premifes appear to have 
been put into their prefent form at a confiderable ezpence by 
Government, in the year 1801, for the accommodation of the 
commanding officer of artillery at Fort/mouth barracks, and the 
appellant has ever Gnce reGded therein. Of the eight rooms* 
befides attics, one room is tjhre room, another a quarter for tie 
adjutant i and a third an office for the commanding officer to tranf* 
a£t the hu/inefs of the regiment : the reft of the rooms and offices 
are all devoted to the perfonal ufe and accommodation ofthecom^ 
manding officer. If the permanency and duration of the occupa- 
tion and the quantity of intereft which the occupier has in the 
fttbjeft x>f fuch ^occupation were not, as laid down by BuUer J. 
in Lord Bute v. Grindall^ i Term Rep* 343., generally imma- 
terial, it would ftill form no queftion in the prefent inftance, as 
the appellant has had a long, and has a ftill continuing occupa- 
tion (fuppofing him to be in law an occupier at all) of the fub- 
jeft for which he is now rated, that is, from 1801 to the pre* 
fent time. And the legiflature contemplated the fituation and 
ability, at the time, of the party fubjeded to this rate, which was 
by the J2th fe£kion of the ftat. 43 Eliz. direficd to be a weekly 
fum \ fuch fum impofed therefore of courfe with a reference 
to afiual ability at the weekly or other (hort periods at which the 
rate is made, and not as to what it might be at any fubfcquent 
period. The principle to be colle<^ed from all the cafes on the 
fubjedis, that if the party rated have the ufe of the building or [r 14] 
other fubjcfi of the rate as a mere fervant of the crown, or of 
any public body, or in any other rcfpcdl for the mere excrcife of 
public doty therein, and have no beneficial occupation of or 
emolument refulting from it in any perfonal and private refpefl, 
then he is not rateable. The property of the crown in the hene^ 
fidal occupation ofafuhjeB^ whether he be a civi/ oSicer of the 
Crcrwn, as in Lord But^s cafe, (who was ranger of the New 
Puri neat RiSmondf) and in the cafe of the comptroller of 
Cheljea Hofpital, Eyre v. Smal/page, 2 Burr. 1059., or as a m//r- 
tary officer, as in Hurdish cafe, he is in each cafe equally rate- 
able. For in thefe cafes each of the perfons rated had a degree 

of 
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1803. of perfonal btneEt and accommodation from the property en* 
"~ joyed by him oltri the mere public afe of the thing i and whidi 
afoM^ excefs of perfonal benefit and accommodation ultra the public 
Tb&rott. ufe may be conGdered as (o much of falary and emolument an* 
nexed to the office, and enjoyed in refped of it by the officer for 
the time being. But if the ufc of or refidence upon the property 
be either as the fervant of the crown and for public purpofes 
only, as in Lord Somers^s cafe, or as a mere public officer or 
fenrant, or of any other defcription, fuch as the fuperintendant 
of the PbUaittbropbtc Soeiity^ Rtx r. Field, 5 Ttrm Rep. 587., the 
truftees of a mceting-houfcy the fenrants ac S/. Lut^s, tbc 
Matters in Chancery in refped of their public offices ^ in all 
fuch cafes, the parties baring the immediate ufe of the property 
merely for fuch purpofes, are not rateable $ becaufe the occapa* 
tion is throughout that of the public* and of which public occu- 
pation the indiriduals are only the means and inftruments. It 
is faid that if the commanding officer be rated for the degree of 
Fc I c1 pnvate accommodation he enjoys in a building of this delcriptioii^ 
why not the foldiers in their barracks for the accommodacioii 
they enjoy there ? I am not aware that private foldiers hare any 
accommodations in barracks beyond what are required for the 
mere ordinary ufes and purpofesof animal nature, I«mean for 
fleeping, and eating, and the like: but if their barracks (hould 
fupply eren them with any accommodation of a beneficial auid 
valuable and not ftridly of a neceflary nature, the analogy be« 
tweenthe two cafes would rather afford perhaps a ground for 
including them, under fuch circumftances, in the rate, than for 
excluding an occupier of the prefent defcription from it. The 
reafon of the thing, and the found and eftablilhed conftruAioa 
of the ftatute fubjeds every perfon who has the beneficial afe 
of any local vifible property in a pariih to this fpecics of public 
contribution. The pariih is liable to be burthened with fettl';. 
ments of them and of their children : a part of the property an- 
tecedently contributing to the poor- rate is by being thus built 
upon and appropriated to fuch public purpofes effedually with- 
drawn from its liability to contribute, unlefs the nature and 
quality of the occupation thereof reftores and throws it back 
again either in the whole or in part within the fcope and reach 
of this fpccies of parochial contribution. And the immediate 
occupant has in fad nothing to complain of; for I believe it 
never has occurred in experience that the quantum of the mere 
rate upon an occupier of this kind has exceeded in amount the 

benefit 
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licnefit and advantage derived to him from his occupation. 1803. 

Whether the commanding officer could withdraw himfclf from ' 

the rate, by contradin^ his occupation in fome proportionable '^^ ^^"^ 

degree within the fame narrow limits of merely ncccffary enjoy- x/f rott* 

nient with the foldier in his barracks, will be a queftion 

to be decided when it (hall occur. It is enough for us [516] 

to fay at prefcnt that upon the principles laid down and aded 

upon in the cafes already referred to, the commanding officer in 

queftion has fuch a beneficial occupation of thcfc apartments 

and other conveniences as to render him rateable for the fame, 

and that this rate of courfc fliould ftand, and the rule for 

amending the fame be difchargcd. 


mm 


CiMPiHLD agasnfi GitBERT. * Tue/Jay, 

May loth. 

'pH IS was an afllon for money had and received, which Where one 
came on to be tried on the general iffue before Lord ElUn^ fcifed in fee 
W^A at the Sittings after Michaelmas term laft, when a ver- by her S* 
dia was found for plaintiff for 50/., fubjca to the opinion of the firft made a 
Court on the following cafe. diTpofition of 

BHnahetb Arnold of Spddhurjl in Kent, being fclfcd in fee of !!!"'±^'* 
the teneipiints after mentioned to be devifed, by her will, dated fons for^llfc, 
20th oiAugufl 1794, and duly executed and attefted, gave as refcrvFnga 
follows ; « I give and bequeath all that freehold mcffiiagc, tene- ^^"'-charge 
« ment, and farm of mine I now hold in my poffeffion, together lime, pay. 
" with the field I bought, to my coufins John and Sarah Luck able firft to 

during the term of their natural lives, fubjea to a rent- charge f ^' "''^j' ^°"" 
« of 10/., per ann., firft to my uncle John Vallance for the xoChArlt 
« term of his natural life, and from and after his deceafc to my 'aw/^^r life; 
« brother JohnXiilbert for the tcir^i of his natural life, which ^^1"^' '! '^^ 

!c !"""i-^ '^^rj""r' ''s'^^^' ^^^'^ ^^ '^p^^^« ^""'"g "^^ tCpa"!?; 

term aforefaid, (hall be confidercd as his rent for the faid farm- during the 
•* I give to the faid John Luck my two bcft beds with all the tcrni,fhould 

be confidcrc 




red 
as bis rent Lit 


the faid farm; and afterwards (he proceeds to make a difpofition of her perfonal 
^71 V and then bequeaths and droifei «« all the rell, refidue, and remainder of her 
ejcas wbertfoevcr and whatfoevcr, and of what nature, kind, or qualhy foever (except 
licr wearing apparel and plate) to certain nephews and nieces, to be equally divided 
«!rT^ T ^^r^'^' executon:*' held that the reverfion in fcein ihe real cftate did 
not pais bj the refiduary claufe, but defccnded to the heir at law, although he had a 
wnt-chargc dcvifed to him foi his life out of the fame eftate in thehanHs of the tenants 

^^^' "'• M m. <i furniture. 
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1803. *' furniture, the eight-day dock, andithe eafy dak. I alfb 

** girt to E/izaietb B$orman of, &c. the fom of ro/. I alfo pn 

^"^L'na^ " to my nephew 7fli« G«fcf* S/, I will that all my jvft debts and 

Gu!b£ilt. '' funeral expences be paid by my executors hereinafter named. 

<* I alfo will, bequeath, and devife mil the rj/f, re/U^f ami n- 

« maindtr ofmjji^tBs^ nober^foever mni wbatfieoer^ mi rf njM 

«• nature^ kitti, 0r fuoRty foever^ (fave and cicept my wearing 

^< apparel and plate, which I will to my nieces Starmb^ Amu, and 

«< Mary Gilierif) to my three nephews 7a&v, WWUm and If^ 

« Gilbert^ nd their three lifters &vv£, ^jm^ and Mbtj^ to be 

<< equally £wdei ambngft them by my exicutors.** The teftatrix 

afterwards died without altering or revoking her will, leaving 

John Gilbert her only brother and heir at law her funriring } 

which will was duly proved by her executors therein namd. 

The faid Sarah Ludt and Jobn FaUanci are both fince deceafcd> 

The faid Jobn Gilbert^ as heir at law, clsums the rererfion in 

fee expeAant on the deceafe of faid Jobn Lueb^ in the freehold 

eftate of the faid teftatrix, as alb of the faid annuity of 10/. 

per ann, during the life of the faid Jobn Lu§b t and which re- 

verfion and rent-charge he on the loth of ^rU laft contrafled 

to fell and convey to the plaintiff for 420/. ; whereupon 50/* 

was paid to the defSendant in part of fuch purchafe^moocyi and 

the remainder was to have been paid on or before the a4th daf 

of jMi laft : but the plaintiff being advifisd that the title of 

the defendant to fuch re verfion in fee was defeAive*. or at leaft 

very doubtful, lefufed to complete the purchafe, and demanded 

a return of his faid depofit and the expences by him fuftsined 

prior to the 24th of JiMe^ which not being returned, thisadioo 

was brought to recover the fame. And the queftion for the 

opinion of the Court was. Whether the reverfion in fee after the 

tci81 eftate for life to Jobn and Sarab Lucl paffed to the nephews >»! 

nieces under the will, or defcended to the defendant as the heir 

at law to Eli%abetb AmoU f 

Wigliy^ for the plaintiff, contended that the fee pafled by the 
teGduary clsufe to the three nephewa and three nieces of the 
teftatrix. It is clear that fhe did not mean that her heir at lav 
fiipuld take an inheritance in the eftate, for flie gives ik in the && 
inftance to her two coulins for their lives, fubjed to a rest- 
charge of loA a year, payable firft to her uncle, and after hii 
death to her brother, her heir at law,ySr ^i^only. Thea 
the words of the reCduary daufe are very ftiong to fliew the in- 
tent of the tftftatrix to pafs the fee » forAcjrfcs the word de^^ 

dierci 
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there, (which is pecaliarly applicable to real eftate,) having be- 
fore only faid that (be gave mJ bequeathid^ when parting with 
perfonalty or life interefts only. It is true Ihe only gircs the 
r^fidue, &c. of her ifffQi , but that word is fufficient in itfclf 
to carry land, if fuch intent be manifeft ; and here it appears to 
be ufed in the moft ample fenfe by the accompanying words, 
<< wherefoever and wbatjiiver^ and of what nature^ kind, or quality 
•< foever.'* In Hogan v. Jactfin {a) a dcrifc of the " remainder 
« and refidue of all his (the teftator's) efeffs, both real and per- 
** fonal/' was holden to carry the fee. [Lord ElUnhrougb. 
There was the word real. Grofe J. There were bcfides the in* 
troduQory words at to my worldly fubftanceJ] Lord Mansfield 
however faid in the courfe of the argument that he confidered the 
word effeBs as equivalent to wordty fubftance ; and the fame ar- 
gument was afterwards infiftcd upon in the Houfe of Lords (i), 
where the judgment of £. R. was unanimoufly affirmed : and it 
appears that there were chattels real to have fatbfied the word 
real if the word effeSls had not had a larger interpretation than is 
sow contended for. So in Doe d. Chilcott v. ITbite {c) the teft- 
ator, after devifing the refidue of his goods and hnds to his wife 
for life, gave her power to give what (he thought proper of her 
/aid tffeffs to her fillers : and held that the widow had power 
thereby to devife as well the real as the perfonal eftate of her 
deceafed hufband which (he took under his will. Though the 
divifion is to be made by the executors^ it does not follow that^ 
nothing was intended to pafs but what they would take as execu* 
tors s for it is not neceflary that the mere hand which is to make 
the divifion ihottld take any eftate ; as in D^r d. Burkitt w^ 
Chapman {d) % unlefs as in Doe d. Spearing v. Buckner (r), the 
executors as fuch were to have the management of the fond to 
accumulate in their hands, which made it neceflary for them to 
take an intereft. 

Efpinajfe for the defendant, the heir at law, infifted that no- 
thing pafled by the refiduary daufe but perfonal effeBs. The 
general meaniog^ of the word effeBs is confined to perfonaltjr, 
unlc(s other words be added to (hew that it was ufed in a larger 
fenfe. But here the accompany in^r provifions of the will (hew th»t 
it was ufed in its ufual limited fenfe ; for the immediately pre- 
ceding bequeft is of peifonal property, and the exception out of 
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r8p3. the refidue bequeathed is of the fame defcription ; and the divl* 
^ tionoffuch reGdue is to be made by txecuters^ which mult be of 

'^aain/i° the property after it was turned into money, and no power is 
GiLBi-RT. given to them to fell the real eftate. Bat further, it is apparent 
th^t the teftatrix muft have meant that her heir at law (hould 
[caol ^^^^ ^^^ fc^f fo' ^^ loA a year rent charge was to be paid 
to him during the lives of the coufins ^ as iU/ rntt for the 
« faid farm,^ after the death of the uncle s and though the 
uncle was to take the rent*charge firft, there are no foch words 
annexed to the devife to him* [Lord EUenborougb obferved, that 
the only difficulty which occurred againft the defendant's inter- 
pretation was, that this rent was given to him for life oat of aa 
eftatCj which if he took the ultimate remainder as heir at Uw 
. might be in him at the time that the rent-charge was made pa]^- 
able to him. That therefore the defendant could only take, if 
at all, by the omiflion of the teftatrix to difpofeof the fee, and 
not by the operative words of the will. But he intimated that 
there was no occaCon for the defendant's counfel to obfcrve 
upon the cafes cited^ which were all diftinguilhable cnongh 
from tbis.3 

^*gl^% in '^P'f ^^ ^^^ argument drawn from the devife of the 
rent- charge to be paid to the defendant as ^* bisnmiox the 
<< farm," anfwered, that if it had been meant in the fenfe con- 
tended for, it would have been left to him for thf li^»e$ of the 
tenants of the farm, and not for bis the defendant's life : but leav- 
ing it as (he did (hewed plainly that the teftatrix did not mean 
that he (hould take the fee. 

Lord Ellenborough C. J. The oiUy queftion is. What 
was the intention of the teftatrix on the face of the will ? If 
ihe have exprefled no intention to give the fee to any other, ha 
heir neceffirily takes it by operation of law. The queftion then 
is. Whether the refiduary claufe include the refidue of her real 
as well as of her perfonal eftate not before difpofcd of? The 
principal ftrefs is laid upon the word effects. But that word 
£521] ftands alone, and nothing is added to alter its ufual GgaiCkraeioO} 
as in Hogan v. Jaci/ong where the word nal W2S ufed together 
with it. But in its natural fignification it means ptrfinud eScQs. 
The r nly other word relied on as carrying the real efbte is de- 
vj/if which though technically confidered is more applicable to 
real than perfonal property might yet be eafily miftaken for ie- 
queath by an uninformed teftatrix. Then what precedes, what 
follows^ and what is excepted otit of the reCduary daufci all 
. . relate 
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relate to perfonalty. The words << of what nature, kind, or 1803I 
quality focver," may indeed be faid to import realty as well — — 
as perfonalty. But confidering the different articles of perfonal ^^"^^^ 
property before enumerated, it is plain that fhe meant merely to Gilb&jlt* 
exprefs in general words the whole remainder of her perfonal 
property, inftead of mentioning each article fpecifically as (he 
had before done. The only difficulty which occurred in the 
courfeof the argument was upon thatpart of the will whereby (he 
gives an annuity of 10/. to her heir at law for his life, after the 
death of her uncle, out of this eftate, which, << together with the 
''repairs during the term aforefaid,'' (he fays '< (hail be con* 
'* (idered as his rent for the faid farm/' But the whole doubt 
arifes from the ufe of the word his rent indead of their rent* If 
it^had (tood their rent, the whole fentence would have been 
clear and intelligible ; that is, it would have been con(idered as 
the rent of her couGns John and Sarah Lucit to whom (he had 
before given the eflate for the term of their lives. But however 
this may be in cafes of this fort where there is an omiffion in 
the iirft inftance of words fufHcient to carry the inheritance, and 
there are no words Jn the rc(iduary chufe large enough to con- 
vey the realty, the rule applies, that the heir at ]aw (hall not be 
di(inherited but by exprefs words or nece(rary implication, nei* rc22l 
ther of which occur in the prefent cafe. 

Gross J. The queftion is, Whether the reverfion of the * 
real eftate (hall goto the heir at law, or pafs by the refiduary 
claufe ? The rule is, that the heir (hall only be ditinherited by 
plain words or neceflary implication. Then are there any fuch 
here ? It is clear that there is no devife of this reverfion to any 
perfon in the (irit part of the will. I (hould have wi(hed to 
have feen the orit;inal will ; for I do not think it improbable 
but that ths teftatrix may have (irft difpofed of her real edate in 
one paragraph, and then commenced a new paragraph difpodng 
of her perfonal property in which is included the refiduary 
claufe. But be that as it may, (he iirft d<!vires her real property, 
and then takes up the difpofition of her perfonal property ; and 
after enumerating feveral fpeci(ic articles of the latter (he devifes 
all the reft, re(idue, &c. ofhtreffi^s, &c. (with an exception in- 
troduced into the fame fentence of her wearing apparel and plate) 
to her nephews and nieces, to be equally divided amon^ft them 
by her executors. This difpo(itioiv is very ftrong to (hew that 
file did not mean to include the re(idue of her real eftate in the 
word ejffi£is, becaufe (he had before difpofed of her real eftate in 
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1803. the firftpart of the will^ and the refidoeof hetefeBf^ muft 
. """^ mean htt perfinal tfkSt%^ of which fhe was then difpofing. Bf 
^0^Jn/t^ ^^' '^ comnaonly meant peifonal property ; though I do not 
CiLBiRT. mean to fay that it may not be applied to real property, as in 
Hogan ▼• Jachfon^ where the words ** real and pcrfonal effie£U^ 
being ufed^ (hewed fuch an intent. But here all the accompany- 
ing proTifions itJate only to perfonalty ; and the rule applies 
Q233 nofcitur \ fociis | for out of thefc effe&s (he excepts wearing ap- 
parel and plate. Then agaioi the effeA» are to be divided 
gmongft the nephews and nieces by her executors t that (hews ihe 
meant fuch property as they would be entitled to take nx exeat' 
tors. What I rely on therefore is, that in the firft part of ^ the 
will the teftatrix difpofed of her real property, in the next of her 
perfonal property : and from the refidue of her ejfeBs^ the dif. 
pofitbn of which immediately follows, (he excepts certain parts 
of her perfonal propertyt leariog the reft to be dit ided by her 
executors. The dcvife of the 10/. a year renUcharge to her bdr 
at law for his life payable out of this eftate, is indeed a ftrong 
ctrcumftance to (hew that (he did not mean him to take the fee ; 
but even unexplained, it is no exprefs di(herifon of him, nor 
does it operate as fuch by neceflf^ry implication ; and with the 
explanation of it alluded to by my Lord, the whole would ftand 
well together. 

Lawrbncb J. The , word effleSs may be taken to mean real 
eftate, if, from other exprcffions coupled with it, it appear that 
fuch was the intention of the teftator. But the expreffions in 
wills are fo farious, that one cafe cannot in general be made to 
govern another where different words are ufed> becaufe the 
meaning of one man to be colleAed from one fet of words af- 
fords no rule for difcovering the meaning of another mam who 
has ufed different words. The word Ugacj has been holden to 
pafs real c(tate, where from other words in the will fuch ap* 
p<arcd to be the intention of the devifor. But here nothing ap- 
pears from the words of the rc(ictuary claufe to (hew that the 
word efftflsyezn intended to carry the real eftate. In general the 
word ejfeffs is ufed to denote perfonalty, and wterefoever means 
r»24l in whatfoever place they were to be found : the other words 
<< whatfoever i andofmohat nature^ iinJ, or quality fiever^^^ do not 
carry the defcription beyond the notion of perfonal eftate, which 
may well enough be defcribed in that manner by amplification s 
they do not (h&w that the teftatrix muft have meant to include rfo/ 
cftatc. Then the only other clanfc relied on is that in which the 

roit- 
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rent-charge of loA a year oat of this eftate is gUen to the heir at 1803. 
Jaw for bia life, of which an explanation has been given which """*" 
will render it fenfible and intelligible. The claim of the heir at a^IinJl^^ 
law to take arifea from the omflion of the teftatrix to devifc the GiLBear. 
reverfion a^y. Then the diftribution of the refidae is to be 
made by tie tneeutots \ but that mud be underftood of that ^ 
which the bw fells in them as fuchj namely, the perfonal and 
sot the real eftate. 

Lb Blanc J. The queftion arifes on the word efftBs^ as ufed 
in the refiduary claufej from whence we are to colle£l what was 
the intention of the teftatrix. Ejft^s ftanding alone muft cer* 
tainly be taken to mean pcrfooalty \ but it may be extended be-« 
yond that) and include real eftate by other words ufed fliew- 
SDg fttch an intent. But no other words are ufed in this will 
which carry it beyond its natural fignification. In the firft 
part of the will (he difpofes of her real eftate. And in the 
claufe which has been alluded to in that part I think (he muft 
have meant the word ibnr inftead of his rent. For ftie gires the 
eftate to two perfons for theif ItveSi fubjeft to a rent-charge of 
loA a year, which rent-charge flie fit ft gives to her uncle for 
iife^ and then to her brother. This therefore was to be paid by 
thofe who were in poflrflion of the eftate during the lives of the 
uncle and brother. But there (he ftops in the difpofition of her 
real property^ and we are left in the dark as to how (he intended irrsrl 
to difpofe of the eftate afterwards. She then takes up the dif- 
pofition of her perfonal property, and after feveral fpecific be« 
quefts of it (be gives the refidue of her effeBs in the manner 
ftated. Taking effeBs in the natural meaning of the wordt 
all the words in the will coupled with it will apply to it in 
that fenfe. Then (he excepts out of thefe effe£ls particular 
fpecies xA perfonal property ; and then (he gives the refidue to be 
divided by her estecutors. All thefe expreffions therefore apply 
to perfonal efFe£ls. The reading the will with this obfurity about 
it muft lead us to throw the real eftate on the fide where the law 
has thrown it, unlefs we can difcover from other words of the 
will a contrary intent. But I cannot find any thing to lead to 
fuch a conftruQbn ; and if we are left in the dark, which it 
muft be confefled that we are as to what her further intent was 
in refpeA to the reverfion of the real eftate, that is fufficient tQ 
let ihe heir at law take. 

Foftca to the Dclendant* 
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1803. 

Tuefday^ PARISH qui tam againji THOMSON and Others* 

Iday loth. ^ 

A dealer in 1^ ^^^^ '^^ ^ penalty of 50/. on the ftat. 3 Geo. 2. r. 26*/ 13. 
coals by the for not juftly meafuring .by the balhcl of Queen Anm coals 

chiddron who foy ^y ^j^g chaldron, the third count of the declaration ftatcd 

oiYitr by the ^^^^ ^^^ defendants, after the ift of Auguft 1730, and within 

chaldron a the fpace of fix calendar months next before the exhibiting of 

tir tf^W "' ^'^^ plaintirs bill, to wit, on the 17th of Auguft 1802, in I^«. 

for lochd* ^^% in the pari(h of St. Lawrefke, in the ward of Cheap f they 

dron of coals the defendants then and there being dealers in zn^felUrs of coals 

wkhout fuft- ^^ '*' * chaldron within ten miles of the cities of London and 

ly meafuring Weftminfler^ to wit, in London aforefaid, in the pariQi of Satnt 

^K^l**"f^'^^ -rf/w/r/w by the Wardrobe in the ward of Caftlebaynard^ that 

bulhelof ^^ ^^ ^^1* ^" ^^^ '^'^^ irft-mentioned pariOi, did fell to one 

Queen Anne, T* Marriott^ by the chaldron^ a certain quantity of coals as and 

M iiable to for fgn chaldron of coals pool meafure $ and the faid laft mentioned 

icoMmDoM ^^*'' afterwards, to wit, on the day and year laft aforefaid, in 

by the 13th ^^ ^^id firft-mentioned pari(h, did deliver to the faid 7*. M. as 

fed. of the and for ten chaldron of coals pool meafure i neverthelefs the faid 

ftat. 3 Gw. a. defendants not regarding the ftatute in fuch cafe made, &c. 

fuch dcfeul- ^*^ not juftly meafure or caufe to be juftly meafured the faid laft- 

terB who fell mentioned coals fo fold and delivered as lail aforefaid, v)itb a 

^ozUbyf^^ lawful bufhel, (to wit,) fuch a bufhcl as is defcribcd in and by 

Mrr quantity ^^^' ^ ^ Ann. as they the faid defendants ought to have done, 

without fo according to the form of the ftatute, &c. ; but then and there 

meafuring wholly orhitted and negledlcd fo to do, contrary to the form of 

them. ^j^^ ftatute. &c. j whereby and by force of the ftatute, &c. 

[♦5^6] the faid defendants forfeited for their faid laft-mcntioncd offence 

the fum of 50/,, &c. To this cdunt there was a general Je- 

murrcr and joinder. 

Glead^ in fupport of the demurrer, faid that this was a fale 

of coals by pool meafure (which is a known cuftomary meafure 

in the Thames, confilUng of an addition of i-2otb of a chaldron 

to each chaldron properly fo called) to which ih^ 13th frft. of 

the ftat. 3 Geo. 3. r. 26., on which the thir^l count was framed, 

does not apply. This is an a£k for the general regulati«m of 

the coal trade, having in view all the different forts of meafure. 

The loth fe£lion defcribes pool meafure, and gives a different 

penalty of 100/. againft any feller of coals h^pool meafure {^hkh 

• 
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is dcfcribed as a certaia allowance .by ancient cuftooi in the 
* port . of London in the proportion of one chaldron for every 
fcore bought oit board of {bip* and called ingrain) who (hall 
not deliver to the buyer the full quantity fo fold, together with 
the ingrain^ But this part of the a£t fays nothing about mea- 
i\xx\ng by the bti/beL The 13th fc£lion, in which fuch meafur- 
ing by the bufliel of Queen Anne is required, refers only to 
fates of coals by retail i for it enad^s, *^ that all dealers in and 
** fellers of couls by the chaldron or lejfer quantity (hall keep at 
*^ their nuharfs^ warehoufes, and other places for. the fale of 
^* their coals, a lawful bu(hel, fuch as is defcribed in the ftat« 
'* 12 Ann.Jl. 2. r. 17. with which bufhel they (hall juftly, mea* 
'< fure all the co^ls they (hall fo fell by the chaldron or lejfer quan^ 
'' iity^* &c. upon pain of forfeiting 50/. if they omit fo to do* 
This mode of admeafuring ss known in the trade by the name 
of «fii&^7r/meafure(a), as contradiftinguifhed from ^/ meafure» 
which is by the wholefale. A chaldron is a known meafure 
containing a certain number of bufhels ; which by the verf 
term excludes ^90/ meafure, which is afra^ion of a aoth added 
to each chaldron. Beiidesi pool meafure is not to be meafured 
by the bufhel ofQaeenAnney but by the bufliel prefcribed by 
the flat. 16 & 17 Car, 2. c. 2. which is required to be ufed in 
the fale of all coals brought into the river Thames and fold by 
the chaldron^ containing 36 fuch bufhels heaped up according 
to a fealed model kept for that purpofe at GuildhalL Here it 
appears by the declaration that the fale, which was in London^ 
was of a larger quantity of coals than a chaldron, namely . tea 
chaldron ; and therefore the 13th claufe of the ftat* 3 Geo. 2,9 
which begins with naming the largeft quantity to which it re- 
lates, namely, a chaldron or /efer quantity, does not apply. 
ILe Blanc J. It appears by the zGt that/^/ meafure iseftimated 
by the chaldron,^ 

Knowlys contri. The argument proceeds on an aflumprion 
that afrer coals are in the h^nds of the dealers there can be no 
contracl for the fale of them by pool meafure $ and the loth 
fe£iion, fo far from faying that pool meafure (hall only be ufed 
in buying from the (hipper, inflids a penalty of looA upon any 
dealer who (hall fell to any perfon any parcel or quantity of coaU 
as and for pool meafure^ and (hail not deliver the fame quantity 

(a) Wharf meafure is fpokcn of in the (tat. 7 Ceo. 3. r. 23. and 
other ftatutes. 

by 
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1 fto J* ^f tfcc fame meafure a8 that by which be bought. Hie objed 

— ^ of that fcAion however wa$ to provide for fales io the River. 

Pa a II R r£i^^ ^j^Ij fcAion provides tn what manner the eoala vriwn 

oFofji/f landed fhall be conveyed^ namely, in fa^ka of certain dimeo- 
Thomsoii. lions marked by the proper officer ; with liberty (by/ I2.) to 
the purchafer to remove them if he pleafe in his own carts, &c« 
The 13th feA. which is for the further prevention of frand in 
the meafurement, and requirea the facks as before mentioned 
to be ufed by the dealers, alfo requires the meafare of coals 
tM ^ ijthi ehatdnn^ or lefler quantity/* to be by the legal 
buflicl of Quceii Anne^ requiring three buflicis in each fack be- 
fore defcribed. All thefe feveral provifions are conducing to 
the fuppreffiott of fraud in the feveral tranfits of the commodity 
from the (hip to the confumer, and the bafis of the whole mea- 
fttie is the buOiel of Queen Amu^ 36 of which go to the cfaaN 
dron, which chaldron is the bafia of the pool meafurc, with an 
addition of one chaldron in twenty^ and fo in proportion for a 
greater or lefler number of chaldrons. It muft therefore be 
contended by the defendant, if the 1 3th fe£^. do not apply to 
this cafe, that if the (ale be by wharf meafore the dealer is 
l5^9i IxHind to meafure juftlyi but not fo if it be by pool meafure. 
As to this fedlion only applying to fales by retail, there is no- 
thing to prevent dealers felling a hundred chaldrons by wharf 
meafure, in which cafe no doubt they would ftill be bound to 
meafure juftly under pain of the penalty prefcribed. Neither is 
pool meafure confined to any particular quantity \ for the loth 
fe&ton regulates the fale of any quantity of coals by pool mea- 
fure. The common meafure by which coals are fold by the 
wholefale iii London is by the vo/, containing 9 bufiiels^ which 
is a cuftomary meafure ufed for convenience in meafuring large 
quantitiea at a time; but no doubt if any fraud were uled io 
giving l^fa than 9 bufliels to the vat, the ofiender would be 
liable to the penalty of the 13th feAion. It may aaweUbe 
contended that the nth feAion doea not relate to pool mea- 
fore, as that the 13th doea not ; for neither of them fpeak of it 
in terms ; but both require the fame fort of facks to be ufinl, 
and the firft of them exprefsly refers to the landing of the coala 
from the Qiip. Aa to the difference contended for between the 
bttlhel of Queen Anno and that of Car. a., by which it is faid 
pool znk wharf meafure are refpeAively reguhted, that is 
begging the quellioo : and the demurrer admits that the contraA 
waa for a fale by the dialdron by pool meafure. 

Gkod 
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GUadm reply faid, that the objedion was not to the fale 1803* 
by poor meafttre again out of the hands of the deafer \ but that — *- 
being by ^00/ meafure, the provifion of the 13th fe£lion, which Pa*"" 
was for afcertainirig v^arf. meafure by the bufliel of Queen astmnlt 
Anne^ did notjipply. Thomsow. 

Lord Ellsnbo HOUGH C. J. I feel no great difficulty in dif- £5 3^ J 

pofiog of this cafe. The are two modes of fale of this article^ 

one by pool meafurei and the other by wharf meafure. The 

rule of ftUing by pool meafure is given by the loth fcAion of 

the ftat. 3 Gm. 2. r. 26*, by which it appears to be an allow* 

ance claimed by ancient cuftom in the port of London of one 

chaldron to every fcore, the bails of which meafure is the chaU 

dron, a well known quantity, being a multiple ef fo many 

bulhels. Then by the 1 3th feAion another provifion is made 

for the prevention of fraud, whereby all fellers of coals by the 

chaldron within a certain diftri£l in and about the cities of Lon^ 

don and Weftminfler are to mete their coals by a particular bulhel 

as defcribed in the ftatute of Queen Anne* But what is there in , 

the ftatate to prevent a perfon from contracting to buy by the 

chaldron with pool meafure ? it is no more than ftipulating for 

the delivery of half, a chaldron more above the ten chaldrons 

which he contraQed to purchafe by pool meafure. It is ftill a 

fale by the chaldron with pool meafure delivery. Then the de- 

fendaOty not having juftly meafured this quantity by the buQiel o£ 

Queen Annt^ has forfeited the penalty prefcribcd by the r3tb , 

fc£lion of the z6t. 

Grose ]. The whole queftion is, Whether the 1 3th fc£tion 
of the z6t apply to a fate by pool meafure ? in other words. 
Whether if a party buy by the meafure referred to in the loth 
fe£lioi), he be entitled to the benefit of the 13th f:£lion, in 
having his coals juftly meafured by the bu(hel of Queen Annef 
Now pool meafure means no more than that a perfon buying 
according to that meafure (hall have the ingrain, as it is called, 
or cuftomary allowance of the port of London, of one chaldron C53<] 
for every twenty *^h!ildrons which he (hall contradl for. But 
ftill he is entitled to have his chaldrons juftly meafured, and to 
have the benefit of the 13th fe£lion of the ad. 

Lawrrncb J, The difficulty arifes from confounding the 
provifions^f the two fe£tions (the loth and 13th), and not at- 
tending to the different obje£ls which the legiflature had in 
view. A party may either buy coals by pool' meafure, and 
then the penalty of 100/. attaches if the dealer do^ not deliver 

the 
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iSoj. the fame proportionable quantity which he receifed from the 

(hip by the fame meafure ; or the party may contrail to buy 

Parish i^^ ^y^^ chaldron or common meafure, and then the 13th fedlion 
agatM/i attaches upon the feller not juftly meafuring the coab fo fold 
Tmomsoh* according to the bufliel given by the ftatute of Anne, Now it 
is admitted by the demurrer that the party bought iy the cbaU 
dron^ which brings him within the 13th fe£lion« But be ftipu* 
lated to hare pool meafure } that is, he was to hare a certain 
known allowance upon every chaldron that he bought : ftill, 
however, he bought by the chaldron* Then was he not entitled 
to have it meafured by the buQiel of Queen Anne / Clearly he 
was, by the exprefs provifion of the 13th fedion of the a£k» 
Then the defendant not having fo meafured the coals is liable 
to the penalty inflidled by that fe£lion. Some difficulty might 
have arifen if the coals had been bought merely iy pool meafierei 
but here they were bought by the chaldron. 

Lb Blanc J. The difficulty arifes by fuppofing that a fale 
by pool meafure means otherwife than by the chaldron and 
buQiel ; and that this defendant did not contra£l to fell by the 
C532J chaldron and buQiel referred to in 'the i3th.ieAion« Nowhere 
the defendant is charged as one who was a dtaler and fcUer of 
coals by the chaldron ; and the contract ftated ^as to fell by 
the chaldron a certain quantity of coals as and for ten chaldrons 
of coals pool meafure ; the meaning of which was, that the 
buyer was to have ten chaldrons and a half for his ten chaldrons 
which he contraAed for ; then the contradi being by the chal- 
dron, the penalty given by the 13th fedlion applies as well as 
if the contraA had fpecifically been for the fale of ten chaldrons 
and a half, for that was the meaning of the parties by this con* 
tra£l. But it is faid that this claufe only applies to fales of a 
chaldron or fome lefs quantity, that is, that it does not attach 
on a fale of any greater quantity than one chaldron : but that 
cannot be the meaning, for the words ^st by the chaldron, which 
does not imply that no more than one chaldron is to be pur* 
chafed at a time } but is contradiftinguilhed from fales by the 
hundred weighty or the ton, or the like. But this was a fale 
by the chaldron, which confifts of fo many bulhels. I do not 
find any ftaiute upon this fubje£l which fays that pool meafure 
denotes a meafure by a chaldron containing a different number 
of bufliels from wharf meafure ; but it only means a meafure by 
the ordinary chaldron, with a certain allowance of one chaldron 
over in twenty. Judgment for the PlaintiiH 
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1803. 

Dos, on the Demife of Datid HalleNi i^eunft Ironmong£Ji 

andOthcre. S^f?Jth. 

|N eje£tment for certain premifes in Litchfield in the county of Devife to a 
Stafford^ which was tried at the lad Stafford afllzes before tniRee to re- 

LawenceU a vcrdiS was found for the plaintiff, fubjca to ccivcandpaj 
, . . r',. i- i_ r II • y the rcnta and 

the opinion of this Court upon the following cafe : profits for 

Ann Boylfton^ being feifed in fee of the premifes in auedion, the mainte- 

by her will duly executed and attcfted, dated the loth of 5^- "^"cc of S'. a 

Tcme covert 
iember 1756, gave and devifed the fame as follows; '^ I give and the iifue 

and devife unto my nephew George Boylfton (now fuppofed to be. of her body- 
beyond feas), and to the heirs of his body, all my lands, &c. ^"""^ ^^J! 
in the county of Stafford, and all other my real and perfonal hcr'deccafc 
clhte of what nature or kind focvcr within Great Sritawy to upon truft for 
have and to hold the faid lands, &c. unto my faid nepAcw G. ^^f ^^^ of /^ 
Boylfion and his heirs for ever, fubje£l to the following provifo : i^V ^0 * 
provided, if it happen that my nephew (r. Boylfton or no heir of their heirs 
his body (hall be in Great Britain^ or, if living, (hall not come andaflignsfor 
into Grffl/ 5r//tfi« perfonally to claim my faid eftate within ^^J*^^;:/^^^^^^^ 
fcven years to be reckoned from the day of my death, then I ^,^y of age or 
will and dire£^ that my executors fliall receive and retain in priority of 
their hands the rents, iflues, intereils, and profits of all my ^'•'^» and In 
eftatcs to and for their own ufe for ever ; and at the end of the /y^^o uic 
faid feven years I give and devife my faid eilates and every p'^^t ufe of the 
thereof to G^^rgf Hayes^ his heirs and afTipns fcr ever, upon "ght heirs of 
truft that the faid G. Hayei^ his heirs and affi^ns, ihall and may ^^^^^ that^'5 ' 
receive the rents, iflues, and profits of all my faid eftatcs^ and took only an 
do and fliall pay and apply the fame to aud for the Miintenance <^^a^e for life, 
and fuppon of my niece Sarah the oijohri *CIay Hallen, and the ^"frt^ofVer'' 
ijfue of her body lawfully begotten or to be begotten during tl^e body took as 
natural life of the faid S^iXdh^ in fuch fort, manner, and fgrm a5 purcliafcrs 

the faid G. Hayes fhall from time to time thliik moil proper; an«i adjoint 

• r t r 1 J r J- -oii « teoants ; and 

and from and after the deceafe of my niece oaraii, thru upon truft therefore 

for the ufe of the heirs of the body of my niece Sarah lawfully bf g^t- that the eldcft 
ten or to be begotten, their heirs and afft^ns for e^'}cr^ withoui any . " ^^ f ^''^'^ 
refpeB to be bad or made in regard to fenlcriiy of ar^e or priority of life.iime his 
birth. And in default of fuch iffue^ then in trufl for the ufe oX tlddl fon 
the right heirs of the fiid Ann Bcylfhn for ever." The teftatrix cuuldnot take 
died about two years after the date of her will, without having ^.)^(,|^. 35 ^eir 

£•534] of the body of ^ , or a part as heir to \^x% JaiLcr. 
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1803. altered or revoked the fame. G. Boyljhftf her nephew and 
devifee» was abroad at the time of her deaths and has not fince 

Ha'lljsn ^*^" '*^*'^** **^» "^^ ^^^^ *"y ^^^'' ^^ ^** '^^y appeared to 
4i^4,'ji// claim the eftate within the time limited by the will ; after which 

laoHMON- the Tcftator's niece Sarah, then the widow of 7* ^* Halitn^ 
Gia. ^2„|c in^Q pofleflion of the devifed eftate by the permiffion of 
Cx. Hayes tbe«truftee, add continued in pofleiSon of the fame. 
Sarah Hallen had ifliie one fon, J. B, HalUn^ and two daugh- 
ters, namely, the defendant Sarah Ann the wife of the defend- 
ant J. Inmmongtr, and Arabella Hallen the other defendant. 
J. B. Hallen died inteftate in the lifetime of his mother^ leav- 
ing the leflbr of the plaintiff David Hallen, his elded fon and 
heir at law, and alfo four other children, namely, Scphia, Lucj, 
Charlotte^ and John, the two laft of whom are minors. The 
leflbr of the Plaintiff' claims the faid premifes, as being the heir of 
' the body of his grandmotheri tlie faid Sarah Hallen, at the 
time of her death. The queftion for the opinion of the Gmrt 
was, Whether the leflbr of the plaintiff be entitled to recover 
any and what part of the premifes ? If the Court (honld be of 
the opinion that he is entitled to recover, then the verdi£k to 
ISiSl be entered accordingly: but if the Court fliould be of opinion 
that he is not entitled to recover^ then a verdift to be entered 
for the defendants. 

Willianu Serjt., for the leflbr of the phintlff, admitted that 
Sarah the niece of the teftatrix did not take an eftate tail, but 
that the legal eftate pafled to G. Hayes the truftee during Sarah\ 
life, with a legal contingent remainder to fuch perfon or per- 
fons as (hould be the heir or heirs of her body at the time of 
her death ; under which defcriptiun of heir of her body the lef- 
for of the plaintiff, who was the eldeft fon of her only fon, who 
died in her lifetime, would be entitled to take the whole : or, if 
the Court fliould think that heirs of her body meant children^ 
then fuch children would take as tenants in common, and the 
leflbr would be entitled to a porportionable fliare. That the 
Qfe was executed in the truftee during Sarah^s life is clear^ be^ 
caufe he was to receive the rents and profits and pay the fame 
over to her, which he could not do without having the legal 
eftate, which differs from the cafe of a limitation to a truftee 
in truft to permit and fuffer another to take and receive the 
xents and profits. Broiighton v. Langley {a). Lady j9n€S v. Lord 

(a) I Lus. 823. a Ld. Rfiy. 87}. and a SaU. 679. 
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Say mna Seb {a) s and the fame diftinAion was lecognized in iSoj. 
a late cafe of WoJUy ▼• Pickard^ before Lord Kenyan at Siaffi^Jf — 7 
and in another of ^ones ?. Pr^r^ before Lawrence J. at Wor^ H^* lb"n 
^^<^r« And after SaraV$ death the legal eftate vefted in the i^aimjf 
heir or heirs of her body, according to the fame cafe of Lady laoNMoa* 
y^mi T. Lord Say and SiU. Of that cafe it is true that Lord ^^^' 
Kenyan, id Hartmr. Hartm(h), obfcrved that it«ftood by it- [53^] 
felf ; but he admitted that it was recognized to be law by Lord 
Jiardwicie in Bdgjlktw r. Spencer (<), as it has f<en been by Lord 
jU%iantey in Ktnrich ▼• Lord Beauclerk {d). It is true that in 
Lady Jones v. Lord Say and Se/e, the truftees were to ftand 
Jeified of the premifes to the ufe of the heirs of the body, &c. 
and here the words are only *' in truft to the ufe:*' but in 
Sbapland v. Smith {e\ where the words were the fame^ Lord 
Tburkw adopted the fame rule. The diftindiony however, is 
beft taken in Chapman ▼• Blifei (/) for afcertaining where the 
ttfe (hall be executed in a truftee, namely, while any purpofes 
4>f the truft remain to be anfwered : and here there was no ne- 
cei&ty for it longer than the life of Sarah, who was a married 
woman. Then the queftion is. What eftate the heirs of her 
tody take ? (which he faid he fliould prefently advert to.) The 
word hfirs is not ufed by the teftatrix in any definite feufe in 
the will \ for in the devifc to G. Baylftan, heirs and heirs afthe 
iadf are confounded together. It is contended by the defendant 
that under the limitation to the heirs of the body of Sarab^ 
their heirs, &c. the children of Sarah, living at her death, 
would all take as joint*tenants ; but the tcftiAtrix could never 
have intended that if one of the children of Sarah, whom (he 
fo much favoured, (hould die in her lifetime leaving tflue, fuch 
iiftte fliould take nothing. But the words, *< in default of fuch 
ijfue,** which follow, (hew that (he could not fo intend* For if 
Sarah had had three children, two of whom had died in her life- 
time leaving iffue, and then the third, who furvived, bad died 
without iiTue, the devife over could not take eflV£^. Admitting 
ihzt heirj of the tady^ or even heirs, may under that defcripcioa 
rake as purchafers if the intent appear plainly to be fo, as in [$371 
Dae V. Laming (j), Burcbett v. Durdant (A), and other cafes : 

ia) 8 Fin Mr. 261. aad 3 Bra. P. C. 458. In Dom. Proc. 

{h) 7 Term Rep. 654. (r) 1 F,f. 142. and a M. 246.370. 

{d) 3 Bof. t*f Pal. 179, {e) I Bra. Chan. Caf 7;. 

(f) Cef.temp, Talt. 145. ijo. (g) Z Enrr. 11 00. 

\i) 2 Veatr.iil. 

vet 
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1 803. 7^^ Qtileft the intent be plain, heirs of the body mud take bj 

dcfcent according to the role of the common lavr, is in Co. Ut. 

Dob dcm. ^^ ^ ^j ^^^^ ^^^^ ^q^^ q^^^ reminded him of the words 

aMtn/t vbich followed, viz". '* mntbout rrfpedii dec. tofeniority of age 
laoKMdN- <* or priority of birth,*' ns plainly (hewing an intent that they 
0£«* ifaould take as purchafers.] But fuppofing that hdrs efihe body 
meant cfaildven in this cafe, ftill they would take the remainder 
in fee as tenants in common and hot as joint tenants. For 
unity of time is one of the properties of joint tenancy : bnt if 
the children took as purchafers they would take as they came ia 
efle. And the fubftquent words, « without regard to feniority of 
^ or priority of btrth/' mean only that they fliould all take 
equal portions, females as well as males, and thofe who came 
in eife laft as well as firft % but this is compatible with their 
taking as tenants in common. In Fijhery. Wigg[o) a copy* 
hold was furrendered to the ufe of jl.^ B.^ C, and jD., equally 
to be divided, and their refpedive heirs and affigns for eVer ; 
and held to be a tenancy in common. So a devife to three 
rquailf, as in Dinn v. Go/kin (i)« So the word feveral «ras 
holden to make a tcns^pcy in common in Sbeppard y. GiUans (c). 
(Xord Eilenbonugb* There are no fuch words of feverance 
here.3 The word heirs alone is fufficient to fever the eftate. 
And it is plain from what follows that all the children were 
meant to take alike, which could not be without taking as tenants 
in comnoon. 

Jervis contri was ftopped by the Court. 
Te9%\ Iiord Ellenborough C. J. * All Sarah\ children were in- 

tended to take together, without regard to finioritj ofagemrprio* 
ritjofbiith : that muft mean that they fiiould take as joint 
tenants* And as the father of the leflbr of the plaintiff died 
before any feverailce of the joint tenancy, his children cannot 
take. 

Per Curiam^ Poftea to the Defendants. 

ifli) 1 P. Wm. 14. {b) Cowp, 65 J. .(«} 2 JiL 441. 
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^ 

CURWEN againft SaLKELD. TuefJay, 

tMay icth. 
O trefpaFs for breaking and entering the plaintlflF's clofc ^ j^^ 1^,.^ ^j 

called The Square, in Workington in the county of Cumber" a roanor, to 
land^ and felling and difpoCng of potatoes there, the defendant ^homajrrant 
pleaded the general iffue ; and alfo that before and at the time of ^^^i^Yi!fra^ 
the trefpafles being committed^ there was a public op<»n market vULm de M^. 
held in and upon the place in queftion on IVednefday in every ^^y hold Ic 
week for the fale of potatoes ; and juftified the brcakiiiff and ^"^ ^^^^'T 
entering at fuch ttme and upon lucn occauon. Therepucattoni JV, : and 
after dating by way of inducement that the market for the falc whether villa 
of potatoes had been lawfully removed from th^ place in quef- ^''^^"^r ^^^ 
tlon to a certain ftreet in {Vorkington called Wafbingion-ftreet^ or the town. 
and at the time of the trefpaflcs being committed was lawfully f)]ip or pariih 
holden there, traverfed that in and upon the place in queftion, {^^^ ('^' *^*^ 
at the time of committing the trefpafles, there was a public nVhtt^re- 
and open market holden on WednefJay in every week for the iTiovctni-n:ar* 
falc of potatoes \ on which travcrfc iffue' was taken by the re- ^^^ P^*-'^' 

joinder. At the trial before Chambre ]. at the laft affizcs at ^^?'« °"^ <^^"- 
V. r» I 'r I 1 atjon to an- 

Carlijle, a verdick was • taken for the plaintiff with nominal other withia 

damages, fubje£l to the opinion of this Court on the following ^^^^ precindt 

cafe. ^^ *"5 ^™"'- 

And though 
The manor and parilh of JVorhngion^ which are co-extenfive, he fhould 

comprife, amongft other diftrids, the town fliip ol Workington, have holden it 
of which the town of Workington is a part. In the 15th year ^°^ above 20 
of Queen Eiizabtth^ the queen by her charter granted as fol- the townfhip 
lows: *^ Conceflimus et licentiamdedimus, ac pro nobis, he* of IV. when 
redibus et fufccefforibus noftris, Henrico Curwen militi, domino y S*"*"* °"" 
villae et manerii de VVorkington in comitatu Cumbria, quod h^rn withm 
ipfe et hseredcs fui habeant, teneant, et cuftodiant, &c. injra the town pro- 
villam prxdidam annatim in perpetuum, qualibet feptimana per P^^ly fo called 
anKumi unum mercatnm, viz. die Mercurii ; ac et'am duas ^ct^if }!'"^f' 
ferias five nundinas per annum Gngulis aonis in perpetuum, terwards gUe 
&c. ; una cum curia pedis pulveriza(i, &c. ; ac cuin omnibus "otice of the 

libertatibus et Uberis confuetudinibus ad hujufmodi ferias, nundinas, '*'^'"']^^' ^° 

• f 9 • ' ' •! J- ■ t-m another place 

nereatum, et curmm pedis pulvertzaii perttnenttbus feu JpeElanti-^ in the town- 

bus, \gc^ Habendum, tenendum, utendum, et gaudendum <hip, the 
praefato H<» Curwen ac h«redibu!», &c. Et quod tempore nun- P**^*^, ^^^^ 

^ no right to 

fo upon his foil and freehold in the old market-place; and any perfon going titere 
u liable to an a£kion of trefpafs by the lord. [*539j 

Vol. III. Nq dinarutn 
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1803. dinarum et feriarum prxdidarum, ct eanim altcrittsi ballHl 

. praeaidi H'> Curwen et baercdum fuorum, &c. habfranc, perci- 

CuRWEM piant, et coiltgant cu(lainas ct theolonia per legem vel confue- 
Sa^'xild ^^^^1^^°^ fcg"ii ^c. in mercato aut fcriis praedtdis debi^a fd 
confueta^ de omnibus mercandisSis et cataHis tarn infra liieHaUs 
ejufdem yilis quam extra venditis Jive emptU^ fine interruprione fea 
impedime nto noftrii bxredum, fei fucceflbrum nodroium aut 
aUorum quorumcunque. £t infuper conceflimus, &c. pnefao 
H^ Curwen et hxredibus fuis omnia et omnimodit §rdinatknem^ 
guiernationem, et ajjtgnationem ftaltarum et piacearum^et tctum 
regimen tarundem Jeriarum et earum cujofltbe t per eundcm Ha 
Curwen/' &c. By anotber cbarter of the 2 Jac. a.| after reciting 
tSA^I ^^ letters patent of Queen Eiizahetb^ and that the market and 
fairs diereby granted had not for many years been ufed, the 
king proceeds to grant, ratify, and confirm the fame to Henry 
Curwen £fq« and his heirs in the fame words and as ample 
manner as before, " infra vi/Iam de H^orhington : et ordinmtionem^ 
guhernationem^ et t^gnationem Jiallarum et placearum^ it tUUmre^ 
gimen eerundem mercatcrum et feriarum^** 8cc* 

Under thcfc grants a market for al( forts of articles contioaed 
to be regularly held in a part of the towh of Workington called 
the Old Market-place till 30 years Cnce, when the corn market 
firftt and fife years afterwards the potatoe - mzxYti^ were ap» 
pointed to be held in '* The Square^* being the place in qucf* 
tion, by the late H. Curnuen £fq. owner of the faid market, 
and^alfo the owner of the foil and freehold of the place in qucf* 
tion, and under and from whom the prcfcnt plaintiff claims. 
Until 1767 there were no houfes or buildings erefled lipon the 
place in queftion ; but in that year H. Cvrw^, .then the owner 
of the foil of the place in queftion and of the land immediately 
adjoining cheretOi formed the intention of making the place io 
queftion, which had till that time been indofed ground within 
the townfhip of Werkington^ not built upon, or being any part 
of the town of Workington^ into a market-place and fquar e ; and 
with that intention, in 1767 began to make, and from thence 
from time to time until 1777 continued to make, grants to dif- 
fereot perfons of different parcels of land immediately adjoin* 
ing the place in queftion, for the purpofe of building boitfes 
upon. All thefe grants were madefor a valuable confideratioa 
and in fee-fimple. And in one of them, dated the tjtb of S^ 
temberiTj^i the land thereby granted is dcfcribed as fituateat 
the hcad*end of Portland-Jtreet in WorHngtoH afoiefdid, and con- 
taining 
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tainiiig 12 yards iif length of front to the intended fquare^r 1803. 
inarkit-plaei^ &C* And the faid grant alfo contaioB a covenant '— 
by the (aid H. Cumvtn^ that neither he nor his heirs fliall at any !^" 

time hereafter build any houfe or houfes in the intended mar* SALKftLO* 
kei place or fquaHi hetlveen the firfl. above mentioned parcel of 
ground ^nd the buildings of J. J, {excepting a marheUhoufif 
tnoot hall, or other public building for the ornament or ufe of 
the (aid market or fquare). And the other grants made to the 
different perfons contain fimllar defcripticns of the land and 
fimtlar covenants with reference to the faid market-place or 
fquare. Before the end of 1777 /f. Curwen had granted all 
the land adjoining the place in queftion for the purpofes afore* 
faid, except fuch parts as were left for (Ireets leading into and 
out of the place in queftion, and houfes were accordingly built 
Upon the land fo graritedi and a fquare and niarket-pince formed 
in the place in queftion, in addition to or continuation of the 
ftreets of the faid town of Workington / and the faid fquare and 
market-place was app'^inted by the faid H. Curwen to be the 
only phce for the expoGng to falc and buying and felling corn 
and potatoes in his faid market. And the faid fquare and 
market-place from thenceforth until the time of iffuing the no« 
tice hereinafter menrioned was ufed by the public rcforting 
there as the fole market for corn and potatoes. On the 26th 
of May i8oa the plaintiff iffued the following notice^ which 
was publicly proclaimed in open market. « Whereas Joit^ 
*' Cbriftian Curwen Efq., lord of the manor of Workingt&n^ 
^* and owner of the market by charter, has found it expedient 
^* for the public convenience that the market for potatoes Oiould 
*' be removed from the place where they have been expofed to 
*< fale in the fquare, and to be hereafter fet down and expofed 
** in the new ftreet called Wajbingtonjlreet /" — « Notice is here^ C544 
" by given by Mr. Cumuen the prefent proprietor of the market, 
^ that on Wednefdaj the tA of June 1 8o2, and for every other 
** market-day following until other notice be given, the place 
" for the potatoe market will be held in the faid new ftreet 
*' called Waflnngion^fireet^ and that the faid proprietor of the 
*' market is determined after this public notice according to the 
^' authorities vefted in him by law to bring actions or other* 
^* wife profeente all and every other perfon and perfons who 
*' (hould prefnme to fet down any ca& or cads, or any other 
^' thing containing potatoes for fale, or £et up any table, or 
{ ered any ftand for the parpofe of cxpofing fuch potatoes in 

N n 2 •• iny 
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1803. *' ^^J Other t>l«oe where he is the proprirlor of the ft>t!» (ate lA 

«— *< Waflnngton^Jirett Qtilyt without hia leave fit (I of all obtained 

CuRWEM> «« for that purpofc** At the time of giving the ab^ve noticet 

SA^KtLO. ^"^ ^nvX and at the time of committing the trefpafie^j a fir and 

convenient place for the potatoe market was fct out in the place 

called WaJbington-JIreit by the pUiiittff on his foil and freehold 

th^re, the fame being a new ftreet which the plaintiff'was then 

forming within the townfliip of Jfortington ^s an addition to or 

continuation of the (Ireets of the town of ff^orkington . but upon 

ground which had till that time been a piece of inclofed ground^ 

not built upon or being any part of the town of Worhingtwim On 

the ad of June^ being on a IVedrufday, the defendant knowing 

of the faid notice committed the trefpafles in the Square^ as above 

complained againfthim. That the market for the fale of com 

continued to be held in and upon the place in queftion untily 

upon, and ever Gnce the f^id a6th May before mentioned, and 

^ ftiU does continue to be held there ; and the plaintiff has from 

time to time and at rarious times fince the day *of committing 

til 43] ^'^^ trefpafles received toll for corn fold there on thofe days fince 

the day of committing the trefpafles. The queftion for the 

opinion of the Court was»' Whether at the time of the trefpafles 

being committed there waii a public open market in and upon 

the place in qaeftiorf for the fak of potatoes. If the Court fliall 

' be of opinion that there was no fuch pubUc open market, then 

the prefent verdifi to (land ; if otherwiCe, to be- entered for the 
defendant. 

Ckfifiian jun. contended for the plaintiff's right to hoU the 
market wherever he pleafcd infra viilam a^xording to the teims 
of the grant. Villa does not merely imply a contigiaity of 
houfes, but maymeania diftrid within a manor ortownlhip. 
BraS. lib' 4. e, 3 1. Portef dt laud* e. Q,^^ In this feofe the 
town of JVarhington means the townfiup of Jf^oftingten^ as* a 
▼ill and/ manor may be coeatenfive, Plda^ lib. 6. r. 51., org 
vill and pariOi. IVrey v. Vtfper (a), and Wincbctmb t* G^* 
dard{b). 

The Court here called on the defendant's counfd to know 
upon what ground he meant to contend for the right of any per- 
fon to hold a market in this place againft the wUl of the lord. 
That fuppofing the lord had a grant of a ourket, there conid be 

(a) Cro. Joe. 163. (»} Cf^. ££»• 837, 
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tio doubt bat tbat it was competent to him to hoIH it any where ^803. 
y^'uhin the prrcinft named in the grant. But if he had no grant, — - 
or tht place where the market had been holden were not within CtTRwr rf 
the grant, then could any perfon obtrude an ufurpcd market s^^KkLD. 
Upon the lord, or compel him to continue a ufurpation which he 
was willing to dtfchim ? 

LittUdale, for the defendant, faid that, taking viJIa^ in the [5443 
fenfc in which it mu(l b^ underftood with relcrence to the fub- 
]t&. matter, to mean the town^ in which fmft it is txpl lined in 
Cff. Littn 115. h. and to which only a grant of a market can ap« 
ply, the name being derive^ ^rom vehilla^ qund in earn con- 
Vthantur frudus , then neither the Square nor Wajtlngtan-ftreet 
being within the town at the time of the grants, the m^rk^t 
wt ich has been holden in the Square i$ an ufurpition, whirh 
having continued for a^ove twenty years is good on the part of 
the public a^ againft the lord, th<.ugh not- as againll the Cm vo, 
if the Attorney- General thought it advifeable fo intertrre by 
w^y of informationt And as againft the lord, the defend >4ikt 
after the public ufer for fo long time is not hound to ihew the 
origin of it, but it will be prelumed to be good } at le.tft it will 
not he in the mouth of the lord to (hew his own ufurp^titm. 
l^Laivrtiure J. Here the oriuin is (hewn, and t her r fore there 
can be no pjefumption.] But fuppofint; the original place to be 
wuhin the grant \ ^although the lord might have had an option to 
place It at firft wherever h^ pleafed within the precintt, yctit 
will nqt follow that leaving once appointed it to be hoiden at a 
certain plsice^ he can afterwards remove it to anothei, though 
within the fame precinfi. The rights of other perfons are im. 
plicated to whom grants have been made by the lord. 

Lord L|.|.EN^OROUGH C J. If the lord have a grant of a 
market within a certain pTace^ though he have at one time ap« 
pointed it in oncrtuaiioin, he may certainly remove it afrerw.irds 
to another fituation within the-pt^ce nam-d in hie grant. This 
was long ago fettled in Dixon v* Robinfon (a), and in modern 
times hag been a£led upon in the cafe of Matichefitr m;iiket* f-'A'-l 
There is nothing in te^fon to prtvent the lord from changing 
the place withiq the precinft of his grant taking care, at the 
fame time to accommodate the public. Neither is there any 
authority which fays, that having orice fixed it h(? is compellable 
ever after to keep i|in the fame place. In man; initanceii there 

(«) 3 Mnd^ 1084 
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may be great public conyeoience ia the owner haTing liberty to 
remove it \ for the buildings in a growing town nay ttake t 
different dire£lion away from the old market-place* If the lord 
in the exercife of his right be guilty of any abufe of the franchifct 
there may be a remedy of another nature. The right of remo- 
val however is incident to his grant, if he be not tied down to a 
particular fpot by the terms of it* Till it be removed, the pub- 
lic have a right to go to the place appointed without being 
<)eemed trefpafiers; but after the lord has removed it^ of which 
public notice was given in this placci the public have no longer 
a right to go there upon his foil. If a private injury have been 
fuftained by any individual who has been deceived by the lord 
having holden out to him a particular fcite for the market*place| 
in order to induce him to purchafe or build there for the con« 
venienceof it|that may be the fubjefl of an aAion to recover 
damages for the particular injury fuftained by that individual, 
but does not preclude the lord's general right to remove the 
marl^et. 

l^er Cmrian^ Pt^ftea to the Plaintiff, 


pm 
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BucHAKAN ogainft A^DERB and Another. 


Upon a writ 
of error fiicd 
out h\ the 


A Rule was obtained. calling on the plainttflFto .fhew eaufa 
why the proceedings again ft the bail in fcire facias .(hould 
out ^^ tne^ jjQ|. y^ flayed pending a writ of error, on their undertaking to 
the bail {ife furr^ndcr the principal or pay the condemnation money within 
fixed and pro« four days after affirmance of the writ of error. And the quef- 
cctdinpn fjQ„^ ^^Tt^ firft, Whether the baij were fixed before the allow- 

in fc'/re'faci^^s ance of the writ of error? and, fecondly, ifthey werc» Upon 
the Court will w^at terms the proceedings were to be ftayed ? As to the firft, 
only ftay \i appeared that the writ of error was fued out oti the kft day 

which the bail had to funrender the principal fedente curi^ s but 
U did not appear whether it were in fa£l fued out before or after 
the rifiug of the Court on that day. If it were fued out before^ 
then it intrcepttd the fixing of the bail« 

Lord ELLENCORonQH C. J. faid that it lay upon the bail who 
C4me to aik for an indulgence to (hew that the writ of error was 

fued cut on that day fcdente curii; which they l^d not done } 
na'iofmont Vi ^ * 

and t he coda of the f Tie facias ; and if it be a cafe in which there 19 no bail in error* 


pi Oct <: dings 
s/iruinf) the 
' bafl pending 
the vf n't of 
error on the 
terms of the 
ball^sundcrta* 
lei g 10 pay 
thecondcm- 


to p2} the coils alfu of the wiit of error if judgment fliould \f. affirmed. 


and 
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tad therefore the only queftipn was. Upon what terms the pro- 1803. 

ceedings (bould be ftAyed / which the Court would take till the 

next day roadvifr upon. Buchaiia» 

Toddy ihfwrd caufe againft the rule» and obfenred that there Ald^as 
being no ^ail noon the writ of error in this cafe, th^ Coprt would sod Another* 
only ft^Y proceedings upon the terms of the bail undertaking to 
pay the con'^emnation^mom^yi and the cods on the fc ire facias 
againft the bail» and alfo the cofts on the writ of error in cafe the C547J 
judgraenc was affirmed, as was done in Ritfon ▼. Francis {a), 

Afarryaty cootrHi, contended for the pradltce to rcli vt- the 
bail upon the terms mentioned in the rule^ if they came at any 
time before execution levied againft them. 

Cur* adv. vult. 

Lord EtLBNBnRouGH C. J. upon this day faid that it appear* 
ing that the b^iil were fixed before the writ of error brought by 
the principal, tKe Court had confidered upon what terms the 
proceedings fhould be ftayed againft the bail pending the writ 
of error % and they found (hat the rule of the Court had been 
that wh^re the writ of error is not brpught till after the bail have 
been fixed, it had only been ufual to relieve them by ft^ying the 
proceedings againft them • pending fuch writ of error, on the 
batl'^ undertaking to pay the condemnation- money and the coft^ 
qf the fcire facias ; and in a cafe where there is no bail in er« 
ror, to pay tb^ cofts alfo of the writ of error if the judgment 
(hould be affirmed. And upo^ thefe t^rms they would make the 
rule abfolute. 

Marryai then faid that he wopld confult the bail whether 
they would accept the rule upon thefe terms or pay the debt at 
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1803; 
FAday^ Frai^x agoinjl Stoviv. 

May .3th. 

Undcrade* ^HE following cafe was fenc bj the Mafter of the Rolls for 
vifc to A. for the opinion of this Couru 

^h^'ib^mtof ^'^*^''^ ^^^'»* ^1 ***< ^\Vi/va writing dated 19th Mi^ 1762, 
nufifle, and ^^^7 executed and attefted, gaye and bequeathed to his nephew 
^Ub a power Bacon Franks the plaintiff, all his cftates whatfoerec a|S well 
ofjotfUurtng, freehold as copyhold in pofTifllon and reyerfion in the county of 
the \?i\it male ^^^t fubjcdl as therein mentioned, to hold to the faid if. Frart^ 
of ^8 body for the term of his natural liff» without impeachment of wafte, 
and their ^ j^^^j ^j^j^ power to make a certain jointure thertout for any fu- 
defuult of fucb ^^^^^'^^^% and from and after his deccafe, then to the ufe of 
\hu to B. for the iflue male of the body of his faid nephew B. F. lawfully bc- 
Tfe, without gotten or to be begotten, aud their heirs ^ (fubjedl as aforefaid.) 
of mfte and ^^^ '" default rfjush ijise thf n he devifed the f^me eftates to the 
with power ttfe of his nrphew iEir/^/2r^ Frank \v\A his silB^ns, for life, with- 
of jointuring, out impeachment of waile, fubjcdl as aforefaid, with a like 
thf^S^e^ihalc P^^^*^ ^^ jointuring : and from and after the deceafe of his faid 
pf ^'b body nephew R, F., then to the ufe of the iffuc male of the bodv of his 
and thcirhcirs fuid nephew R. F. lawfully begotten, or to be begotten, and their 

^""'^.vVL ^*«» fubjca as aforefaid : and in default of fuch iffue, then to 

yrxxXi a pro- % r e • 

Tifo that in ^he ttfe of his nephew Francis Frank and his afGgns for *ife, 

cafe J. or B, without impeachment of wafte, (fubje£l as aforefaid,) with a like 

"c ffcf V^^^^ Pf jointuring ; and from and after the deceafe of his fai4 

fed of any nephew F. F.^ then to the ufe of the iffue of the body of his faid 

other eftate, nephew F. F, lawfully begotten or to be begotten, and their heirs 

fochan^ili.^ ^^^ ^^^' (fubjeft as aforefaid), B^t in cafe any of his nephew^ 

name, that he P^ould ;^t any time after bis deceafe become pibffefled of any other 

(houldhave cftate thafi the eftate by him devifed as aforefaid, and be obliged 

^^h°ht' uk ^® change ♦ their name, then he willed that fuch of his fai4 

but not to ' nephews as (hoi:|lc| become fo intitled (hould have it in his option 

take both to take the eftate by him devifed as iforef^d, or the other cftate 

eftates, but ^g fliould defcend or come to him ; but not to enjoy both tb( 

threftatea ^^^^^^ t hut that one of the faid eftates (hould go and defcend 

fhould go to to the next brother in remainder immediately after fo^h eleAion 

the other ot 

his nephews: remainder and refidae of the tcftatpr's eftate to ^ infipe: held >/. who 
had no child till after the death of the teftator took an eftate ta9 under the £rft derife, 
and that a tecovery fuffcred by him after the birth of a fon was good. . {*Ksa\ 

inad& 
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madCf And tlie teftator thereby alfo gave all the reGdue and rtf^ iSoj. 

mainder of his real eftates unto his faid nephew Bacon Frank, 

his heirs and affigns. The teftator died foon after making his ^^If 

will, and upon his djsath Bacon Front entered into pofieffion of Stutin 

the faid devifed eftates^ which he ftil! retains. And luving been 

advifed that he took an eftate in tail male in the fadie, he fuf* 

ferred a recovery thereof as of Eqfi€r term 41 Qeo* }•> the ufea 

of which were, by certain indentures of leafcand rdeAfe dated 

the lad and 23d of April 180T, declared to be (as to the pre- 

mifes now in queftion) to himfclf in tee. Bac^n Frank had not 

any iflur living, nor bad been niarried when the teftator m^^de 

h^s wiil, nor at the time of the teftator's death ; but he had 

ifTuf^ at the time of hisfufFertng the recovery, who are now living? 

Bacon Frank having been advifed, that by th<e means aforefaid he 

acquired an eftate in fee fimple, he, after fuffering the recovery^ 

pontra£led with the defendant Stovin for the fale to him of csr. 

tain parts thereof, but the defendant afterwards objeding to the 

title, the .plaintiff filed his bill againft him to compel him to 

complete his pu^chafe. The queftion refcrved was. Whether 

the plaintiff B* Frank by virtue of the will of the faid Richard 

frank, and the recovery fo fuffered as aforefaid, and of the deed 

to lead the ufes thereof, took or acquired an eftate in fee fimple 

in the premifes in queftion ? 

Cbriftianhx the plaintiff contended, that he took an eftate [[550] 
tail by the will, and that the recovery was well fufit:red : and 
he relied princips^lly upon Denn v. Puckey {a) as in point, where 
the limitations were in terms the fame in fubftance as the pre- 
fent ; the difference being, that there was no power of jointur- 
ing there : but an exprefs eftate for life being given to the firft 
taker ctff/AoTif impeachment of nvajle afforded the fame argument 
as to the prefumed intention of the devifor that he Ihould not 
take an eftace of inheritance; yet the words following, ^^for de^ 
^ fault of fucb iffuei^ namely, iffuc of the firft taker, (hewed 
the nneigbtitr intention to be, as Lord C. J. Wilmot expreffed it 
in Roe V. Grew (5), that the firft taker ihould tuke an eftate of 
inheritance. ([Lord EUenborough. There was a fimilar power 
of jointuring in King v. Melting (r).] So there was in Papillon 
T. Voice (J), and in Breughton v. Langley [e). The only other 

(a) 5 Term Rep. 299, {b) z Wilf. 32a. 

(0 a Lev. 58. I Ventr. 224. (d) 2 Pr. Wmu 47 1. 

[s) 3 Ld. Raym, 874, 5. 

■> 

circumftance * 
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l8o3t circumftance which differs this cafe from that of Dinm ?. Pudnf 

— is, that there the recovery vf as fuflFered before any ifiise born» 

'^n which isotherwife here, though the plaintiff had noiffae at rhe 

Stotiii* ^^^^ ^^ ^^ ^^^ made, nor indeed till after the^teftator's death. 
This difference therefore cannot operate upon the queftion of 
the eftute tail. He alfo referred to RMnfin v. Rohinfin («\ 
H^dgfofty^ Amhroft (3), Dot v* Applin (c)^ and Z>p# v. Zmitb (^/)» 
and contended chat it was clearly the intention of the teft^tor in 
this cafe that the eftate (hould not go over to his nephew Richard 
till there was a general failure of the iffue of Bacon Erank ; to 

C55'!I cffe£luate which he mud takeanedate tail* \,Lt Blanc J. ob- 
fer?ed| that in Roe v. Grnu there was no iffue of the firft taker 
born.] He concluded with referring to Page v. H^yweird (<)^ 
to (hew that a condition not broken was barred by a recovery 
fuQered by tenant in uil i and alfo to Quilher ▼• AJbij (/)• 

HortUt contrai endeavoured to didinguilh this from the cafea 
cited to (hew that the plaintiff took an eftate tail, by the ftveral 
circumftances of the exprefs eftate for life, given to him, mni^vuk 
impeachmifit, ofwaftt^ and naith a politer of jainfurtng^ which were 
inc^nliftenc with the notion of giving tlie firft taker an cftite 
tail) and altogether did not occur in any of the other cafes^and 
ibc wed plainly that the devifor'a torentiou was tha the (hoald 
only take for life. In Denn v. Puchf tlie firft taker had no 
jiffue at the time of the recovery fuffered ; and therefore thoagh 
the Court inclined to think it, an eftate tail^ yet the ultimate de^ 
cifion went on the ground, that whether the fijrft taker took an 
eftate tail or not, yet the fubfequent remainder to the iffue being 
contingent might be well barred by the recovery before aojr 
iffue born» upon the do^rine in LoMngHn %• £im^ (g)z and 
therefore Lord K^nyon conclttded» that quacumq^ via data with« 
out determining whether N. W» took an eftate tail or for fi£a 
or)ly> the Jeffor of the plaintiff was not entitled to recover. 
And he referred to ^u v. Cooper {b)^ where a devife to a 
daughter and the iffue of her body and their heirs for ever» (he 
having a child living at the time of the devife, was hoiden ta 
give her ofily an eftate for life, with remainder to herthildrea 
as purchafers. {Le Blanc }. There was no limitation over.l 

(a) I Sttrr. 38. (b) Doug!, 326. 

(e) 4 Term Rtf. 82. {d) 7 Term Rep. jr}4. 


{e) a Saii. S^q. (/) ^Burr. ipajk. 

\g) Salh 224. \/>) 4 Term Re^, 294. 


ChriJUdg^ 
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Cin/lian, la repljy obfenred that the latter cafe was a Atrifc 
to the teftator's two daugfitcrs to be equally divided between them^' 
one moiety to the one and her heim, and the other moiety to 
the other for life^ and after her deceafe to the i^ue of her body 
and tiiir heirs for ever, (he haying a child then living. There 
Lord Kenyon relied on this, that if the devife of the fecond 
moiety were conftrued to give an eftate tail to that daughter^ 
the eftate would not be equally divided^ contrary to the intent 
of the teftator ; for there being no limitation over^ the ulti^ 
mate reverHon of the fecond moiety would be again fubdi- 
vided between the heirs of the two daughters. 

Lord ELI.EMBOR0UGH C. J. This cafe is clearly ruled by 
that of Roe v* Grew, and it is unneccffary to repeat the laogaag€ 
of the Court there again. 

The following certificate was afterwards fent to the Mafter 
of the Rolls: 

This cafe has been argued before us by counfel ; we have con* 
fidered it| and are of opinion that the plaintiff Bacon Franip 
under and by virtue of the will of the faid Richard Franks and 
the recovery £b fuffered as ftate^ in the above cafe, and the deed 
to lead the ufes thereofi acquired an eftate in fee fimple in the 
premifes in queftion. 

Ellbmbohough. 

Z^i of May, N. Grosb« 

1893. S. LAWRENCJTt 

S* Lb Blanc. 


Vkaum . 

bTQVlM« 


Hilton agai»ft Kbnwortht. 


C553] 

Saturday^ 
May 14th* 


TN replevin the defendant avowed as heir at law of one Cor^ q j •/- d 

ffeiiui Kenworthy deceafcd> who died feifed, and had before rent-chat^ 

leafed to the plaintiff, referving certain rent, and becaufe the ^^ ^^f ^ifc 

, for life to- 

gether with the intereft ot laoo/. ; and after her deceafe dcvifed the rent-charge to 
tniftees and their heirs to fell and difpufe of the fame, and diftrihute the purchafe% 
money amongft certain perfons ; and after giving a few fmall legacies dircded hit 
boufehold goods, &c. to be fold ; and the money arifing from the faleof the rent- 
charge and'frona hi« houfehold gooda, &c. and from all other huejlate and effeat of 
nukai nature orkindfoeverand wbere/oever, he direded (hould be firft liable to the pay- 
ment of legacies, and the relidue to be divided into certain parts, which he bequeathed 
to certain perfons ; with a provifo that the receipt of the trnftees to a purchafer of 
the rent-charge fhould be fufficient without feeing to the application of the purchafe- 
money : and then he appointed the faid truftees and hi^ wife his executors. Held 
that the uuilces did npt take the legal eftate in the real property qf ^c devifor. 

rent 
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ito^ nnt was in arrear after the dra^h of CorneRui and tbe fcifiii of thi 

-— defendant, he cnttred and dillraintd, &c. Hra in bar thac the 

^^T^ faid Cormlius^ being fo feifed, on the tithof December 799 

Xemwok. made hia will, whereby he dcyiftd the premtfes to G.Woollanh 

THT- James and Jofepb Lees^ in fee, and afterwards died feifed j and 

fvaverfing that the pUiotiff hel.1 of the defendant after the death 

of Cornelnit, The replication took iflue upon this traverfe. 

This c<iafe was tried at thr laft Tork affizes before IfOrd ElUn^ 
fmrwtgi C; J. when the jary found a verdi£l for the defendant 
upon the ifitte on the abo?e avowry. They aUb found 59/. in 
arrear of the rent, and that the goods diftrained were of that 
falue over and above the eharges, &c. ; fubjed to the opinion 
•f the Court on the following cafe ; 

Cwnelius Kenivorthj^ being feifed in fee of the premifea in 
forftion, made hb will, da(cd the iith of De^emher 17999 duly 
ezecnted and attefted for pafling real eftates, by which, after 
directing payment of debts, &c. oot of his perfonal tftate bj 
bit exectitora after named, he devifed unto Dor§tkj his wife and 
her aiSgns a r^nt of 90/. ifluing and fiayable to htm and' his heirs 
•tit of certain binds, && in Milhron^ in thexonnty of Lemeafier^ 
by virtue of a certain indentuie of feoffment, dated the j^h of 
[554! J^^^ 17^8, made between him (the teftator) and one ^. Butter^ 
tttotth^ habcQuum unto tl.e faid Doroihj his wife and her affigns 
for her life, fu* Jecl to the performance on her part of all cove- 
^ oants, &€• in the faid indenture contained on his part to be per- 

formed. He alfo gave and bfqueathed unto his wife and her 
alligns for her life the intereft ot 1200/* phcrd out at intereft 
by him in the hands of MrfTrs. tfoollom^ Kenworthy^ and Bmci of 
Stochpart^ brewersi when and as fuch intereft (hould become 
due ; and after the deceafe of his wife, then he gave and de-i 
vifeJ the f^id cl^ar yearly rent of 90/. before devifed to her unto 
G. Wcolhm^ J Lees^ and J. Leesy their hcira and afligns, upon 
truft that they or the forvivors or furvivor of them, and the* 
heirs and alTi^ns of fuch furvivnr, (hould, as foon as convrnientif 
might be after his wife's d ceafe, felt and itifpofe of the faoie 
rent by puMic ^uftiun for the bed price, &c. ; and the pionry 
■ arifmi; therefrom Ihould pay and diftribute in the manner after 
dir«'^«*d« And as to the f<itd principal fum of i2'o/., after the 
deccrffc of his wife he gave and beque;ithrd looc/. parr thereof 
unto and amongft the children of William and Mwrj Bajk ofp 
&c. to be equally divided aoion^ft them, (hare and fli^re alike, ' 
when they Should refpedively attain the age of 21 yean. Pro* ' 

vidcd 
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tided tb;it' if aojr of .the laid children died before their refpec* i8o?» 
five legaries (hould become due and payablct without learing — -« 
lawful child or children, then the fliare or (hares of him, Itc to Hiltom 
dying to be equally di?ided amoogft the fur?i?or8, .&c. ihare KEN^woa- 
and (hare alike* ]^ro?ided that if any of the (aid children tht. 
Ihould die beforej &c. and leave lawful child or children, thea 
that the child or children of fuch of thrm fo dying ihould be cn« 
titled to hi8 father or mother's (hare, &c. when fuch father or 
mother would have been entitled to the fame if living* He alfo 
gave and bequeathed 200/., refidue of the faid laooA, unto 
fyiUiam Renworfby of f &c. to be paid to him in twelve months Veee^ 
next after the deceafe of the teftator's wife. He then gave to 
^. R, aoc/., and to S. Jf^. ico/., to be paid in twelve montha 
next after his deceafe : and to M. S, his portrait, and after the 
deceafe of his wife his daughter's portrait. And he dire£led flut 
all his houfehold goods and furniture, plate, linen, &e* and all 
other things in his houfe at his death (hould be valued withia 
one month after his deceafe by a proper perfon to be chofen bf 
liis executors *, and after fuch valuation made, that his wife 
might choofe to her own ufe abfolutely fuch of the goods, &c. 
as (he thought proper, not exceeding half in value of the whole, 
&c« As f^r anicoucfming the clear monies to arifi and be received 
Jr^m ihefale and di/^fal of the find rent ofgo\. therAnb^re devifed 
intruji to he fold and difpofed of on the death of bis w'fe^ as alfo the 
9Somes to arifefrom aftde of the remainder of his hou/ehotd goods and 
plaie^ and from all other his efiaie and effeBs of what stature or 
hindfiever and nnherefoever^ he thereby directed that the fame 
fliould be firft liable to the payment of his legacies ; and the 
VcCdue of fuch monies to arife as aforefaid to be divided into 
thirteen equal (hares. Then he gave and bequeathed fix of the 
faid thirteen (hares unto the faid J, Lees^ J. Lees^ R. B.^ 8. A, 
JS. fF.p and C. Z^., to be equally divided amongll them and their 
refpe£live executors and adminiftrators, (bare and (hare alike. 
(In like manner he bequeathed the other (hares to difierent per« 
fons.) Provided that when any perfon or perfons (hould b«a >me 
a purchafer or purchafers of the faid yearly rent of 90/. the re- 
ceipt of hi^ faid truftees, or the furvivors or furvivor of them, 
and the heirs'and afligns of fuch furvivor, (hoald from time to 
time^be good and fu(Ecient difcharges ia law and equity to fuch 
puidufcr or purchafers (and that the purchafer or purchafers 
after fuch receipt (hould not be obliged to fee to the appUca- "tSS^] 
lion pi the purchafe-money, ftc.) Provided that itihould and 

might 
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i9ct. Migbt be lawful to and for his faid trulleea aad the famfdff and 

furviTor of thenii his heirs^ &c« in the firft and place from titti^ 

Hilton |q timt^ by, whhi and out of the faid truft-eftatei monies, efieAtf 
CENwoa- ^^^ premifesi to reimbarfe themfelvea all fach loflea» cofUt 

tiiY. charges, damages, and demands whatfoever whkh they (hould 
fuftain, incur, expend, or be put unto, &c. for or by means of 
the trufts hereby repofed in them, or any thing relating thereto. 
And alfo fo much money as they or any of them ihould reafon* 
ably defenre for their care and trouble in, for, or by reafon of 
the performance of his will or the execution of the trufts there, 
by in them rrpofed, or the management thereoff or any other 
thing in any wife relating thereto i and that they or any of thea 
(hould not be anfwerable for any more monies than wh^t (bould 
t£kually come to their hands refpe£iively, nor for any ioTolon* 
tary lofs or n^isfortune which might happen to the eftate and 
money ; nor (hould the one of them be anfwerable or account* 
able for the a£ls, receipts, negleQs, defaults, mifapplication, or 
Bon^ap plication of the other of them, and that, notwithftandfng 
they might join in receipts, but each of them only for his and 
their own refpe£kt?e wilful a£is, receipts, negle£ls, and defaults. 
And hftly, he appointed his wife and the £iid G. JFooUomt J* 
Lifi^ and J. Lees^ executors of his wills dated the nth of 
December 1 799, and properly executed and attefted. The tef« 
tator died feifed of fuch his cftate in the premifes iaqueftion on 
the ijrh oi January iSoo, without having retoked his- will, 
leaving the defendant his grandfon and heir at law. The plain- 
tiff held the premifes during the time in the faid avowry men- 
tioned, until the death of the teftator, as tenant to him at and 
under the rent and in the manner mentioned in the faid avowry, 

(^$7l ^^^ continued to hold the fame after the death of the teftator 
until and at the time of taking the diftrefs as mentioned in that 
avowry. And it was admitted that the defendant is entitled to 
the verdiA upon the faid avowry, if the Court (hall be of opinion 
that the premifes did not pafs'by the will to thedevifees therein 
named : but if the premifes in queftion did fo pafs, then the 
plaintiff is entitled to a verdiA with nominal damages { and a 
Terdi^l is to be accordingly entered for him. The queftion for 
the opinion of the Court was, Whether upon the death of the 
teftator the prtmifes mentioned paffed by his will to his devifees 
therein mentioned| or dcfceodcd to the defendant as bialmr at 
• law? 
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For the pifiintiff contendidi that the legal eftate nete& 1803. 

farilf pafled to the ttoftees named iil the will, from the feveral 

proTifiona made in it and by the refiduary claufe j though he ^'^T^ 
admitted that there was no exprcfs dcvifc of the fee to them. Ki!*^** 
The words in the refiduary cUufe, as for and concerning the tux. 
clear monies» &c. from the fale of the faid rent of goL before 
dcTifed in truji to beJtUd^ &c., as alfo the monies From the fale of 
his houfeliold goods, &c. *' and from all oi\itx\AsiJlateandeffeSi 
*< of what nature or kind foiver^* &c. fliews that he meant his 
executors and truftees to difpofe of his real as well as perfinal 
eftate, though coupled with antecedent words relating to per* 
fonal eftate. As in liidout 1. Pain («), where a devife of *< all 
the reft| refidue and remainder of my goodsi chattels, and per^ 
final eftate, together %vitb my reed eftate not herein before de- 
Tifed,** to the devifor's wife, whom he appointed his fole execu- 
trix, was holden to carry the land and inheritance. And in 
Scott V* Alherrj {h) there cited, where one gave to y. S. his CSS^I 
<< wearing- apparel, linen, and books, nnitb all other his eftaie 
^hatfoever and wbere/oever not tl^erein before givcm and be* 
queathed)'' which was deemed fufficient to carry real eftate. ' 

[There the tr*ftator had before de?ifed fome real eftate to S, T. 
But what realtittztt is before deyifed here to the truftees ?'j He 
had before devifed the rent- charge of 90/. a year to his wife for 
her life, and afterwards dire£is the truftees to fell and difpofe of 
die real eftate^ and make drftributioQ of it amongft the perfons 
named. JiLatarence J. defired him to point out in what part of 
the will there was any difpofition of the real eftate to the truf- 
tees.3 The truftres are to diftrlbote the money arifiog from the 
fale ; therefore they muft have the legal title to enable them to 
fell the eftate. 

Lawrence J« A power of fale does not of itfelf give the 
legal property. Where a man dire£ls his .executors to fell, till 
fale the land defcends to the heir at law, and he may enter : fo 
fays Lord Coke {c). Here is a provifo that the'receipt of the 
truftees to a purchafer of the rent-charge (hall be fufficient } but 
there is no difpofition of the property* 

Wetbereiiiot the defendant was ftopped by the Court* 

(a) % Atl. 486. {}) lb. 493. and Com* Rep. 337* « • 

\e) Co. Lit. 936* #. 

Lord 
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Cases in easter term 

lord ELLEH80ROUGH C J. Here tre no woids of detife to 
the truftees, which will carry the legal eftnte to thein. Whe- 
ther the heir would be confidered ai a truftce ia the meaftxtimc 
before fale is another queftion* 

Pit Curiam, Pofiea to the Defendant. 


[559] 

Saturday, 
r J^jay 4th. 
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snenL o; rhe 
annuitv^ and 
that fn caOs 
the (unuiiy 
fjtnili U inar 
rear for 60 


A deed forfe. ^Rulc called upon the pUtntiff to (hew caufd why the jadg- 
rurfy coTia^n^ ^^^^ *"^ cxeoitioos in the defendant's affidavit mentioned 

ji:g a ftipiila ^^^^ not be fct afi<?e, and why the warrants of attorney theiein 
^ tion thai the alfo mentioned Olould not br delirtred up to be cancelled ; on the 
i^rJ^tt^"^ R«^^»«nd tbat the memorials of the re fpeaive annuities wei« de- 
grantoi to fe<2i?c in not fe tting out the trulb of the fcvcral deeds \ and why 
take thcienis 90/. levied on the defendant for the arrears of the faid annuitieSf 

and pu fits and now in the hands of the (heriff. (hould not be repaid, and 

nntit f»cMult _ .. A -u • *u • r— » 

fo thr- p^y. p^'ocrcdirgs ftaid lu the meantime. 

The affidavit of the defcndaut minted that he^ on the 12th of 

At4gujl r795, in confideration 0(650/. paid to him, granted to 

the plaintiff an annuity of So/, determinable on three lives 

named, and gave a ond and w;trrant of attorney to fecure the 

fame, and alfo execiit^^d a certain indenture between the de* 

f''^t.!^'ir"^' fendant of the firQ part, the plaintiff of the fecond, and T. 
tet mirnt tn« i » r » 

ter and raiTe ^^^^ ^ truftfe cf the third part, whereby the defendant afligned 
fuJfineiit to to hone ^k r^aln prenriiies for a term of years determinable on 
f^fi^^h*"^ the fald tli;ee lives, upon the following truRs ; i. To permit 
grantor ro ^^^ fuQer the def«:ndant (o poiTefs and enjoy the premifes and to 
take the over receive ai)d take the rents and profits to his own ufe, until dc- 
plusfrom fg^jj lY^.ade in the payment of the annuity^ at the times therein 
19 uot fatisfi^d t«^'^fJJ"<^d. 2. In cafe the annuity ftiould be arrear for fiaty 
by a memo- days, being lawfully demanded, then the truitee might enter 

upon the premifes aiTigntd, and cDt of the rents and profitSt or 
by fale or mortgage of the premifes during the remainder of the 
term, (hould raife fufficient to fatisfy the arrears of the annuity 
and alfo all cofts, &c. and (hould pay to or otherwifc ^ permit 
and fuflVr the defendant, his executors, &c. from time to time to 
receive and take the overplus of the rents and fatisfafUon of the 
annuity to his own ufe. It then ftated another annuity of 40/. 
granted to the pla^ntifF by (imilar fecuritiesj and that judgment 
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better fscmrmg and enforcing the payment of the annuity. C*j6oj 


had 
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jbadbeen entered ttp on both the warrants of attorney; and z8(i3. 

that the annixtties having been fince affigned to ont Lqke^ and " 

the payment* being jn arrears executions were fued out upon J™|^1"' 

Ihofe judgonents againft the defendant in the plalntiflTs name bf 0'B|(T8!fft 

Jsoh ; whereupon the defendant gare a frefli warrant of attor* 

ncy to La^e to cpnfeis judgment for the arrears, on which exer 

icution was fued o]at; The memorial of the indenture onl^ 

ftated the fir ft of the above ipentioned trufts in thefe words : 

''^in whicfi faid indfnt^i^re i9 contained the ufual powers of cq^ 

<' try and di^refs ^nd perception of the rents and profits of the 

f* faid premifes for better fecuring find enforcing the payment 

f* of the faid anaulty.** But it i^ir^olly omitted the fecopdl;^ 

mentioned truft infavor of the grantor. ^ 

Gibbf and Freer (hewed caufe agfdnft the rulei and ipfifte^l 
that it was unneceflary to ftate the jefulting truft in the memo^ 
rial \ for, whether e;cprefled or pot in the deed^ it would hare 
refulted by I^w, and therefore the omifBon of it could not prq,* 
judice the defendant^ or conceal fjrpRi him his right. It waf 
enough %o ftate in the general tttvc^^ of the memojrial that i( 
icontained ** jthe ufnal powers pf entry and diilrcfs andpercep« 
^* tion of the rents and profits,** ftc. In Toldefvy v. 4nan {a\ 
jthe Court faid that the legif atuire {h) did not mean to require 
that the memorial ^ould fet forth all the trufts which yirtxt % 
lien on the eftate, independently of the annuity, fuch as for pay* 
ment of .taxes, &c. ; but only t^ofe created in cpnfequence of it. Cl^f S 
^ow here it is done in fubftance ; and thei;efojre is diftinguiQ}- 
sible from Denn v. Dolman (r), where the memorial only fet 
forth that the demife was made by the grantor to a truftee 
<' upon the trufts therein mentioned,'' without mpotioping^ 
;what the trufts were; and alfo from ex parte Artfell {d)^ 
jwhere it only ftated t]|)at jLhe annuity yras redeemable '^ on fuch 
'< notice, terms, and conditions as were therein exprefied.'^ l^ 
iieither cafe were the trufts omitted to be ftated fuch as wer^ 
jieceflatiiy implied by law. And iQ many of the late cafes the 
jCourt have confidercd obje^iions of this fort as going beyon4 
^he ftri£|t letter of the ftatute, wh.ich only requires the name? of 
^he parties to be fet forth, *^ and for whom any of tbei;^ ^r/s 
/' truftees,^ without faying that the trufts themjfelves (ball be me^^ 
^onej|. 2d]y, They infiltedlhat at any rate the objedion p^m^ 

{p) 5 Term JR^. 480. {b) 17 Geo, 3. e. %6. 

(f) 5 tfrm Rff. ^U {J) I ^0/. ^ PhV. 62r 
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i8o^» ^^^ ^^^9 *' ^^ defendant might hare rcfifted payment on dik 

— ^ ground ^ben execution was before fued oot on the judgmem 

Dessnfavs eonfel&d ; and having loft hta opportunity then, he ooght not 

(ySftYBM. "^^ ^^ ^ relieved on fummary application | according to Bmek t* 

Tyt€ {a), and ^'itify^ w. Wooliey {b). 

Erjkim and 2PW, contra, referred to Taylor v. Jobrfm {c\ 
and were ftopped by the Court. 
[5623 Lord Ellenborough C. J. The defendant ftanda ftrongly 

upon the decided cafes, which muft bind ut fitting here: 
though I fairly fay^ that if this were a new queftion I (bould 
not give my aflent to the necei&ty of ftating the particular trafts 
in the memorial, when the aA of parliament only requires die 
names of the parties to the deeds, and for whom any of them 
ure truftces, without faying a word as to thetrufts. Thutqnef- 
tion, however, is now before thrHoufe of Lords upon a writ of 
erroTi where thefe cafes may undergo a revifion \ hut fitttog 
here we muft be bound by them, efpecially when fome of them 
have not merely been decided upon fummary application, but in 
a form in which the queftion appeared on the record, and might 
have been carried to the dernier refort* Butfuppofing the 
trufts neceflary to be fet forth in the memorial, its merely ftatii^ 
^at the indenture contained the ufual powers of entry and dif* 
trefs, &c. is much too general \ for it wholly omits to ftate the 
interval of fixty days after the annuity fliould have fallen in ar« 
rear allowed to the grantor before the entry of the truftees, and 
every other particular modification of the truft. 

The other Judges exprefled themfelves of the fame opinion, 
and Lawrfttce J. partfcularly referred to the cafe ex parte jttt^ 
fellf where, after time taken to deliberate by the Court, Lord 
C J. Byre faid, that they had conferred with all the Judges 
upon the queftion, and the refult was, that where an anncuty 
was redeemable the terms and conditions of redemption ought 
to be let forth in the memorial. 

Rule abfolute. 

(a) 7 Tirm Rip, 495. (i) Ih. 540. 

(c) 8 7erm Rep. 184. There the deed for fecuring the annuity 
ftipulated that the traftce (bould permit the grantor to reoeive the rents 
and profits till default made in the payment of the annuity, and then 
in truft for the grantee s and the memorial ftated the tru& to be for the 
grantee generally, which wu holdcn ill. 


in THE FbRTT-TBIRD TSAft 0» GEORGE IIL 5tf|t 

t 

The KtNG tf^a/i^ The lohabttants of Altblvt. Wednrfiaj^ 

Mmf x8tL 
nrWO jttfticet by an order remoTed Jam Kmfin^ fingle wo- * ^ . 

man, from the partfli of Kinvir in the county of Stafford ynluQlmnff in 
to the pariih of AlveUy in the county of Sal^ / in which order ferWce with 
it was ftatedi that upon the complamtof the churchwardens and ^^ maft^ ^ 
orerfeers of K. unto the faid juftices <* y««^ Hinfin Jingk W9» ^^^ ^^ 
nuM^ had come to inhabit in the faid pariih of K. not having fiace the ftat. 
gained a legal fettlement therci and thai tbefmd]* H. isnmib child f 35 ^^' S* ^* 
ami is tbtrrfore deemed chargeable to the faid parifli of K.^ they g^^g^' ^y^^ 
the faid juftices, upon due proof made thereof^ as well upon the confent both 
examination of the faid J. if. upon oath as otherwife, and like- of hcrfclf and 
wife upon due confideration had of the premifes, did adjudge ^1^ "^h d^ 
the fame to be truCy and did likewife adjudge that the lawful jQ^^fd bythe 
fettlement of the (aid J. H. was in the faid parifli of A*^ &c* iirder of re« 
they did therefore require the faid churchwardens, &c. of K. ^V^}?.}^ 
to convey aiid deliver, and the faid churchwardens, &c. of A. ^^Ij,^ 
to receive the pauper. The Seffions on appeal confirmed the deemed 
order, fiibje^l to the opinion of this Court on the following chargeable to 

ttfe. JhiKe^g 

The pauper was fettled by birth in the parifli of AlveUy^ and ferrine; thac 
fome time previous to Michaelmas 1801 hired herfelf to Edward ftatutt not 
Com oiDunJbj in the parifli of Kinver for a year, at the wages exteoding to 
of 4/. She entered upon her fcrvice on the ift of Oaober fol- ^ovSAle"* 
lowing, and continued therein without interruption till the ad ^ho were Bot 
of Siptcmher i8o2, when flie being about feven months gone proper ob- 
with child, the parifli officers of Kinver infifted upon her go- J^^ fulfil- 
ing before two magiftrates- for the purpofe of being examined ^^^^ ^j ^^ 
us to the place of her fettlement, and accordingly took her away leave certain ^ 
from her fcrvice on.thc evening of that day, and the next morning defcnptions 
* brought her before the magiftrates, who made the order of re- cc^ed^ut^ 
inoval. The pauper's mafter had made no complaints againft the ad liable 
her : he did not confent to her being taken away, but objcdied ^^ he remov* 
to it I as did the pauper herfelf, who was pcrfeflly able to do ^'/|j,^"^^ 
her work % and it being harveft time the mafter could iU fpare chargeable^ if 
tier. After the pauper's examination had been taken flic re- otherwife. 
turned to her mafter's fervice % and on the following day the P^P^'' o^- 
parifli^ officers removed her under the order from Kinver to i^gyaL 
Alvelijf telling her at the fame time that flie might return to V^cSaI 
Kiiivor. The mafter alio toldthe parifli officers that he fliould 

Ooa infift 
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itojt infift on the pauper's returning and ferving out the reft of her 
"" year. The pauper accordingly returned to Kimver and ferYcd 

^ aUA^ ^^^ ^^^ '^^ ^^ ^^ ^^^^^ ^"^ received her whole year't wagef» 
This Inhabt-' Toudat and Puligr^ in fupport of the order of Seflsons^ con- 
tants of tended that the pauper was renu>TeaUe by the exprefs provifion 
^ VI LET. of the flat. 35 Gs$. 3, r. loi. / 6. «« that every unmarried wo- 
** man with child fliall be deemed and taken to be a perfon ac* 
<^ tually chargeable within the true intent and meaning of thia 
'* tSt to the pariflii &c. in which (he fluU inhabit^ and may 
^ be removed as fuch to the place of her laft legal fectlement/* 
&c* Now the objed o)F that a& was to enable pariflies to re- 
move paupers not legally fettled therein when they became ao» 
toally cbargeabtei inftead of removing them upon the fuppofi- 
tion only of their being likely to be chargeable^ as die law ftood 
before the aft. The neceffity of this daufe was ob«ioqs» to 
prevent fuch perfons having it in their power to fettle their baf- 
tard children in the place of their birth inftead of in the parifiKf 
to which they refpeQively belongedi which h onlf provided for 
TcScl by the latter part of the claufe in cafe of the birth pending an 
order for the removal of the mother. The only cafe on thif 
branch of the z€t is R. r. Gnat ITmrfmutb {a\ where the Court 
put a drift conftruftion on the word* of the daufe, and held 
that they extended to a certificated (ingle woman with child, 
though fuch a perfon was certainly not removeable before that 
aft, as was ruled in J^. v. Si. Marf W^flport (>). If it be faid diat 
an order of removal cannot diflblve the oontnift bct w ccu the 
mafter and fervant, the anfwer is, that ao private agreement of 
' the parties can intervene to prevent the execulioo of a pnUic 
law in a cafe falling within it. And in R. v* Kemlwortb (c), 
where a pauper was removed by ao order out of the fervice of 
his mafter in the parilh of A.^ againft which there was no ap^ 
peal, it was holden to diflblve the contraft of hiring for a year 
under which he was then ferving \ fo that thovgh he returned 
a few days afterwards to his mafter in A.^ and ferved out hif 
year, and received his full wages, he could not thereby gain a 
iettlement. BuUer J. there faid, << that the order of reioorai 
^ put an end to the fervice*" And in a (jibfequent cafe, & 
m/Fdlatglej{d)t where one rcfidiog on a tenement of to/, a 
year was removed. Lord JKrnpi diftingui(hed it from JC. Wm 

(a) 8 Ttm&t^ tiS. {I) I Term Rtp. 44. 

le) a Ttrm Rff. sg»» ^J] />. jo^ 
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'X^mtmrtif becaufe **thikt was tf dafe of mailer and fervant, 1803. 
dtid chere the juftices have a power of putting an end to the — , 
wotraa.'* Then here if the oM contraa were diffolved by '^^^^^J^ 
vj)eraf!dh of law, the fcrvice afterwards was undei^ a' new con- •phc Inhabi- 
tni&t ^nd could not gain the pauper a fcttlcment. unts of 

• Lord ELLKNBORouaH C. J. If the order of removal were Altelsit. 
goodj no doubt it would operate -to diflblve the contrad;. lia LS^l 
Rex t. Kemi^jtforib, the order of remotal being tmapj^aled from 
was therefore t6 be deemed a valid one : bur thiris bow under 
appeali and may be controverted. And that brings ittoth^ 
queftion whether the order were* property made f 'Was /it not 
die meaning of the z& to prevent the removal of pet fons unttl 
adlually chargeable, who were before removcable. if likdy to 
beeome fo : but not to make perfons removable who ^wetc not 
proper objeds of removal before that acl? Could itbeineaiit 
that a perfon in this fituation (hould be liable to be toin awiy from 
vher parents, whatever her condition in life may be, and howM 
ever far rdoioved from any probability of being a charge on the 
IHmlh'?;l8 there any inftance to be found in the books befoM 
thit^ ad .of a woman under thefe * circumRances. beting a perfoii 
ef'fubibance,. atidyet deemed to be removable ? The fobftanc^ L C^ 
•f srpvffon fo fitoated repels the idea of her being chargeable • 
and.the^'aft'dM not mean* to make any perfon remorable .who 
was not fo antecedently to the pa^ng of the ad. Tht g)sneral 
provifioh is, that no 'perfon (hall be Kmorable till adually 
chargeable, and the 6th fedion introduces an exception to that 
general rile,* fearing 'the perfons fo circumftahced tb the opera* 
don of the latif^'as it ffioodbefore the pifling of the ad. ' ' ' 

The refpondent's counfel obTcrvcd, that there were no fads 
ftated in the cafe to (hew mat .the woman was not a perfon 'who 
was likely to. become chargeable at the time of the order made^ 
or that the removing magiftrates had not exercifed their judg- 
ment upon' tbjBt U^X on the >Qontrary, they adjudge her to 
be chargeable ; and before. the ad in queftion fuch a perfon was 
removable. 

Lord Ellemborough C. J. There is nothing of that fort [S^ll 
ftated in the cafe, nor any thing in the order itfelf to (hew 
that the maglftrates adjudged her to be chargeable otherwife than 
as a confequence of law in their underftanding of the ad of par- 
liament : they adjudge thatjhe is with child ^^ and is il^refort 
deemed chargeable to the pariih oiKinver** But though the ad 
fays that fach a perfon (ball be << deemed and taken to be adu- 

O03 ally 


$6; CASES ni EASTER TERM 

1803/ dlf chargeable /* yet that muft be aoderftood fecunduiii fttb* 

'~" jedlam materianii or as the ad itfdf eiprtfies it» f^ chargcdde 

tfLiw''" tvitbintie irui intent and puaning ^ this oB^ which I have bc^ 

7-hc lohabi- fore explained. It goes pn to faft that fuch a pcrfon muy be 

taius pf retnoTcd {- it does not fay that Ok^Jbatibe fo. It lies.theo upon th^ 

4lvs^et. rerpondents to (hew that before this ad paflcd the aiere ciicimi- 

ftaoce of a fipgle woman 10 the ferrice of another bong with 

^ild operated u 1 diiiblotion of the contract and made her 

liable to be femored againft the coofent both of the mafter lad 

tarwaU 

Lawesnce J. Can it be contended that a fing^ woman in 
diia fimatton who wu a perfbn of fnbftanco was JnUe to be 
removed before the late a& ? 

Lx Blahc J. The refpondents muft contend thtt t 6tt^ 
woman withb a week of the end of her fervice, upon being dif^ 
eovered to be three-monthtf gonf with child9 was 1 pesibii fike* 
ly to be. chargeable* 

aUtf CljfMf and Jirvu, contrS^i tfter the opi«ion of Ae 
Court thus expreflS:d9 referred to Ren v. MaHhmngb (e)» and 
R. V. Bram^on {i)f as confirmatory of thac opiniflflt dut n 
^4^3 fiogle woman fervant being with child was not e good caale 
pf removal from the fervice by the overieert of the foor of 
the pariih where flie livef» though a good ctnic of difehnmehj^ 
thcmi|fter» 

P-ef CuHnm^ Qrderof SeflMU(piallMd(^), 

(a) II Mpd.^^. and a Cotj/I. 495. (I) Ceii. ic 

(r) Vide ^R. v. Ozleworth^ Burr. S. Q. jpa, 4* u^Mte a favant 
^ho had contraded to fervc his maicr for tkee yean at lb much a week 
under certaio conditions was removed duriog the teraif and wfatk he 
was aAually in hia maftcr's fcfvice» Lord C. J. Lee put an end to the 
argoment upon the nature of the contraA by laying, ^ How could 
the jufttces remove him out of the fcrvioe I It appears that the man 
was aftually in the fervice at the time of the removal.'* A|m1 the 
ppnrt qnaibed the ordeis. 
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1803. 

HatS8 t^gainft FS&KIN8. Weimfda^. 

May itth. 

^ OTICE to execute a writ of inquiry in a country caufe i^otice of 

was feived on the atcorney in the country, and not on the cxecucinj^ a 
•gent in town. Whereupon after the damages were aflefled '^^ ^f ?"* 
before the lheri6F in the abfence of the defendant, a rule was ^urc^^'bc ^ 
obtained for fetting the inquifitlon afide upon the ground of irre* given to the 
gularity. Againft which on a former day agc"^ w 

GafiUi (hewed caufe, contending that the notice was rf gular, J^^hc'auto"-* 
and that it was not like notice of trial for the aflizes {a) ; and g^y ;„ the 
cited imith %. Lacock (^), where this very point was ruled \ and couatry. 
^Tafbbum ▼. Havehck (^ ), where the diftindion was taken be- t5^9 J 
tween fuch notice of what was to be done in the country, and 
notice of any matter to be done only in town, which latter muft 
be given to the agent in town. 

9". Crrr, control, cited Griffiths v. WilRams (J), where Buller 
J. faid, that where there was an agent in town, all Mticet are 
gifen to faim» and are not fent into the country. 

Xmwrbnci J. faid ho remembered a cafe fome years ago in 
which he was concerned, where it was ruled by this Court that 
fucfa notice to the attorney in the country was good ; and that 
the mafter thought he recoUe^d the lame point to have been 
determined. He therefore defired that the matter might ftand , 

over to look for his note of the cafe. 

On the next day he did, that the point had been ruled, 
as he had intimated, in a cafe of BM v. Tnvenma^ M* 
23 Geo. 3. 

Th Court thereupon difcharged the rule, but without cofts, 
and Lord ElUnharwgh C J. (after confulting with the other - 
Judges) faid, that as it was more convenient that the notice 
fhouid bo given to the agent in town by whom the fubpcenai 
are iflued, that (hould be underftood to be the rule in future. 

(tf ) 2 TuUPt Proa. 679. lays, that the notice of trial at the alEaes 
is to be given to the attorpey or agent i|i town, and <:ius 54^- 133. 1 
but that isgeneral» and only lays that if the SkUOTPcy b^ known, no« 
tice of executing a writ of inquiry ihould be ^Y^n to him or hit agent* 
And I Tlddt 490. fpeaking of notice of executing a writ of inquiry, 
fays» that if the defendant's attorney be known, the notice fliodd be 
delivered to fucfa attorney } and cites tl^ (ame cafe. 

{Jf) Bm^t 305. (f) md. 3116. (^ J Term fUf. 711. 
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1803. 

J^rUay, Hby^Ard e^ainfi RsNNilLD ihd Another^ Bail of R£«tvAaiSf. 

iwtffjotli. 

if the fecbnd A Rule called on the [rfaintiff to (hew caufe why the pro- 
trrit of icire '^^ ceedings againft the defendanta aa bail flieold not bo fet 
"rotocMimc ^^^^ '^'^ ^^^* ^"^ irregularity, on an affidavit that the defend- 
bh the file in ^"^^' attorney on the firft d^y of the term examined the^rtf 
iitc fticnff^s^ fatiaf book at the office of the iheriff of Middlefek, and found 
o%c, that It {h3( ^ f^jf^ facias returnable on that day had been lodged 
^rarrant pro- ^8^^"^ ^bem in the office, and that on the 3d of May he aptn 
feedings examiiied the fald book, hut no eniry was made of any aliai 

^g^^^l** fcire facias hating been left in the office* Biit pn another cxa- 
IT^ere iiot ^^^^^^lo^i on the 6th of May in the fcire facias book, it appeared 
^hitkd in th^ ^bat an alias fci. fa. returnable on the 4th had then been en- 
icire facias tered in the faid book, and a receipt entered there as if the 
book m thfe ^|j^^ jr^j^ £^^ j^^^ ^^^^ ^j^^ ^^^^ ^^ the plaintiff's attorney on 

lice' which id ^^ 5^^^ fo that the faid writ could not have, been entered in 
iirereiy a |>ri- the faid book two Whole days before the return : whereas by tli6 
▼ate book for prailice the fccond fcire facias (hould have lain four day* 
itfiidkc^ ' '^^ ^-^^ office before it was returned* And that on the 7th 

of May the principal furrendcred himfelf in difcbarge of his 
bail. , 

tf^tgley (hewed caufe on an affidavit that the fecond fcire 
facias had in fadi lain five days in the office, though by mif* 
take of thp flieriff it was hot entered in his book withid the 
ufual time, the omiffioo of which he contended ought not to 
j;$rc;judice the plaintiff, who had dotie all that the law required of 
him to warrant bis proceedings againft the bail ^ and it was the 
defendants' fault not to Search the file. 
Li 7^1 ^fp''"^^9 lu fuppoft of the rule, relied oti the general prac^ 

tice for the bail to fearch only the fcire facias book in the office^ 
^hich was kept there by the (heriff for the exprefs purpofe of 
notifying to the pradifers whether the writs Wfcreotit} and thai 
h was not ufual to exaffalne the file; 

Lotd ELLEM0OROUGH C. J. (after th^ Court had confolted 
the Mafter) referred to the cafe of Sampfon r. M^G'aSte, Mid, 
term iSoi (tai), as having fettled the queftioni that if there bd 

a writ 

{a) Tht FoildVffing ncAi of the cafe wks ireai by the Cotirt frofa lb? 
iHaOcFt book; '< Rule talliog on the pkiotiff to fhcw caofe why the 

proceeding 


il wHt of feite facias on the file lying the proper time in the of« 1803. 

fice that i$ faffictent, and its not being entered hi the Sheriff's — ^ 

book is immaterial. That is merely a private bbok kept for the Hfiylr Aai> 

convenience of the flicriff himfelf. And if the party be regular R^t!^ifc 
in what is required to be done by him^ in bringing in the writ 
to the office and letting it lie there the proper time, no omiffion 
of the flieriff in making an entry o£ it in his own book can make 
the party irregular. 

Per Curiam^ Rule difcharged* 


|)roceediQg8 agairift the bail (hould not be flayed^ 5cc. and the render 
of the principal allowed. The applicatian was grounded on the'cir* 
tamftaTTceof there being a miftake in the fcire fiacias book in the (he* 
tiS of MidJlefes^n office, which the defendants' attorney >had fearched 
to fee if any proccediilgs weretaken againft the defendants' bail. Kole 
diCcharged ; the Court confidering the book as die frtvai^ book til( 
the flieriff» and that the party (hould have fearched the .^rj^HM/^filrt fot 
di^ writs ;them(elves.'^ 


MabsdbK aMtnft Reio. Friday ^ 

' . May 20th. 

'T^ttll^ was an sl£lion on a policy of infur^nce on goods on Under a p©- 
bo^rd. the (hip Franklyn^ " at and from Liverpool to Pa/er» licy of infiir* 
^ mo, MeJS'na^ N(^i€S^ znd Leghorn^ provided the i^r#fifi5 (hould anc«on goods 
** not be af Legborn.*^ The platotiff declared as upon a lofs by £ q andJ9. 
tapture> and the defendant paid. the premium into court. It ap- the rifk at- 
peared that foon after the period of cfFeaing the policy intel- J^^jjJ "^^^ 
ligence was.teceived that Leghorn was in the hands of the which was 
French / and that the (hip took in goods and cleared out for captured be* 
^Naples 09^ ^nd had no goods fot any other place on board : ^V}. ^^^ ^' 
and that fte was afterwards captured with the goods infured on faiic'd'^h ' 
tmard by the French in the Bay bf Bifcayy and confcquently be- intention to 
fore the <Uvidinf pointi The plaintiff recovered a Vcrdia at the P^'occed di- 
Sittings after laa terih at GuildhaU: to fet afidc which a rule ni(i wkhou?& 
V99Bt obtained on two grounds ; ^ vifitlng the 

ift^ That the (hip was reprefented to be an Ammcan, hj the intermediate 
bioker who effeAed the policy, to the firft under*writer to tho?'h if (he 
inean tb go* to mftre than one* of the places fo named, (he mxxfk vi^t them in the 
trder in which they^ftand in the policy. How far a reprcfentation made to one un* 
derwHtetihaU be tikcn to ettcnd to the reft 1 and what (hall be evidence of it* 

whom 
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1803. whom it wai ofiered for fabfcription ; upoa the futh and cfe« 
jj'j^*^ dit of*whofc namo and judgment^ that the riflt waa iafe and 
^Mufi ^^ premium adapted to it> the fubfequent underwriters muftf 
Rctik it was contended, be taken to have fubfcribed the policji and 
therefore that they were entitled to avail themfelves of all re- 
prefentations made to him) although not afterwards repeated to 
any of the reft. And the queftion intended to have been raifed 
upon this part of the cafe was^ Whether taking the defendant 
to have underwritten the policy fubfequent to another of the 
underwriters to whom fuch reprcfentation was made^ and 
which reprefcntation was not fubftantiated in proof, the defend* 
[5733 *°^ might not avail himfelf of it as part of the ContraA of in* 
i furancci although in fad it were not known to him at the time 
of his fubfcription* It appeared however upon examination of 
the policy that the defendant's name flood before that of the 
perfon to whom the reprefentation was made : and upon fur* 
ther inquiry it appeared that the names of the underwriters in 
the order in which they had originally been applied to and 
had agreed to underwrite^ (and which was different from 
tluit in which their names appeared on the policy )y were minuted 
at the time upon a feparate flip of paper, in which lift the 
name of the perfon to whom the reprefentation was made was 
the firft. This paper was therefore tendered in evidence to (hew 
the order in which the underwriters had in truth engaged^ for 
the purpofe of letting in the evidence of the falfe reprefentatioii 
made to the firft underwriter in H&% that the fliip was Jfjmm* 
€an. But Lord ElUnborough C. J. at the trial» and the Gonrt 
-afterwards upon the difcuffion of the rule for fetting afide the 
verdifly were o£ opmion that the paper in queftion eouM not 
be received in evidence for this purpofe for wibt of a ftamp ; 
the efie&^of the evidence bdng to (hew through the medium 6f ^ 
writing, that the contraA entered into between thefe parties was 
different from that which it appeared to be upon the lice of the 
policy itfelf^ ina(much as the true contra& was to be evidenced 
by the order in which the underwriters had engaged, as ap* 
peared by the paper produced. Though the Court intimated 
upon the general queftion, that if it had appeared that a material 
h& had been reprefented to the firft underwriter to induce him 
to fttbfcribe the policy, it (hould be taken to have been made to 
ill the reft witho^ the neceffity of re^at^i^ it ipt eaidi^ 

The 
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The fecond principal ground of objeAion to the verdift waf» 1803* 

that, there was no inception of the voyage infuredf mrhich was 

wPaUrtMt JMffitia, zniNi^a, in the order in which they ^t!J23* 
ftand in the policy, according to Bgaifon t. Hawartk {a) \ Raiob 
whereas b^re it appeared that the veflel nerer intended to go to 
p4JirmQ or Mtffina^ b|it only to NapUs^ for which place the 
took in her loading and cleared out. 

Er/kine^ Pari, -znd GrfeJa ifiewed caufc, againft the rulfl^ 
$ad diftbgttiOied this at all events from the cafe cited^ becaufo 
the lofs happened here before the diriding point ^ and therefore 
at moft there could only be faid to have been an tntentbn to 
deviate never executed i and that too only evidenced by the 
fliip having cleared out fox Naples onlys which (he might do^ 
end ftiU intend to go there by the way of PaUrma and AAffitm^ • 
ton kttersy refrefliment» confignments» &c. It difiers there* 
Ibvefrom Whodridp^t. BojdiU{b)^ where though the lofttep* 
pened before the dividing point, yet it appeared by the oath of 
the owner himielf that the fliip never intended to go to Cedb 
lor whidi Ae was tnfured, but failed upon another diftiaft 
voyage. The cafe of Biotfif^ v. Hawortb only decided^ that 
where a voyage was defcribed in the policy from G^€fihurght» 
LmthmA Cadimtu^ and the fiup had taken in goods for both 
thofe places, it was not competent to the aflured to reverfe the 
order b which the termini ad quos were placed in the policyt 
end to go to CxinnuiBsfif intending afterwards to proceed' to 
Liitk But the true con(lruAio& of fuch a policy is, that the 
fliip may go to either of the termini without touching at the 
others, though if (he go to more than one, flie muft take them (575} 
in the order in which they ftand ia the policyt If therefore 
the fliip after going to A^^/ were to go back to Palerm0 4Mr 
Megina, that would be a deviation, as in Clajm v. Simmmds (^ 
the authority of which was confirmed by Lord Thmkfw in t 
t€9Ub appeal in the Houfe of Lords. This wa's in efieft an 
infurance frooi Livafo^l to NtfUs, with liberty to touch aC 
P/diftm and Migina s ^nd diough there were no intention to 
touch at the intermediate pIsces, the underwriters could not 
complain, as it dimmiflied their rifl: by fo much : the riflr 
which a fliip muft neceffitrily incur by putting into any port« 
sot only from the accidents of navigadon, fire, embaigoes, nnv 

(tf) 6 Term Rep. 531. (1) Dmigh 16. 

\f\ Ci^cdirom a note to BeaiAn v. ffawortif 6 Term Xef* 5S|* 

" frilfol 
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•x8o3. ikilful pilotage, and the like, bat from the proloo^tion oftlitf 
-— • time diiriiig whicK the undcrwritcrt arc vtpbti the pdltcy ; Ait 
^IS?* ptemmm Mng always prop6rtionedfto Aentimbcr of>plaees\6 

'Kbi^ which a (hip is deftined. i 

Garrow, GMx, aod Gileff in fapport of the t ule, after pre^ 
Aiifilig that' the fad- was proved and clearlj underftood at the 
trial that the (hip when (he failed was deftined for Nspitt 00^7-, 
A>Bteaded that this cafe #as goTemed by that of Beatfin ▼. Ha* 
^ifortb, ^hich was that the voyage infnred nrnft be purfoed fat 
the order defcribed in the policy ) that in tSc€t the voyage fai« 
inred here was to Kapks {Ligborn being in the hands of tbB 
French) by tbe way a/'Palermo and Meifiha. £i> Blanc J. S«p^ 
pofe the. (hip had cleared out for PaUrma onlj^ 4akd* manifefllf 
intepded to go there only and no farthert was it tfae/intentioii ot 
the underii^riter that the policy (honld not attach iialefii (heweok 

^16'} OIL lo all tbr other places ?3 Though it were cdnipetcnt to diq 
aflored upon fiich a poUcy to go to Palermo only* or after gMig 
t0 Pkhemo to ftop at Meffina^ ifirtthout procee^bg to Nt^kt^ 
becati(e the order defctibed in the policy would ftill be pre^ 
ferred as far as the voyage was purfued ; yet it was qot com* 
petcot for him to «mit eithei^.of the places fiift-aamedrand to 
go direA to the further terminus s for by fo doing the courft 
•I the voyage infufed is skeredi. and another coorfpfubfti^ted 
in* tbe rtomof it. Ami it is no anfwer to lay thst the voyage 
fubftituted is better for die underwriter ; he»u^ judge of that 
when he enters into the contraA, and it is a Sufficient defence 
for him if the voyage proceeded on be diflforeitl from that whicli 

''^ ' , be comsaAed to infureb. ..In Btatfin v. Hnvmtb the lofs hap^ 
pened while the (hip was ai Cocienxie, to which (ht had firft 
^oceeded*oiit of tbe order of the termini named in the policy, 
and therefore thai judgment muft have gotie on tbe gebeiil 
ground that it waa not competent ta the aflfured to proceed firft 
to the place laft-named. £X<Q|d iEUmhraugb. It apl>eared there 
that the* (hip was to proceed s^ft^rwards XQ.JMip for (he had 
goods on bc^rd for that: pArt» To have made th^ cafips tbe 
fsese^ there (bottld have betn a cargoladcaforCMiMmonlyi 
atod tlita I do not ftC' that they oould have beett^diftingitt(hed.] 
7hat war a ^e(]jon' of idemtion. But htie the fliipjiever* 
failed upoa the voyage iuforcd to PaUrma and Mtffinm and ftr 
on to NapUsf but diredt to NafleSf and therefore it is no qoef^ 
tion of a deviation^ 'medttaited and not execute)], itf which ca(e 
only the diftlaCtion *can be txAdt ^at the lofi h)({){Jened Wore 

the 
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the dif tding point; bat there was no'iacq^tion of the voyage ia'^ <9P3« 
furedf and then the lofs happening before the dividing point ia ^ 

iaimaleria], according to Wodridge v. Bcyditi. Suppofe a voy- agaittfi 
age infored from London to the coaft of Africa and the Weft In^ Re in* 
diis^ that wovld notproteA a (hip which failed direft to the ISlI^ 
Weft IndieSf though the courfe down channel would ferve for 
both. For how could it be known that the underwriter did not 
eonfider the more circuitous as the fafer courfe ; or fuppoGng it 
a matter of caprice in the underwriter, ftill the a&ured is bound 
by the terms of the policy. Where it is m^ant that the afliired 
fliould have an option to touch or not at intermediate places^ 
there is a common form of policy adapted to fuch a contra^l^ 
which runs thus \ <* from A. to C, xvitb liheriy to touchy &c. 
•tJB/' 

Lord Ellbkboroitgh C J. This is not a queftion of devia* 
don ; to raife which it muft be afluraed that the voyage infured 
turas commenced) and that the (hip afterwards went out of her 
crack on that voyage. Bat there is no queftion of that fort 
here } the lofs happened before the dividing point to any of the 
places named in the policy : the only queftion is, Whether 
there were any inception of the voyage infured ? s^nd I am 
clear that there was. I think that the voyage infured to Paler^' 
enof MeJJina^ and NapUf^ meant a voyage to all or any of the. 
places named ; with this referve only, that if the flilp went to 
more than one place flie muft vifit them in the order defcribed 
ia the policy. That was the clear meaning of the parties^ 
The afliired muft only not invert the order of the places as they 
ftand in the policy. And that is in truth all that was decided 
in the cafe of Beat/in v. Hatuorti ; where it muft be remem- 
hered that the veffel had taken in cargo for both the places 
lumed, JLifti and Cockenw^ and it was aflumed that ihe pitf 
iflto Codenxie firft in her way on to Leitb^ where (he was to 
difcharge the reft of her cargo. There might have been a quef- 
tion here. Whether, fuppofing the intention of going o^ly to {f f ^J 
ife^tes fliewed a non*-inception of the voy^e infured^ that 
non-inception were clearly made out ? bepaufibi though the 
cargo were onlf taken in for Naples^ yet noa conftat that the 
ireflel might not have called at the intermediate places in hec 
wayt Howeverf I do not prefume that fuch was the intentions 
I think it mote likelf that it waa not fo : but the partf wh0 
4ii[jpiiMithttiMb 9^9 the inteation m»& ibew it bj evidence^ 

4 Knr 
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tf O}* 'd^ ^ purpofe, hdweYeri of this argttineiic I witt iflbine it as 

— * • h£k that the flijp was only going toN^e/^ and then I fay 
^—^^ diat upon the true cooftro^lion of foch an iofturanca aa diia 

Sj^i^. dke aflared ia at liberty to drop any of the phcfca aamed ; biU 
that if he go to more than one he maft tal^e them in die older 
named in the policy* 

Grose J.* This is a qneftion of inception of the toyagc : 
and though non conftat that the (hip was not npoo her voyage 
to Naple/, by way of PaUnm and Afffflna^ when ihe waa cap* 
toredy yet I will uke the faA to be that flie waa on her voy« 
age to Naples only. Then it is obje£ked that this waa not the fiunc 
▼oysgc defcribed in the policy. But it could not be denied that 
«f the (hip had failed for Pa&nns only» aa pat by my Brother 
Le Btane ih the courfe of the argument, it would have been 
within the policy : and if fo^ I cannot diftinguifli that cafe in 
principle from this : for the objeAion would equally hold tliaa 
it waa not the fame voyage defcribed. Bat I agree with the 
conftru&ion put by my lord on the words of the policy* 

ItAWRtNCB J* It is w^derful^ confidcring how much prcH 
perty is at ftake upon inftrumtnts of this dcfcription, that thej 
fliould be drawn up with fo much latity as they tf e, and that thofe 

CS79] who are i^tercfted fliould not apply to fome man wbofe habits of 
life and profcfliooal (kill will enable him to adapt the words of the 
policy to the intention profcfied by the parties. In cooftruingtheie 
inftruments we muft always look jfor what was the intention of the 
parties, without- confining ourfelves to a ftri& grammatical cop* 
ftru£lion ; forit isimpeilableinmany inftances fo to conftrne themt 
without departing widely from the object intended. Thus we 
'find that a policy meant to cover a rifl^ on goods only will have 
words relating for the|moft part to an infurance on ihip^ to which 
it would extend but for fome loofe memorandum : and a policy 
meant to cover refpondentia intereft will contain no mention (vf 
refpoodentia except in the margin. The queftion here then 
is» What was the intention of the parties to this inftrument f 
was it to infure a voyage round by Palermo and Mefflmi to 
NapleSf or that the aflured mighty if he pleafed^ proceed di» 
re^ly to NefUi without (lopping at either of thofe places ? and 
why are we to fuppofe that the underwriters meant to fttpuhte 
that at all events the Ihip (hould take the . circuitous inftead o£ 
the ArxtOt courfe ? Is it not rather to be prefumed that if die 
qi^eftion had been put ta the underwritera whether they meant 
to bCft that the (hip (hould go round about by e^ch of the 

8 placea 
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places named to Naples^ ihty would haire anfwered in the nega- ^ 1803. 
tive, becanfe if flie vent the dire£l courfe to Naplei^it would leflen — -- 
their ri(k. It is admitted that if the (hip had cleared out for the ^^ Vj^" 
firft place named in the policyi the riflL would ha?e commenced Kbid. 
although there had been no intention of profecnting the Toyage 
fiurther. Then there it an end of the objedion that the toj- 
age commenced ia not identified with the voyage infured. And 
the cafe of Biatfin t. Hawortb only decided that if the Ihip go to [5^0] 
more than one of fereral places named in the policy (he muft 
take them in the order named in the policy* 

Lb Blanc J* I am of the fame opinion. The meaning of 
the policy is diat the (hip may go to Naples^ idth liberty , to go 
Acre by the way of the intermediate places^ Palmtn and 
Mefina. She did therefore fail upon the voyage inftred, which 
puts an end to any queftion as to the non-inception of the Toy- 
•ge. ^ And that gets rid of the application of the cafe of Beat'- 
^an T. Haworti, which was throughout argued and confidered aa 
a queftion of deviathfn and no queftion was made as to the non- 
inception of the voyage ; but the ground of the decifion was that 
the (hip, infured for Leitb and Cockeftziff meaning to go to Leiti^ 
went firft into Cocienzie in her way to Leitb .* it was therefore 
confidered as an aAual dtinaiwn from the voyage infured^ 
being out of the order named in the policy, where the intentioa 
clearly was to go to both, and it was aflumed that Ihe was going 
on to Liiib from CockefKue* The other cafes cited do not inter* 
fere with our decifion here, which turns on the intention of the 
parties in making this contraA. And if we were to conftrue it 
otherwife it wotild be quite befide the ufual underftanding of 
the mercantile world and the intention of thefe parties. 

Rule difcharged* 


CS813 


The King againfi Ric£« Satvrit^^ 

^HE de(bndanr» a lieutenant in the navy, was brought up in jf ^^^ j^ 

^ Cttftody on this day to receive fentence, after judgment by another in a 

default upon an information filed againft him for having fent a deliberate 

duel, under 
provocation of charret agaioft hit charader' and conduft however grievous, it is mur- 
der in him and his Tecond, and therefore the bare incitement to -fight, though under 
fucb provocation, is in itfelf a very high miir4emeanor, though no confequcnce en- 
foe thereon againft the peace. 

Icucr 
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iSof , letlrr to his fuperior officer, provoking him tp fight ^ duel wUi 

bimf in confequence of certain charges thrown out againft him bf 

^ //** ^^ othbr refle&iog upon his charaQer and conduA while fierving 
|[ic^ as an o^er under him, and of certain zQt% done by the foperioK 
o^cer tending to degrade the defendant in the eyes of the crew« 
Gbosb J. in paffing fentence upon the defendant ceofaie4 
ftrongly fe?eral circi^mftanqes of prorocatioii on the part of the 
prdfecutor, which had led to the challenge given by the defend* 
9nt. And as to the pfence itfelf he obfer?ed ; This ofienoe ix^ 
inodem times is fo fi^cquent, that it is become alarming 19 the 
public, and ioduc^sme to fufpe&, that men either are not 
eware of the confeqpences the offence may lead to, or aie be* 
come infenfible to the mifchicfs of them. That fighting ^ duel 
IS a grievous breach of the peace is undoubted> and that it ou^i^ 
€0 be fo confidered is as clear 1 ina^i^ttch as it may lead to one 
of the worft of crimes, murder i^ the murder of one probaUy^ 
and poflibly of more. I lay ftrefii upon the word murd^f be. 
caufe I fear fome are ignorant, and others will perrerfely noe 
underiUnd, that to kill a man in a duel amounts to the crime of 
deliberate murder, whether he th^t gave or )ie that accepted the 
challenge fall. To eyery lawyer this is a propofition perfe£ttf 
dear 1 but that others who are not of the profeffion may as pcfw 
{599] fe^y he afliired of it, I will r^ad o/ily a pa^fge or two from tfatt 
m.oft able writers upon the fubje^l, to ihew that it 19 a doAiine 
pot of modern date, but coeval with the firft inftitution of one 
hws, 9y Sir Mattbpw Hale, as correA, as learned, and m 
humane a Judge as ever graced a bench of juftice, we find it 
)aid down (a), that if ^. challenge Q. to meet in the field to figh^ 
jand C* decline it at much at be can, hpt is threatened by ^. to he 
' polled for a coward, (an ingredient to be found, I feajr, in thiscafe 
^ in fubftance, tho.ugh not in terms,} if he meet not and thereupon 
yf. and B. his fecond, and C and p. hii fecond, meet and 
fight, and £. kill jf. ; this is murder in C. and D. his fecond^ 
and fo ruled in Taverner^t cafe (i) | in wUch q^e, tried before 
Ihis Court of K. B. in this place, it appeared jth^t the deceafcd 
yras the challenger, aod that the prifoner accepted the dialleng^ 
aa the cafe terms i^, upon verjf forcible provoeaiion* Sir Edward 
Coke^ the Lord Chief Juftice, laid down the law thns(^)i 
' f^ This is a plain c»fe, and mtbout any quefiwn \ if. one kill 
jinotl\f7 in ^ght, jjippn the provocation of hxg^ which ^s tj^cd^ 

i/i) I HaU't P. jO. 45s. (*) I Sfil. fi^. jj/Sfi, p S§^. 17W 
if) ji Bulfir. vj%. 
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this is murder.** Of the fame opinion were the reft of the 1803. 

Court. In this cafe it is to be obfervcd, that the fecb!;id, one 

Thomas Mufgrave^ as well as the principal, was indi£led, and ^ . ^ 

the fecond was outlawed. This precedent may well deter others R.ct. 
from taking upon them fo illegal and improper ^n ofhce. And 
ilich has Been the law recogni;{ed at different times down to the 
prefcnt moment, as we may obferve by what is laid down by a 
very learned and ubie Judge {a) of the laft reigm; his words 
are, " th^t in all poflible cafes deliberate homicide upon a prin- LS®3J 
ciple of revenge, is murder ; for no man under the prote^Siion 
of the law is to be fhe avenger of his own wrongs. If they are 
of fuch a nature, for which the laws of fociety will give him aii 
adequate remedy, thither he ought to refort; but be they of 
what nature foever, he ought to bear his lot with pati<;iice, and 
remember that vengeance bclongcth only to the Moft High.'* 
Then he goes on ; *• Upon this principle, deliberate duelling, 
if death enfueth, is in the eye of the law murder ,» for duels are 
generally founded in deep revenge ^ and though a perfon (hould 
be drawn into a duel, not upon a motive fo criminal, but 
merely upon the punftilio of what the fwordfmen faljeiy call ho* 
Kour, that will not excufe ; for he that deliberately fceketh the 
blood of another on a private quarrel acieth in defiance of all 
laws human and divine, whatever his motive may be." Here 
too we may note this excellent man's opinion upon that punc* 
tilio of honour, by the rules of which fome men affe£l to palli- 
ate and others to juftify crimes of the blackeft dye, the grofTcft 
frauds, gambling, fedudiion, adultery, murder. Such was and 
is the law of honour^ and no man who will attend to the fub« 
jecl can doubt of it. In this cafe, if the profecutor had not 
obeyed the law, by confulting his own honour, and not the 
falfe honour of fwordfmen, aud either party had fallen, the 
other would have undoubtedly been guilty of murder, and liable 
to an ignominious and fatal fentence : from which h^^d it been 
his fortune to efcape^ either from abfence of witnefies or any 
other means that fometimes occur to caufe a failure of public 
juftice, the remainder of his life mud have been clouded with 
the dreadful remembrance that for the purpofe of giving or re- 
ceiving that miferable thing falfely called fatisfa^ton^ he had 
uoneceffarily imbrued his hands In the blood of a brother odicer. [5^4] 
Tortuoately for the defendant, that crime he has not to atone 

{a) Mr. Juftice Fofler in hit Crotvn Law, 296. 
Vot. III. P p for J 
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for ; .he Is to receive fentence only for attempting to provoke t 
duel \ the punifhment for this offence, as a mifdemeanor^ is 
difcrctionary, and muft be guided* by fuch circumftanccs of 
aggravation or mitigation as are to be found in the offence. 

He then adverted to the particular circumftances of the cafe, 
amongft which were feveral of a nature to mitigate, very ma- 
terially the offence, accompanied by affidavits of the defendant's 
general merits as an officer from many refpeflable officers of the 
navy *f though there (till remained, as he obfcrved, much for 
which atonement (hould be made to the public for the intended 
violation of its peace. Wherefore upon the^ whole the Court, ta- 
king into confidcration the imprifonment already fuffered by the 
defendant, (who bad been brought up early in the term, and com- 
mitted to cuftody in the mean time,) adjudged him to pay a fine 
of 100/. and to be imprifoned for one calend-^r month, and at 
the expiration of that time to give fecurity to keep the peace for 
three years, himfelf in loco/. and two furt ties in 250/. each, 
and to be further imprifoned till fuch fine were paid and fuck 
ftcurities given. 
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Saturdayt 
May 2iil. 

Where the 1^ trover for a cargo of timber of the value of above 800/. ( 

confignorof -it appeared in evidence at the trial before Lord ElUnh> 

goods abroad j^ q ^ ^^ ^^ Sittings in London after ha term, that the 

advifcd the .7.^ i r- 1 jr..i 

(^nlicnccby plaintiff, a merchant zt Ltverpoo/, gave an order for the timber 

letter that he to Sc^umatt ft and Co., merchants, rcfiding at Memel g in pur- 
had clijirtcrcd fuance of whiih Schumann znA. Co. informed the plaintiff bf 

a certain (hip j^^^^^^f ^^^ ,ft ^f j^f ,8^^ ^^at they had chartered onhii 
on ills ac* ' • 

count, and in- 

cl >ftrd him an irfwoice of the good, laden en board, wh'ch were therein exprcfTcd to 
t>c for account and ri/k of the confu^^iec, anv3 alfo a bill of lading in the ufual form, ex- 
Y tiling the dclivtry to be made to order, 5cc. he paying freight for the f»Jd goods ac* 
^nti'lfi^ to charier-party ; and vhe letter of advice alfo inforQptd the confignee that ibc 
cor.ii^^jior had drawn bills on him at 3 months for the value of the cargo : held llut 
the invoice and bill of lading Tent to the confignee, and the delivery of the goodi to 
the captain, veiled the propcity in the confignee, fubjc6k only to be deveftedby tbe 
cc dinner's right to (top the goods in tranfituin cafe of the infolvency of the other. 
And^thc confignor'a agent having obtained poffeflion of the cargo under another biB 
of ladmg, and having tefufed to deliver it up "unlefs the cooiignee would make imme- 
diate payment, which he declined doing, but offered Ris acceptances at 3 months io 
the manner before fiipulated ; held that the confignee mi?ht maintain trover agatnft 
fiHha;;cnt wiihout havingr^teodered payment of the freight either to him or tbe cap- 
lai.s tltc tlefeudant having'poITcficd himfelf of the goods wrongfully. 

icccant 
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acconnt the (hip Bfther^ Captain Rofe of Liverpool s and on the 1803. 

15th bf May they wrote him another letter, inclofing him the " 

bill of lading and invoice of the timber after mentioned, and fay- '^ ^^.^^r 
ing that they had fent the charter-party in a letter which Captain Montgo* 
Rofe would deliver; and adviiing the plaintiff further that they MsaT* 
had drawn on him certain bills at three months for the yalue of 
the timber. The invoice inclofed was of this tenor : '* Memel^ , 

*^ 4th May 1 8o2. Invoice of a cargo of timber (hipped by 
<< order and^r account and rjjk of Mr. T. fTal/ey at Liverpool^ 
** in the Eflber^ Captain Rofe^^ And the bill of lading was 
dated \^x\ioiMay i8o2) and mentioned the (hipping of the 
cargo in the ufual form, " to be delivered unto order or affignSf 
•* be or they paying freight Jor tbefaid goods according to charter^ 
<< party }*' which was figned by R^e the Captain, and indorfed 
in blank by Schumann and Co. The charter-party, though' pio* 
duced, could not be proved at the trial for want of the fubfcrib- 
ing witnefs. Schumann and Co. fent another bill of lading of the [cSdl 
timber to the defendant at the fame time, who appeared from 
the circumftances to have zGttd as their agent, though hedid 
not avow Kimfelf to be a£ling in that charaAer at the time } by 
virtue of which bill of lading the defendant obtained the delivery 
of the timber from the captain before the plaintiff was apprifcd 
of the circumftance, or had made any demand of the fame under 
his own bill of lading : but on the 21ft of June, twordays after 
the arrival of the timber, finding that the defendant had obtain- 
ed poffeflion of it, he applied to him, offering to accept the bills 
drawn on him by Schumann and Co. and demanding the timber, 
which the defendant lefufed, unlefs the plaintiff would pay for it 
immediately. The plaintiff however declined fuch amode of pay- 
ment, infifting on the mode ftipulated for by Schumann and Co. 
in their letter to him, by giving his acceptances at three months ; 
in confequence of which the defendant retained poffeflion and 
afterwards fold the cargo under the authority of Schumann and Co. 
Upon the refufal of the defendant, the plaintiff demanded the 
cargo from the captain, telling him that he] was ready to perform 
his part of the contra£l ; but the captain faid, that he had before 
delivered it to the defendant,' conceiving that he a£ked by the 
authority of the (hippers; but there was ho proof of any tender 
of the freight having been made to the captain, for^want of which 
the plaintiff was nonfuited* 

Giiis and Pari (hewed caufe againft a rule for fetting afide 
the nonfttit and granting a new trial, and contended that no legal 
title to the timber vefted in the plaintiff, fo as to enable him to 
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1803. lAaiiitaiii trover for it. For ift^ the bill of lading to the pidtt* 

tiflF was only conditional, «* be paying freight fir the /aid goods 

againft *' according to cbarter^pariyJ* It * was incumbent on him thcrc- 
MoNTGo« fore to (hew that he had at leaft tendered the freight, without 
MB&T. which he could not make title to the timber under the bill 
[^587] of lading. But adly, independent of that objeQion, the plaia« 
tiff cannot maintain trover againft this defendant who claims an* 
der another bill of lading from the Ihippers of equal validity with 
that fent to the plaintiff; and the defendant having firft obtain- 
ed ihe goods by virtue of a lawful authority, his poffeflion is 
lawful, and be cannot be treated as a wrong-doer* There is no 
legal precedence of one bill of lading before another of the fame 
fet, but whichever holder firft gets pofleflion without fraud is 
entitled to the priorityi according to Caldwelfr. Ball {a). Even 
confidering the defendant as ftanding in the place of Sciumatm 
and Co.) which was not proved at the trial, ftill the contra£l 
between the plaintiff and them was only executory ; for he was 
not to have the confignment but upon the terms of accepting 
bills at three months i which was not done : and though hit 
offering to comply with his part might give him a remedy 
againft them for a breach of contrad in not delivering the tim- 
ber, yet their property in it either as the original ihippers, or by 
virtue of the defendant's prior poffeflion under a legal bill of 
lading, could not be thereby devefted, ot pafs to the plaintiff^ 
fo as to enable him to maintain trover. 

Erjkine^ Garrow, and Scarlett, contra, in anfwer to the ob« 
jeAion made at the trial of the. plaintiff's not having tendered 
the freight, faid, that it did not lie in the mouth of the prefcnt 
defendant, however it might have been urged by the captain if 
{[588] the adion had been brought againft him. But in truth the cap* 
tain, who was examined as a witnefs. at the trial, made; no objec* 
tion of that kind when the cargo was demanded of him ; but 
faid, that if the defendant had not obtained the poffeflion of the 
cargo, as by the authority of Schumann and Co. j he (the captain) 
(hould not have obje£led to deliver it to the plaintiff upon the 
* faith of his afterwards paying the freight. At any rate the 
defendant cannot make the objeAion } for fuppefing the plain- 
tiff to have the heft title to the cargo, the defendadt who is a 
wrong-doer canont create to himfelf a lien by his own voluntary 
aft, and make himfelf the creditor of the plaintiff, by paying 
money for his ufc without his confcnt. In Lempriere v. Pajley {h)^ 

(4) I Term Rep. 205. (4) a Term Rep 485, 
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%here goods were deliTered to a party claiming them wrong- 1803. 
fully, who paid freight and oihcr charges for them, it was ' / 
holden that he could not detain them for thofe expences againft apainfi ' 
the i^ightful owners. The captain may refufe to part with the Montgo- 
cargo till he has received the freight ; but if he let it out of his msrt. 
poiTeifion the lien is gone, and he mud refort to his a£lion ; and 
no third perfon can fet up the Hen again in his name. Neither 
will any injuftice be worked by the recovery of the plaintiff in 
this Tt[pt€t : for if the defendant have not paid the freight, the 
captain will have his remedy againft the plaintiff after he is pof* 
fefied of the cargo i and if the defendant have paid it, when he 
is difpoiTed of the cargo by judgment of law the payment will be 
without coniSderation, and he may recover it back again, and 
then the captain will be entitled to receive it from the plaintiff. 
Then as to the merits of the cafe, the whole of the defendant's 
argument turns on afiuming that he was an innocent holder of 
the bill of lading for a valuable confideration, and without notice [589] 
of the j)laintiff 's title : fn which cafe if he got pofTeffion of the 
goods firft, he would be preferred to the plaintiff. But it is 
clear from the whole tranfadiion that the defendant a£led as the 
agent and inftrument of Schumann and Co., and therefore can* 
not ftand in a better fituation than they. Then as between them 
and the plaintiff, the invoice and bill of lading fent to the latter 
was a complete transfer of the legal property in the goods ; for 
it appears thereby that the goods were (hipped at the plaintiff's 
ii(k ; and he having offered to do all that he had contra£led for^ 
namely, to give his acceptances at three monthsi may confe- 
quently maintain trover for them. The convcrfion by the de- 
fendant was not the taking the goods out of. the (hipi but the 
fubfcquent refufal by him to deliver them up on the plaintiff's 
demand, and the a£lual Me, of them fince. Confidcring the 
defendant as the agent of Schumann and Co., nothing could juftify 
him in (lopping the giB:^s in tranfitu to the plaintiff but the in- 
folvency of the latter, which is npt fuggefted. It was at all 
events a queftion for the jury whether the defendant were not 
the agent oi SchumanmvA Co. 

Lord EllenborouCh C- J. If it were not for one piece of 
evidence which was nientioned late in the caufe, and to which 
my attention Was not before particularly dire£ied, I (hould dill 
be inclined to think that the plaintiff was not entitled to recover . 
and that is the invoice ; by which it appears that the goods were 
fliipped^r account and at the rijk of the plaintiff : that is a material 
pieco of evidence eu a queftion, in whom was the property oF 
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1 803. the good< at thk time of their arrival here 1 whether then vefted 

in the plaintiff, fubjeA to a defcazance in cafe of the nhn-per- 

Wallpt formancc by him of certain conditions on which* the conGcm- 
Mo rrco- ^^^^ ^'s made, or whether to veil in him at a fubfequent time 
ME&Y. on performance of thofe conditions? Laying the invoice oat 
^^5903 of the queftion, I Ihould ftiil have been of the f4me opinion as 
before upon the letter of advice and the bill of lading, that they 
were conditional. Two things were required of the plaintiff to 
be done, firft, the acceptance of the bills drawn on him at three 
months, which having'been tendered to be performed on his part 
jDuft be takep as done : fecondly, the payment of the freight, 
which was neither made nor tendered. I will not confider 
whether the defendant were the agent ol Schumann and Co.; for 
whether fo or not, he cannot be conGdered as ^ y^rong-docr if 
he have obtained poffeflion of the cargo under a competent bill 
of lading and upon a performance of the conditions, which the 
plaintiff negle£led to perform. If, having no notice of a better 
title, he were not a wrong-doer when he received the poods, 
and he has paid the freight and. performed the conditions re- 
quired of him, the goods cannot be taken out of his hands with* 
out paying thofe charges. But taking him to be the agent of 
Schumann and Co. and bound by their engagement, yet he had a 
right in their name to ftipulate for the performance of the two 
conditions on which the fliipment and delivery of the goods 
were to be made to the plaintiff, namely, the acceptance of the 
bills, and the payment of the freight. And though the defend- 
ant cannot objedi to the non-acceptance of the bills which was 
offered to be done by the plaintiff, yet he may make his'ftand in 
point of law on the non- performance of the other condition, 
without which the plaintiff could not be entitled to recover if 
the queftion reded there. But here I think the invoice veiled 
the property in the plaintiff; for if there had been a lofs at fea, 
Q91] that lofs mud have been borne by him, >.Then if the property 
were vefted in him,, fubje£t only to a defeazance if he did not 
perform the conditions required of him, I think the plaintiff 
would be entitle^! to recover. The doArine in the cafe of Lem* 
prtere v. Pnfley only applies to the caft* of a mere wrong-doer 
poiTcffing himfelf of the goods of another without authority, and 
paying freight for them : but without the invoice in this cafe the 
a£t of the defendant even as the agent of Schumann and Co« 
would not have been tortious, the plaintiff nor having perform- 
ed the conditions required by the letter of advice and the 
bill of lading : the invoice however vefted the property in him. 

G&OSE J* 
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Grose J. In order to fuftain this a£iion the plaintiflF muft 1^03. 
prove the property in himfelf, and a convcrfion by the defend- ' 
ant. The property of the goods was once in Schumann and Co.: a^in^ 
but by the bill of lading and invoice fent to the plaintiff, and Montgo- 
the delivery to the captain, the property pafTed from them to mery.. 
the plaintiff to every purpofe except as to the right of (lopping 
the goods in tranfitu to the vendee : there is no pretence, how- 
ever» for faying that they were ftopped in this cafe under an 
exercife of that right. For as far as concerns the acceptances 
of the bills of ezchan^^e drawn on him the plaintiff was ready 
and offered to give them ; and as to the payment of the freight, 
that was a queftion between the captain and the plaintiff, with 
which the defendant had no right to concern himfelf. The de- 
fendant muft either have been a purchafer for a valuable con- 
fideration, or the agent of Schumann and Co. As a purchafer 
for a valuable confideration, the captain could not be confidered 
as bis agent under the bill of lading, fo as to entitle him to claim 
what was due to the captain. But in truth there is no pretence 
for faying that he was a purchafer for a valuable confideration. C$92]. 
He was the mere agent of Schumann and Co., out of whom the 
property wasdtvefted by the bill pf lading and invoice, and the 
delivery 'to the captain for every purpofe except .that of (lopping 
in tranfitu. The defendant therefore had no title. But it is 
faid that he had a right to retain for the freight, and that the 
plaintiff (hould have tendered it. The defendant, however, had 
no right to pay freight for the plaintiff. No man can make 
another his debtor againd his will. The plaintiff was bound to 
pay the captain his freight, and the captain was bound to deliver 
the goods to the plaintiff; but there was no duty in the plaintiff 
to pay the defendant the freight ; becaufe he was a tortfeafor • 
flanding as Schumann and Co. he was detaining the goods from 
the plaintiff after having paffed the property to him ; which he 
muft be taken to have done according to Lickbarrow v. Ma/on {a)^ 
and other cafes. Then the defendanthaving no right to receive 
the freight, the refufal by him to deliver the goods to the plain* 
tiff was a converfion. 

Lawrencb J. After wliat has been already obferved, it is ^ 
not neceffary to fay more than that the property was veded in 
the plaintiff, and the defendant converted it. 

Le Blanc J. declared himfelf of the fame opinion. 

Rule abfolttte* 

(4) a Term Rep. 6j, 
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5%l?ft. I-«*ME againJI Briy. 

Where one nPHIS was an zCtion of trefpafs, in which the plaintiff de<* 
■ccidcnully A ^i^^^^^ ^y^^^ ^j^^ defendant with force and arms drove and 

ria^c affainll' ^^^^^ * fingk-horfe chaife which the defendant was then driv- 

anothcr's, the ing along the king's highway with fuch great force and violence 

remedy it ypon and againft the plaintiff's curricle drawn by two horfes, 

not^cafcv^thc ^^^ "P^" *"^ againft the faid horfes fo drawing, &c., and io 

injury being which faid curricle the plaintiff was then and there riding with 

immediate his fervant, which fenrant was then driving the faid curricle 

from the aft ^^^ j^^^f^^ along the king»s highway aforcfaid, that by means 
done, though r •,..«.• r l r l - 1 

he were no ^hereof, the plaintiff s fcrvant was thrown out of the cumcie 

otherwife upon the ground, and the horfes run away with the curricle^ 
^^*"^"V^ and while the Jiorfes were fo running away with the carrkle 
on^tiie wroncr *^^ pl-^intiff, for the prefcrvation of his life, jumped and fell 
fide of the from the curricle upon the ground and fraQurcd his oollar bone, 
Toadinadark &c. Plea, not guilty. 

dlftlnaion is '^ appeared in evidence at the trial before Lord EUenharougi 
that where P- J* ^^ ^^c laft fittings at Weftmnfltr^ that the accident de* 
the injury is fcribcd in the declaration happened in a dark night, owing to 
f^'malf^^^^ the cjefendant driving^ his carriage on the wrong fide of the 
of force done fo<>d> ^nd the parties not being able to fee each other ; and that 
by the de- > if the defendant had kept his right fide there was ample room 
fendant the f^^ ^^ carriages to have paffed without injury. But irdid not 
trefpa^ " * appear that blame was imputable to the defendant in any other 
where the in- Tefpcft as to the manner of his driving. It was therefore ob- 
jury IS onljr jeft^d for the defendant, that the injury having happened from 
to'an\ft"b<f- "^g^^g^"^^» ^nd not wilfully, the proper remedy was by an ac- 
fore done by tion oti the cafe and not of trefpafs vi et armis *, and the plaiodff 
the defend- ^as thereupon nonfuited. 

*a'* n on^be * G/W> and Parh now (hewed caufe againft a rule for fetting afide 
f afe lies. the nonfuit, ;ind admitted that there were many precedentfrof tref* 

r*coa1 P^'^^ ^' ^^ armis for an injury immediately^ proceeding from the 
party, although his will did not go along with his ad } but here 
they contencttrd that the injury was confrquential and not imme*^ 
d! itely flowing from the forcible a£l of the defendant, and in 
fuch a cafe trefpafs will not lie unlefs fuch a£l be done wilfully s 
and they compared it to the cafe of one fliip running down an- 
other, in all which cafes the form of the a£lion has been cafe 
and not trefpafs* Yet in the one cafe the (hip is as ipoch im- 

9 peUe4 


IN THE rcRTT-THIRD Teai^ OP GEORGE IIL 594 

pelled by the agency of the captain as in the other the carriage iSoj. 
is impelled by the agency of the driver. In both the injury 7"*"^ 
happens not from the immediate perfonal aA of the parties . iigam0 
concernedj but by fubfequent conta£l of the fubjefl matters de- Ba^r, 
rived from the impulfe communicated for another and lawful 
purpofci but taking a direflion at the time, either from the un« 
Ikilfulnefs or negligence of the parties, beyond their controul. 
Here the accidertt was folfly imputable to the negligence of the 
defendant in driving on the wrong fide of the road in a dar£ 
night \ but the injury was occaGoned by the carriage and 
horfes, and not by his perfonal ^&. To make It his perfonal 
%6t it muft be done nvilfullj. [Lord EUentorougt* I do not 
find that diftindion laid down in any of the cafes, that in or- 
der to maintain trefpafs the z€t mud be mlfuL In Scott r. 
Shepherd {a)y Lord C. J. De Grey faid that trefpafs vi et armi^ 
lay againft the perfon from whom an injury was received by 
force : and he afterwards adverted to a6^s that might become « 

trefpaffes by accident or inadvertency. Now here, was not the 
putting the horfe in motion an z6t of force by the defendant ?J E59f3 
The fame argument would apply as well to the. cafe of a veflel 
at fea : and yet there is but one inftance of that fort mentioned 
in the books where trefpafs was holden to lie, and that was in 
Tripe and Another ▼. Potter (i), at Exeter in 1767, where Tata 
J. nonfuited the plaintiflF in cafe for wilfully rowing his boat 
againft the defendant's net, becaufis the z€t being wilfut^ tref- 
pafs was the proper remedy. So in Ogle y. Barnes^ where the 
allegation was that the defendant fo negligently and unlkilfully 
fteered his veflel that Ihe ran foul of and damaged the plaintiff's 
vcffel, Lord Kenjon diftinguifhed it from aQions of trefpafs 
where the a£t was laid to be done nvtlfullj^ otfurioujly, which 
implied wilfully : and the other Judges thought that if upon a 
declaration in cafe it :ippeared in evidence that the zGt were wil- 
fully done the plaintiff mud be nonfuited. \^Lenvrence J. There 
certainly are cafes in the books where the injury being direct 
and immediatei trefpafs has been holden to lie, though the 
injury were not intentional. As in Weaver v. Ward{c)^ where 
the defendant exercifing in the trained bands and firing his 
^uflcet accidentally hurt the plaintiff; and in Underwood y^ 

(a) 3 If'Uf. 41 r. S. C. 2 Bloc. 892. 

(h) 6 Term Rep, 128. and 8 Term Rep. ij^f, 

' Hevi/a^ 
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1803* tlnv/oH(0)^ where one uncocking a gun* It went off and accl- 

— — - dentally wounded a byftander. In Og/e v. iBames {b) it did not 
Lbami appear that the force which occafioned the injury was the %€t 

loaAY. ^ ^^ defendant. But it might have happened from the force 
of the wind or tide operating at the time diredily againft the 
force ufed by the defendant.3 Here th^ continuing motion of 
the carriage was not the immediate z€t of the defendant. [Lord 
Elknhrough* if I put in motion, a dangerous thing, as if I let 

159^3 loofe a dangerous animal, and leave to hazard what may hap« 
. pen, and mifchief enfue to any perfon, I am anfwerable in 
trefpafs.] The cafe of throwing the fquib {c) was put upon 
that ground, but that has never been ^approved fince. [Lord 
Ellinhdroiigb* That cafie to be fure goes to the limit of the law. 
LanvrenceJ. The queftion is, Whether the injury be immrJiatg 
from an a£l done by the defendant, or whether it be confequentud 
only from fuch zGt i If one turning round fuddeniy were lo 
knock another down, whom he did not fee, without intending 
it, no doubt the adion muft be trefpafs.] Perhaps a defendant 
might be liable in trefpafs for that which is the immediate con- 
fequence of a forcible aA done by himfelf; but for that which 
is not the immediate confequence of his own z€tp but is the 
confequence of fome other a£l which he negligently, impro- 
vtdentlyj or unlkiifally did, he is only liable in cafe. iGro/e J. 
There is a cafe put in the Year>book 21 //. 7. 28 a. that where 
one {hot an arrow at a mark which glanced from it and ftruck 
• another, it was holden to be trefpafs. Lord Ellenborougb* The 
only rule I believe will be found to be where the injury hap*' 
pens from an immediate ^€t of force of the defendant, there it 
is trefpafs. And if one put an animal or carriage in motion 
which caufes an immediate injury to another, he is the a£lor, 
the caufa ciufans. It is not to be wondered at that anions for 
running down (hips fliould hix^ been brought in cafe ; for the 
plaintiff would fail in almoft every cafe in proving that the in- 
jury happened from the immediate aQof the matter where the 
aflion is brought againft him : it happens more frequently 
from the negligent or improper execution of orders by fome of 

[597] ^^^ feamen, for which the mafter would not be liable in tref- 
pafs {d). The boundaries of anions cannot depend upon fuch 

(a) 1 Stra. ^g6. (b) 8 Term Rip. j88. 

\e) Scott ▼. SBepberJf 3 ITtl/. 403. 

[j) Vide M^Manw v. Crkkitt^ I Eq/i. Iq6. 

IllCt 


IN THE FORTY-THIRD YeAR OF GEORGE III. 597 

nice Calculations as whether the injury happened by- the lad 1803* 

impulfe given to a TcfTel or carriage by' the defendant: the — - 

only plain and folid diitindion feems to be, whether or not the ."* 

injurious a£b were done wilfully ; and though particular cafes Bjuiirl 

may have erred in the application of it, moft <tf them, particu* 

larly Ogle v. Barnes^ feem to have gone upon that principlp. 

X^I^tvrence ]• The word nvilfui^ and other words equivalent to 

ity were there ufed in anfwer to arguments adduced fronh cafes 

where the a£ls were nvilfully done, and with a view to diftin« 

guiOi thofe cafes from the principil one then in judgment be« 

fore the Court. Lt Blanc J. In feveral of the cafes where the 

word wU/uily has occurred it will be found that the Court were 

commenting upon other c^fes where the a&s were laid to be 

done noilfuUy. Lawrena J. No doubt trefpafs lies agaioft 

one who drives a carriage againft another, whether done wiU 

fully or nou Suppofe one who is driving a carriage is neglt* 

gently and heedlefsly looking about him, without attending to 

the road where perfons are pafling, and thereby runs over a 

child and kills him, is it not qjianflaughtcr ? and if fo, it muft 

be trefpafs ; for every maoflaughter includes trefpafs.] ^ 

Erjkifu and Hovelt in fupport of the rule. The diftinAion 
which was taken in Reynolds v. Clarke {a) has been adopted in 
all the fubfequent cafes^ that where the immediate zSt itfelf 
occafions a prejudice or is an injury to the plaintiff's perfon, CS981 
3cc. there trefpafs vi et armis will lie : but where the a^ itfelf 
is not an injury, but a confequence from that z€t is prejudicial 
to the plaintiff's perfon, -&C.9 there trefpafs vi et armis will not 
lie, but the proper remedy is by an a£lion on the cafe. So in 
Day V. Edwards (b)j Lord Keynon faid, <* If the injury be com* 
mitted by the immediate a£l complained of, the a£lion mud be 
trefpafs : if the injury be merely confequential upon that a&t 
an a£lIon upon the cafe is the proper remedy/' And he es- 
cmplifi<d it by the inftance (r) of a man throwing a log into the 
highway, which if, in the a£l of throwing, it hit another, it is 
trefpafs ; but if as it lies there the other tumble over it, he muft 
bring caO;. The declaration there charged that the defendant 
♦< fo furioujlyt negligently and improperly" drove his cart 
agabft the plaintiff's carriage that it overturned and damaged 

{a) 2 Lord Ray. 1402. recognifcd in BuU.N.P, 26. and 79.9 
where fome other cafes' are referred to. 

{i) 5 Term Rep. 649. {c) l Sira, 636^ 

it: 
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2803. ^ • ^t ^^^ conllat chat it was done wilfulfyf howcrtr Jurmify / 

— ^ and on the contrary, the allegation of its being done negUgentfy 

Leamb as well as.furiouily rebacted .the idea of wilfulDefs : yet the 

£aAT. Court held that the injury enfuing upon the immediate a£i of 

the defendanti the a£iion ought to have been trefpafs, and not 

cafe, as it was laid to be. In Ogie v. Bornet {a) the Coart 

could not fay that the zOi done was by the immediate agency of 

the defendants : it was charged to be dope by their negligence^ 

careleflnefs, ignorance, and unflctlfulncfs ; non conftat but that 

the zdi which produced the mifchief was done the day before ; 

they might not ha^e been in^ the fliip when it happened. In 

none of the cafes is it laid down as a branch of the diftindion 

C599] ^^^ ^^ 3^ Axmz muft be cither nvilful^ or iUtgal^ or violent^ in 

order to maintain trefpafs : the only queftion is, whether the 

injury from it be immediate. 

Lord Ellenbokough C. J. The true criterion (eems to be 
according to what Lord C. J. De Grey fays in Scvtt r. Shepherd^ 
whether the plaintiff received an injury iy force from the de^ 
fendant. If the injuriq.us zQ. be the immediate refult of the 
force originally applied by the defendant, and the 'plaintiff be 
injured by it, it is the fabje£i of an aAion of trefpafs vi et armis 
by all the cafes both ancient and modern. It is immaterial 
whether the injury be wilful or not. As in the cafe alluded to 
by my brother Gr$fej where one (hooting at butts for a trial of 
fkill with the bow and arrow, the weapon then in ufe, in ttfelf 
a lawful a£l| and no unlawful purpofe in view ; yet having ac- 
cidentally wounded a man, it was holde n to be a trefpafs* be- 
ing an immediate injury from an ad of force by another. Such 
alfo was the cafe of Weaver v. Wood^ in Hob. 134. where a 
like unfortunate accident happened whilft perfons were lawfully 
eftercifing themfelves in arms. So in none of the cafes men- 
tioned in Scoii V. Shepberi did wilfulnefs make any difference. 
If the injury were received from the perfonal a& of another, it 
was deemed fufEcirnt to make it trefpafs. In the cafe of iT^y 
V. Edvfords the allegation of the iOt having been Aotitfuriou/tf 
was underftood to imply an a£l of force immediately proceed- 
itig from the defendant. As to the cafe of Ogle v. Barmes^ I 
incline to think it was rightly decided ; and yet there are words 
there which imply foice by the a£l of another: but, as was 
•bfcrved, it does not appear that it muft have been the peifonal 

(a) 8 Tfrm Jtep. 188. 

aft 
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%0t of the defendants ; it is not even alleged that they were on ' 1 803. 

t>oard the fliip at the *time : it is faid indeed that they had the 

ure, dire£lion| and management of it ; but that might be 

through the medium of other perfons in their employ on board. 

That therefore might be fuflained as an a6lion on the cafe^ be- * 

eaufe there were no words in the declaration which neceiTarilj 

implied that the damage happened from an ^€t of force done 

by the defendants themfelves. I am not aware of any cafe of 

that fort where the party himfclf fucd having been on board 

this queftion has been raifed. But here the defendant himfclf 

was prefent, and ufed the ordinary means of impelling the 

horfe forward, and from that the injury happened. And 

therefore there being an immediate injury from an immediate 

a£l of force by the defendant, the proper remedy is trefpab \ 

and wilfulnefs is not neceflary to conftitute trefpafs. 

Gros^ J. I am of the fame opinion. Looking into all th« 
cafes from the Year-book in the 21 H. 7. down to the latefl; de- 
cifion on the fubjef^, I find the principle to be^ that if the in- 
jury be done by the a£b of the party himfelf at the time, or he 
be the immediate caufe of it, though it happen aqcidentaliy or 
by misfortune, yet he is anfwcrablc in trefpafs. The cafe men- 
tioned from Sirafigej that in Hotart, and thofe in the Tirm Rgm 
ports, ail agree in the principle. 

I^AWRBNCE J. I am of the fame opinion. It is more con- 
venient that the a£lion (hodd be trefpafs than cafe^ becaufe if 
it be laid in trefpafs, no nice points c:fn arife upon the evidence 
by which the plaintiff may be turned round upon the form of 
the a£lion, as there may in many indances if cafe be brought; 
for there if any of the witneffcs (hcJuId f^y that in his belief the C^oi] 
defendant did the injury wilfully, the plaintiff will run the rifk 
of being nonfuited. But in a£tions of trefpafs the dift!n£llon 
has not turned either on the lawfulnefs of the a£k from whence 
the injury happened, or the deGgn of th^ party doino it to com- - 
mit the injury: but, as mentioned by Mr. Juftice Black/lone in 
the cafe of S^c?// V. Shepherd {o)y on the difference between in- 
juries ^irr/? 0fr</ immediate^ or mediate and conftquetitial * in the 
one inftance the remedy is by trefpafs, in thv; other by cafe. 
The fame principle is laid down in Reynolds v. Clarke {h). As to 
Ogle V. Barnes f I certainly did not mean to fay that the diiUndion 
Ijarned on the wilfulnefs of the a£l ; I only made ufc of the 


(«) a Bku Ref, 895. 


{h) 2 Ld. Ray, 1402. 
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1803. word mifiil to diftioguifli that from other cafes which had been 

mentioned where the injurious ads were averred to be vM/uUy 

Lbamb done, and where as the ads complained of were charged as in* 
% MAT. tentionaly and the injuries done immtdiattly referred to 

them, trefpafs was determined to be the proper remedy. And 
fo I under ftand what was there faid by my brother Grofe. 
What I principally relied on there was, that it did not appear 
that the mifchief happened from the perfonal a£ls of the de- 
fendants : it might ha?e happened from the operation of the 
wind and tide counteraAing their perfonal eflbrts at the time : 
or indeed they might nut even have been on board.. Alleging 
that the defendant negligently did fuch an a£l may be fuilained 
by proof that it was done by his fcrvant in his employ in the 
abfence of the majfter, according to Michael v. Jlefir€e{a)^ fol* 
lowed up by Brucker v. Fromont {b). Thofe were a£lions on 
[6023 the cafe, and are reconcileable with M^Manus ▼. Cricketi (r), 
in which cafe the Court Held that trefpafs would not lie 
againft a mafter for the wiful a& of his fervant in driving his 
mafter's carriage againft another's carriage, againft the will of 
his mafter. 

Lb Blakc J. In many of the cafes the queftion has come 
before the Court upon a motion in arreft of judgment, where 
the Court in determining whether trefpafs or cafe were the 
proper remedy, have obferved on the particular language of 
the declaration. But in all the books the invariable principle 
to be coUeAed is, that wjiere the injury is immediate on the aft 
done, there trefpafs lies ; but where it is not immediate on the 
aft done, but confequential, there the remedj is in cafe. And 
the diftinftion is well inftanced by the example put of a man's 
throwing a log into the highway : if at the time of its being 
thrown it hit any perfon, it is trefpafs *, but if after it be thrown, 
' any perfon going along the road receive an injury by falling 
over it as it lies there, it is cafe. Neither does the degree of 
violence with which the aft is done make any difference : for 
if the. log were put down in the moft quiet way upon a man's 
foot, it would be trefpafs ( but if thrown into the road with 
whatever violence, and one afterwards fall over it^ it is cafe 
and not trefpafs. ^o here, if the^lefendant had fimply placed 
his chaife in the road, and the plaintiff* had run againft it in 
the dark, the injury would not have been direftj but in confe* 

(a) a Lev. 17a. . (2) 6 Term Rep, 659. {e) i £^, io€. 

qucfice 
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queace onlf of the defendant's previous improper zQt. Here 1803. 

however the defendant was driving the carriage at the time 

with the force neceflary to move it along, and the injury to the .^^^^ 
plaintiiF happened from that * immediate ad : therefore the re- . Brat. 
medy mud be tcefpafs : and all the cafes^will fupport that prin- [*6o33 
ciple. It is chiefly in adlions for running down veflels at fea 
that difficulties may occur y becaufe certainly the Jirce which 
occafions the injury is not fo immediate from the a& of the 
perfon (leering. The immediate agents of the force are the 
wind and waves, and the perfonal zQt of the [Arty rather con- 
fids in putting the veflel in the way to be fo a£ted upon : and 
whether that may make any difference in that cafe 1 will not 
now take upon me to determine. But here, where the per- 
fonal force is immediately applied to the horfe and carriage, the 
things, a^ed upon and cauGng the damage, like a finger to the 
trigger of a gun, the injury is immediate from the zEt of driv« 
ing, and trpfpafs is the proper remedy for an immediate Jiijury " 
done by one to another: but where the injury is only confe* 
quentiai from the uGt done^ there it is cafe« , 

Rule abfolute. 


Pedley ag(fifij Westmacot. Mh^'z^L 

,/^ARROW and Marryat^ upon {hewing caufe againft a rule ^ij^ Court 

for fctting afide an award, objedlcTl to the Courtis enter- have jurifdic« 

taining jurifdi£tioa of it, becaufe the confent in the fubmiflion- ^'"°" *" ^^ 

bond was to make the award a rule of Court indead of iht fut* ^*V^ *° ** 

m£^(Mf to the award, which was not within the words of the thcd.9&ro 

ftatute f & 10 )F. 3, c. 15. / I. njaking it lawful for parties, ^- 3<^« *5->. 

•* defiring to end any con trover fy, &c. by arbitration, to agree ^^"?2. ^ . 

•< thzt Xh^ir fubmtjjion of tl^ir fuit to the award of any perfon bond were to 

^ (hould be made a rule of any of his majefty's courts of re- malce the a* 

« cord>*' • &c. And they cited Hartifon y. Grundy (a), where ^f''/^* '"*^*** 

the fame objeaion prevailed. But liijhn/z^k 

The Court referred to a cafe, furniflied them by the Mafter, of Court, 

of Powell v. Phillips^ E. 30 Geo. 3. (*), where the fubmiffion- r»6Q4l 

{a) 2 Stra. ri78; 

(b) The fiime cafe is referred to in 2 TsJd*i PraB, 734, as of Ei 
toGeo.^, 

bond 
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1803. bond ftating that the award ibould be made a ruFe of Court iii<> 

(lead of the agreement, was holden to be no objedion. And 

Pbdlsy ^jjjg^ Loy^j EUenborough faid, was the later and more fenfible 
Wfi«TMA« determination, and therefore the objefilion here was over* 
^OT. ruled; and 

Erjktnej who had moved for the rule to fet afide the a#ard^ 
was heaid in fupport of his obje^ions to it« 


IB 


May 23d* '^be KxNG againft The SheriflF of MiddLesesC. 

After a bail- 'T^HIS came 00 upon a rule to (hew caufe why upon payment 
^ndtil'i^"' **' ^"""^ ^*^ defendant in the original caufe) to Uaki 

tachmcnt ^^^ another, adminiftrators olCouJfmdker (the plaintiffs) of 88/1 
ilTucd againft 14/* aJ. and intereft, the debt due at the tinie when the a&ion 
the fhcTiff for y^^ commenced, with cofts, the prefent attachment againft 
in' th "body '^^ (hcriflFfor not btinging in the body (hould not be fet aGde 
the Court with cofts to be paid by the plaintiffs to the defendant, the flie- 
will relieve yiff^ q, his attorney. 

m^t°o/'what ^^^ original wiit was i(rued in Oader laft, indorfed for bail 
is due to the for 88/. and upwards^ by virtue of an a(Edavit fwom on the 
extent of the 29th of October, that the defendant was indebted to the plain- 
r^^llb^d"'^^ tiffs in 88/. and- upwards, upon a bond * in the penal fum of 
though leVi T^p/- ^3^- 4^*1 conditioned for payment of 354/* 6/. %d. witk 
than the intereft from the 17th of May preceding, by four quarterly in- 

plaintiff's dc- ftalknents, of which one inflallmcnt only was due at the time 

of iffuing the original writ. Subfequent to the iffuing of 
[ ^^5] the original writ, and before the iffuing of the writ of 
pluries teftatum fpecial capias, on which the defendant was 
arretted, another inftallment had become due ; bat no new affi« 
davit of debt being made, the latter writ was ic^dorfed for bail 
in the fame fum as the firft, and the defendant gave bail to the 
(heriff in i76/.» double the fum fo indorfed. The rule for 
bringing in the body expired on the 3d of February, when no 
bail being put in above, the attachment iffued. , The plaintiflfs 
now claimed for inftallments due and intereft upwards of 176/, 
iKiides the cofts. 

Gibbs (hewed Caufe againft the rule, and contended that die 
(heriff, being in contempt, could only be relieved on payment 
of the whole fum due on the original bond put in fuit, and that 

- the 
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the plaintiffs were not limited in their demand by the penalty 1803. 
of the bail-bond taken by him, they being injured to the amount •"""'^ 
of all that they might have recovered agalnft the original defend* alain^^ 
ant in the fuit. And he cited Heppel v- King {a)^ Stevtnfgn v. The Sheriff 
Cameron {i), and Fowlds y. Mactntojb {c)\ in which latter cafe ofMinDLs- 
a bail-bond had been taken. "^^^ 

Park^ contrat faid that in the two fiift' mentioned cafes no bail- 
bond had been taken by the iheriff, which was a breach of his 
duty, and the defendant was thereby put In a worfe condition 
than he ought to have been. And though there was a bail* 
bond in the la(l*mentioned cafe in C B. ; yet in the firft edi- f^oQ 
tion of Tid^s PraSi. i vol. 166. (omitted in the 2d edition), a 
cafe was mentioned of Stakey v. Peel^ E. 25 Geo^ 3., a« contrary 
to that. The bail below are only liable to the extent of the 
debt actually due within the penalty of the bail-bond ; and the 
flieriff is only liable for what the bail would other wife have beeo 
liable to. 

Curia (J) adv. vult. 

Lord Ellemborough C. J. now dielivered the opinion of 
the Court. - This was a rule for fetting afide an attachment 
againft the (heriff in a caufe of Haies v. Wailejf for not bring- 
ing in the body, on payment of the debt due at the time the 
a£tion was commenced. The a£iion was debt on bond for the 
penalty given to fecure the payment of money by inftallments. 
It was contended that the (heriff could be relieved only upon 
payment of what was due to the plaintiff; for which purpofe 
Heppel V. King (f ), Sievenfin v. Cameron {/), and Fowidi v. Ma- 
0nto/b (g) were cited. On the other hand we were referred to 
I Tidd*s PraBicej 166. (ift edition). The queftioh we had to^ 

{a) 7 Term Rep, 370. (3) 8 Term Rep, 28. 

{e) 1 H. £Iac.2^y 

(d) Lawrence j* obferved that there was an inaccuracy in the 
\7ording of the report of Heppel v, Kia^p 7 Term Rip* 372. in what 
he is made to fay concerning the reeogni%atice of the bail below. Bail 
below do not enter into a re^ognisiaoce, but give a batl-^oiu/ to the 
flieriff. 

(0 7 Term Rep. 370. (/) 8 TermR^, 28. {g) i H. Blae.2$^ 

Vol. IIL Qjl confidet 
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confider was* Whether the iberiflr (hould be liable beyond the 
penalty of the bail-bond i and upon full confideration of the 
The ^< ^'<^ cafes cited we are of opinion that he ihaU not be liable beyond 

Thfsheriff fuch penalty, 

of MlDDLt- 


^E?, 
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ACCORD AND SATISFACTION. 

ONE of three joint covenantors gives 
a bill of exchange for part of a 
debt fecuredby the covenant, on which 
bill judgment is recovered : held fuch 
judgment to be no bar to an adkion oi 
covenant again (I the three ; fuch bill, 
. though dated to have been given for 
the payment and in fatisfadiion of the 
debty not bein? averred to have been 
accepted as fatisfadtion, nor to have 
produced if In faft. Drake^ Clerl v. 
Mitchell and oihertf H. 43 6- v 

Pa^e 251 


I 


ACTION ON THE CASE. 


In an a6^ion againft three, wherein 
the plaintiff declared that th&y had the 
loading of a hogfhead of the plaintiff's, 
for a certain reward .to be paid to one 
of them, and a certain other reward to 
the other two, and that the defendants 
fo negligently conducted thcmfelves 
in the loading, &c. that the hogihead 
was damaged: held that the gill of 
the adion was the tort, and not the 
ContraS out of which it arofe ; and 
therefore that on plea of not guilty, 
the two being acquitted, judgment 
might be had again (I the third, who 
was found guilty. Govett v. Radnidge 
and others f M. 43 Geo, 3. 62 

^. Where a Plaintiff declared that the 
defeodants,xirho bad ^bartered big ihip, 


I 


put on board a dangerous commodity, 
(by which a lofs happened) without 
due notice to the captain or any other 
perfon employed in the navigation, it 
lies upon him to prove . fuch negative 
averment. And it being (hewn that 
the commodity was delivered by the 
defendants' officer, and received by 
the firft mate of the plaintiff's ihip 
(which firfl mate was dead, and no 
other perfon was prefent to depofe to 
the converfation which palled between 
them ) ; held that the bed evidence of 
the fa6l could only be given by the de< 
fendants' officer, who delivered the 
commodity on board to fuch firil mate^ 
and that the ad^ion could not be 
fuftained by fecondary evidence. JVtl* 
Rams V. The Eaft India Company , M. 
4< Geo. 3. Page «9» 

3» No action will lie for' not preventing 
but permitting andfufferhg the plaintin 
to be arreftcd, after payment of debt 
and coils owing to the defendant, up- 
on a writ fued out before fuch pay- 
ment. Malice is the gift of all adtions 
for injuries of that nature. Page v. 
Wl^e^ tl. /^^G. 3. 314 

4. In an adtion again ft the hundred on 
the ftat. 9 G. i. c. 22. for damage 
fuftaincd by the wilful burning of the 
party's barn, it is a precedent condition 
that the party grieved fhould within 
the time limited give in his examina- 
tion upon oath before a magiftrate 

(^^ 2 whethft 
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whether or not he knew the offender 
or offenders, or any of them ; and an 
examination on oath, in which the 
party only fwore that he fufpeded 
that the fa6l was done by fome pef- 
fon or perfons to him unknown, is not 
fuflicient within the (latute, ftill lefs 
in fuppor' of an averment in the de- 
claration that he gave in fuch exami- 
nation, &c. in and by which it ap- 
peared that the plaintiff' did not know 
the perfon or perfons who committed 
the fa6l. For non conilat^ by the 
terms of fuch ea^minarion that the 
plaintift did not know fome of the of- 
fenders, if there weic feveral. Tbur* 
tell V The Inhah'Uanii of the Hundred of 
Afuif^rd and Loihiftt^ landp in the county 
9/ Syjffih. H 43 Q. 3. Page 4CX> 

j. Where one accideiitally drove his car- 
riage againft another's, the remedy is 
iretp'tfi and not cmfe f the injury being 
immediate from the a£l done ; though 
be were no otherwife blameable than 
by driving on the wror^g fide of the 
road in a dark tiight. The diftin^ion 
is, that where the injury is immediate 
from an a A of force by the defcndrt.it, 
the remedy is in trefpafs ; where the 
injury is only confequential to an ack 
before done by the defendant, there 
an adioQ on the cafe lies. Leame v. 
£ray,.B. 43 ^' 5- 593 

ACT OF GOD. 

&« COKDITION, No. I. 

ADMINISTRATOR, EXECU- 
TOR, flee. 

I. Where the plaintiff had recovered 
judgment again ft a te flat or in his life- 
time, and afterwards had judgment of 
execution againft the executors in fcire 
faeiaty upon which judgment he fued 
the execut«*rs in debt in the detinet^ 
fu^geiling a devaftavit : held that the 
executors hei'>g fixed conclufively with 
affitsby fuch latter judgment, the iflue, 
vpun non detinet^ lay upon them to 
prove the due adminiffradon of fuch 
aflctd, otherwife the plaintiff was en- 
titled to recover. H^ife v Bagift and 
mnoiheTf iff 43 G. 3. 2 

^. ^ declaration a^^ainftan executor fug- 
gcdiag a devajiavit^ broi^ht in the 


detmeionlj^ is at any rate cured bf 
▼erdid. But feroble, that indcpend* 
ant of the verdict the plaintiff on fncK 
a declaration may take judgment de 
bonis tellatoris. P^f^ * 

3. A count in affumpfit tq. the plaintiff' 
«/ executrix f for money paid by her to 
the defendant's ufe, may be joined with 
another count on promifes made to the 
teftator : for, non conflat but that Ihe 
may have been compelled to pay the 
money upon an obligation by the tef- 
tator as furcty for the defendant to a 
creditor ; in which cafe the law would 
rali'e an affumpfit in him to reiroburfe 
the teftator's effate. and the money fo 
recovered by the executrix would be 
affets. Ordy. fenwickt Executrix, i5c. 
in Error, M 43 G %. 104 

4. A n a^ion at law lies againft an execu- 
tor to recover % fpecific chattel be- 
queathed, after his affent to the be- 
queft. Dee on the cevnfe of Lord Swfc 
andSele v. Guy, ^'Vf 43 G 3 120 

J. Evidence o^ an acknowledgment by 
the defendant within fix years of an 
old exifting debt of above fix years 
llandini; due to the p'aiatiff's intcffate, 
but which acknowledgment was made 
after the inte' ate's death, will not fup- 
port a count by the adminillrator, lay- 
ing t 'C promifc to be made to hit in - 
tellate, to which the ftatutc of Hmita- 
ttonft was pleaded. Sarell^ Admniflra'- 
tor, Isfc. V. iVine, H 43 G. 3. 4^9 

AFFFDAVIT. 
See Affidavit to hold to Bail. 

AFFIDAVIT TO HOLD TO 

BAIL. 

1. In an affidavit to hold to bail for \tl, 
and np^ardt, it is not fufficient to ne^ 
gative a tender in bank notes ofihefaid 

Jum of i6l and upwards; though if 
the negative had been of fuch tender 
of the faid fum only, that would be 
taken to refer to the fpecific fum men- 
tioned which might be fo tendered. 
Ford V. Lover, M. 43 G. 3- no 

2. A f jreigner whofe general refidence is 
abroad, and who only landed here for 
a temporary purpofe, viz to make an 
affidavit to hold the defendant to bail* 
may properly defcribc his place of 

abode 


ANNUITY. 

abode to be in his own couDtry, and 
not at the place where the affidavit 
was fwoni, within the meaning of the 
rule of court, Mich. i§ Car 2. Bouci 
V. KUtoe, Jl/. 43 G. 3. Page 1^4. 

3. One who became furety for the de- 
fendant before his difcharfre under an 
infolvent debtor's adt, and was after- 
wards obliged to give a new fecurity of 
' a bond and warrant of attorney, &c. 
for the old debt» cannot thereupon 
hold the defendant to bail hj an affi- 
davit as for fo much money paid to his 
ufc. Taylor \» Biggins, M. 43 G 3. 

i6q 

4. One who was difcharged out of cul- 
tody upon an arreft in a former adion, 
for default of the plaintiifin not de- 
claring agaiiift him in time, cannot be 
hoi Jen to fp^cial bail under a fecond 
writ for the fame caufe of ad ion in 
fubftance ; the Brft affidavit to hold to 
bail being adapted to a demand in tro- 
ver for goods, and the fecond for 
money had and received upon a fiip- 
poiition that the ffoods had been fold 
by the defendant for the plaintiff, and 
the money received to his ufe. Im/ay 
V. E^ejsen^ H* \%G. ^. 309 

AGREEMENT. 

I. An executory agreement for the mak* 
ing and putting up of certain machines 
in the party'd houfe is required to be 
ftamped like any oth'er agreement, not 
being within the exception in the damp 
zBs in favour of agreements, &c. for 
or relating to the fale of goods. Buxton 
V. BedaL^ ff.^^G 3. 303 

t. A parifh cannot difcharge themfelvcs 
. by any agreement with others from a 
liability to do a<^ required of them by 
law. Rex v. The Mayor, l^c. of Li- 
verpool, M. 43 G. 3. 86 

ANNUITY. 

J. Where the grantee of an annuity, fet 
aiide for a defective regiilry, brings an 
a6lion for money had and received, to 
recover back the confideration^money 
paid for it, -the grantor may, under a 
plea of fet off, let off the payments 
made in refped. of fuch annuity, 
though for more thaa fix years, uulcfs 


APPEAL. 


Cog 


the plaintiff reply the ftatute of limita* 
tions. Biiii v. Hieh, AI. 43 G 3. 

Page i5 
3. The firff part of a memorial of an an- 
nuity dating a bond, bv which certain 
perfons became bound to the grantee^ 
may be explained by a fubfcquent part 
fctting forth another bond, in which 
the firft is recited aa a joint and tevrral 
bond ; fuch recital not being inconiift- 
ent with the preceding allegation, but 
only explaining what was before kft 
(hort in the defcription of the firfl bond. 
Coare y. Giblett^ -fe. 43 G 3. 46 1 

3. Where a mci^ ial of an annuity 
omitted to rcgiltcr certain bonds* 
whereby the grantor for whofc life the 
annuity was granted bound himfelfto 

' pay the grantee a cettain fum if he 
went abroad in a military capacity 
during three fevcral years following 
the grant of the annuity : held that the 
annuity was thereby vacated ; and the 
Court thereupon fet aftde the warrant 
of attorney and judgment given 
amongft other in (Iri meats for fecuriug 
the annuity. Chawner v. IVhaley, £» 

43 C. V , 500 

4. A deed for fecuring an annuity con- 
taining a ilipulation that the trullee 
(hould permit the grantor to take the 
rents and profits until default in the 
payment of the annuity, and that 
in cafe the annuityjhould be in arrear for 

Jtxty daySf the irtiltees might enter and 
raife fufficient to fatisfy it, and fuffcr 
th^ grantor to take the overplus from 
time to time, is not fatibficd by a nie. 
morial only dcfcribing fuch deed as 
containing the ufual powers 0/ entry and 
dijl efsy and perception of the rents 
and proBts of the premifes, for better 
fecuring and enforcing the payment of , 
the annuity. Des Enfans v. O'Bry^f 

^' 43 C- 3 559 

APPEAL. 

I. By /. 19. of flat. 13 C 3. e, 78. 
where an order of jutlices has been 
made for Hupping up a road, an appeal 
is given to the ** the party grieved by 
•• any fuch order or proceeding at the 
•• next Quarter SeJJions after fuch order 
•' made or proceedings had** Uc, : held, 
that the appeal mud be made to the 

Q^q 3 Quartet 


eim 


ASSUMPSIT. 


Quarter Seflions next after the order 
made^ without refercnc« to any notice 
received by the appellantof fuch order. 
Rex V. the Jujitces of Stfjordjhire. M. 

43 '"• ^ ^^4^ »5' 

2, If upon an appeal lodged againd an 

order of removal . the Scfiions arc of 

opinion that reafunahle Tunice has not 

been given by the appellant to the re- 

fpondent parlHi, tluy cannot diTmirs 

the appeal on the ground that notice 

might have been given, in time, but 

are bound by the diredion of the ilat. 

y G I. r. 7. yi 8. to adjourn the ap 

peal to the next feflioua Rex v. The 

Jufi'ices of Buck'mghawjhtrey H. 43 C 3. 
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, ARBITRATION. 
See Award. 

ARREST. 

1 . A defendant in a caufe, attending ^n 
arbitrator to be examined a^ a uitnt'fs 
under a rule of Courf, is privileged 
from arreil, eundo, morando, et re- 
de undo. Spence v. ^Stuart y Bart. M. 

43 G. 3; . . . «9 

a. No aAion will He for not preventing but 
permitting and f^ijfferlng I he plaintiff to 
be arretted, after pavment of debt and 
colls owing to the aefcndant, upon a 
writ fucd out before fuch payment. 
Malice m the gill of all adlions for *n- 
juries cfthat nature.. Pages. IVipU^ 

^' 43 ^- 3- 3^4 

ASSETS. 
See Administrator, if/c. No. 3. 

ASSUMPSIT. 
See An^viTitf No. i. 

1 . The defendants gave the plain tiiF their 
own bills, accepted by third perfons, 
in exchange for acceptances of other 
bills drawn by them on him ; the dif- 
ferent fets of which tallied in the grofs 
amount, except a: few (hillings in one 
inftance which was paid at the time, in 
order, as it was expreifed, tojuu/b the 
tranfaSion; and except that in two in- 
fiarices out of five the acceptances fo 
given by the difcndants were made 




payable two days before At counter* 
acceptances of the plaintiff: Wut do 
flrefs was laid at the time on tfaefe 
trifling diUftrtncea. Htrld that the 
tranfadioD bein^r that of an ahfohoe ex* 
change of fecurities, each party waa 
confined to his remedy on thofe fecu- 
rities, and that the law would not raifc 
an imp! ltd promife in the defendants, 
who had become bankrupts, to re-pay 
to the plaintiff the amount on the ba- 
lance of his acceptances paid after 
fuch bankruptcy. Buckler ▼. Butii'- 
vimt and H^h'Ue^ M, ^$ G . 3 . Page 7 1 
. A count in affumpfit to the plaintiff 
ae executr'tx, for money paid by her to 
the defendant's ufe, may be joined with 
another count on promifes made to the 
tcftator: for non con Hat but that flic 
might have been compelled to pay the 
money upon an oUigation by the tefta- 
tor as furety for the defendant to a cnrc- 
ditor, in which cafe the law would 
raife an affumpfit in him to reimburfe 
the teftator's tftate ; and the money 
fo recovered by the executrix would be 
affcts. Ord v. Fenwicif JExecvtrix m 

Error. M, j\$ ^'3' *^ 

. Where the plaintiff lent his mdorfe- 
ment upon a bill at the defire of the 
drawer, but without any privity with 
the defendant, (the acceptor,) who 
had himfelf no coiifideration at the 
time for fuch acceptance ; and the day 
before the bfU became due the defend- 
ant became bankrupt, and it was imme- 
diately afler taken up by the plaintiff (the 
Jndorler) out of the hands of indorfee: 
held that the bill being proveable as a 
debt under the defendant's commiflion, 
and their being no privity of contrad 
between thefe parties collateral to the 
bill, like the cafe of principal and fore- 
ty, nor any promife of indemnity, the 
plaintiff could not recover the amount 
of the bill paid after the bankruptcy 
againft the defendant who had obh- 
tained his certificate. Houle ▼• Baxter^ 
M, 43 G. 3.^ ^ 177 

. Where credit was given by infurance 
brokers in an account delivered in by 
them to an underwriter for the' preini- 
urns of re-affurances, declared illegal by 
the ftat. 19 G. 2. c 37. ,afttr which 

the affured gave oolite to the brokers 
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tiot to pay the money over to the under- 
writer, and iademni6ed them for with- 
holding it : held that the underwriter 
could not maintain an adlion agrainft 
the brokers to recover fuch premiums 
as for money had and received by them 
to his ufcy the tranfa^ion being ille- 
gal, and the money not having been 
a6kually paid, but only credit given for 
it on account. Edgar and another^ 
Affigneet nf Garden^ a Bankrupt v. Faw- 
ler^ H, 43 G. 3. i'age 222 

5. A garniihee, againft whont a reco- 
very was had in the mayor's court in 
foreign attachment after a fummons to 
the defendant there, and nihil returned, 
may protect himfclf by giving fuch 
proceedings in evidence upon non af 
fumpiit in an adion to recover the 
fame debt brought by the defendant 
^below/ without proving the debt of 
the plaintiff below, who attached the 
money in hi^ hands : although by the 
courfe of proceedings in the mayor's 
court bail not having been put in, the 
plaintiff below was not obIig-;:d to prove 
the debt to entitle himfelf to recover 
againd the garnifliee. M*Daniel ▼. 
Hughes, H. 43 G. 3. 367 

AUCTION. 


I . Where the agent of the owner at an 
au6lion for the falc of an cftate put it 
up in fo many lots at certain pricee, 
and no perfon bidding for the fame, 
he put it up again in fewer lots at other 
certain prices , and ilill no perfon bid- 
ding, he put it up all together in one 

^ lot, at a certain price ; and on no per- 
fons bidding, the eltate was withdrawn 
from fale ; 'neld tiat this is not a bid- 
ding of the owner by an agent, fo as 
to fubje^ the party to the andion 
duty for want of a notice in writing to 
the au6lioneer (previous to the auc- 
tion) of fuch agency as required by 
flat. 19 G. 3. c ^^. and zi G. 3. £ 
37. in order to excufe the owner fron: 
the payment of the auction duty. Cru c 
V. Cr#j^, /f. 43 G. 3. 337 

AWARD. 

I. Where the lelTor of the plaintiff and 
the defeadant ia cjedment had before | 


referred their right to the land to an 
arbitrator, who had awarded in fa-» 
your of the leffor, the award concludes 
the defendant from difputing the lef^^ 
for's title in an adion of ejedment. 
Doe d, Morris and another v. P offer ^ ^ 
M. 43 0. %, Page 15 

2. If an arbitrator profefs to decide up- 
on the law, and he miftake it, the 
Court will fet afide the award, although 
the arbritator's rcafons do not appear 
upon the face of the award, but only 
upon another paper delivered there- 
with. 80 it feems it would be if fuch 
reafons appeared in any other authen- 
tic manner to the Court. Kent v. Elftoi^ 
and other tf M. 43 G. 3. 18 

3. The Court have jurifdidion in the 
cafe of an award under the flat. 9 ^ 
\o IV 3. f. I J , though the fubmif* 
fion bond were to make the award a 
rule of Court, inftead of the fu^mtffioHm 
Pediey v. WeJimaCot^ E. 43 G. 3. 60$ 

BAIL. 

^e^ Affidavit to hoLd to Sail. F&ac« 
TiCE, No. 15. 

1. 'Time enlarged for bail to furrcnder a 
bankrupt under examination. . Afaude 
V. jfcue/t, M. 43 G. ;. 45 

2. B. R^ have power to bait in dilcteti m 
in ail cafes of felony, af« well a.^ ^ ^Uer 
offences. Rex v. Marks^ M. 43 G, ^. 

163 

3. One, who was committed to Ne^tU" 
gate by commiilioners of bankrupt for 
not anfwering fatisfadlorily to certain 
qufdions, mull, for the purpofe of 

^ing furrendered by his bail in a civil 
fuit, be brought tip by habeas corpus 
ilfued on the crown fide of the court, 
on which fide alfo mud be taken the 
fubftquent rule for his furrender \x\ the 
adiion, his commitment pro forma to 
the marflial, and his recommitment to 
Neit'gaie charged with the feveral mat- 
ters. Tay/or*! cn/e, H. ^^ G 3. 2;1 
|. Where, after due notice of render 
of the principal, the plaintiff flill pro- 
ceeds againfl the bail in the a^ion of 
debt upon the recongnizance, becaufe 
no offer was made by them to pay the 
cofls in the fuit againd them, nor any 
rule obtained by them to flay proceed- 

Q^q 4 »ng« 
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BANKRUPT. 


ingft in the a(5lion again ft them on 
payment of cofts ; held the fubfequent 
proceedings irregular, being contrary 
to the ruie of court. Trin. i jfnn. 
which fays that on fuch notice of ren- 
der all further proceedings again (I 
the bail (hall ceafe. Jsyrne v. jlgutiar^ 
H^ 43 G. 3. Pa^e ^06 

5. One who was difchargt*d out of cuf- 
tody upon an arreft in a forriier ac- 
tion, for default of the plaintiff'in not 
declaring againft him in timc^ cannot 
be hoMen to fpecialbail under a fccond 
vrrit for the fame caufe of a6tion in 
fuhftance; the firfl affidavit to hold to 
bail being adapted to a demand in tro- 
ver for goods, and the fecond for 
money had and received,^ upon a fup* 
pofition that the goods had been f(»ld 
by the defendant for the plaincifF, and 
the money received to his ufe. Jmlay v. 
Elkfsen^ H. 43 G. 3. 309 

6* Upon a writ of error fued out by the 
principal after the bail are fixed, and 
proceedings againft them in fcire facias, 
the Court will only (lay proceedings 
againft the bail pending the writ of 
error on the terms of the bail's under 
taking to pay the condemnation money, 
and thecofts of the fcire facias; and, 
/<if it be a cafe in which there is no bail 
in error,) to pay the cofta alfo of the 
writ of error if judgment ftiould be af- 
firmed. Buchanan ▼. Alden and an- 
other,. E» 43 G. 3. 546 

7. If the fecond writ of fcire facias be 
in proper time on the file in the (he- 
riff's office, that is fufficient to warrant 
proceedings againft the bail, though it 
Were not entered in the fcire Ucias 
book in the (herifpB office, which is 
merely a private book for his own con- 
Yenience. Hey ward v. Rennard and 
mnothcTf E. 43 G. 3. ^70 

BANKRUPT. 
See Assumpsit, No. i. Bail, No. 3- 
Bills of Exchange, &f<. No- i. 
Stopping in Transitu. 

I. In an aclion by the affignee of a bend 
given to the Lord Chancellor by the 
petitioning creditor of a bankrupt un- 
Ucr tiic ftat. 5 G. 2 c. 30./ 23. (and 
ViU ch w<j8 afii^ncd by ihc Lor J Cr.an 


cellor to a creditor of the banknipt» 
on the ground of the commtifioii hav- 
ing been fued out fraudulently); 
wherein the defendant by hia pica fet 
forth the Lord. Chancellor'a cider for 
the affignment; whereby tt appeared 
^hat he had previouily ordered a ctr^ 
tain fitnty received by the defendant of 
the bankrupt, to be refunded* aodyiir- 
ther ordered the bond to be affigned to 
the plaintiff, and the cofba of the peti- 
tion CO be paid by the defendant $ and 
then the plea averred payment before 
the fuing out of the plaintifF'a writ of 
the particular fum mentioned, and the 
cofts, in fa/is/aSion of the datnagu fuf* 
tained by the bankrupt's eftate ; and 
that neither the plaintiff nor the bank- 
rupt's eftate had fuftained any other 
damage ultra the fums fo paid to the 
plaintiff: held fuch plea to be no an- 
fwer to the adion ; for by fuch order 
of the Lord Chancellor muft be under- 
ftood that the whole penalty of the 
bond was affigned to the plaintiff as 
creditor and affignee of the eftate un- 
der a fecond commiffion, (and the 
party jjrievcd by the firft fraudulent 
commiffion), by way of fatisfaflion In 
damages for the injury fuftained But 
it was alfo confidered to be competent 
to the Lord Chancellor to review the 
former order, even after judgment for 
the plaintiff for the whole penalty, and 
to dire«5l the whole or any part of fuch 
penalty to be applied accordingly. 
Smithy v. EdmBnfon, M- 43 G 3 . Fagezz 
It fecms that fuch a bond is not with- 
in the ftat. h £2^ 9 /f^. ^. c. \\, f. 8. 
by which a jury is to affg£s damages ; 
bccaufe by the ftat. 5 G^m"^- 30. the 
damages are to be afcenmed by the 
Loid Chancellor; although he may 
affift hie coofcience by directing an in- 
quiry before a Mafter or an iffue at 
law. ih. 

3« Time enlarged for bail to furrender a 
bankrupt under examination. Maude 
▼. 7ow//; M. ^3 G. 3. 145 

4. where the plaintiff lent his indorfe- 
mcnt upon a bill at the dclire of the 
drawer, but without any privitv with 
the defendant^ (the acceptor,) who 
had himfelf no confideration at the 
time for fuch accopiaoce ; and the day 

before 
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before the bill became- due tbc defend- 
ant became bankrupt, and it was im- 
mediately after taken up by the plaintiff 
(the indorfer) out of the hands of the 
indorfee : held tUat tlie bill being 
proveable as a debt under the defend 
ant's commidion, and there being no 
privity of contraA between thefe par- 
ties collateral to the biil> like the caft: 
of principal and furety, nor any pro- 
mifc of indemnity t the plaintiff could 
not recover the amount of the bill paid 
after the bankruptcy a;;ainil the de- 
fendant, who had obtained his certi- 
ficate. Houles. Battery M 4^ G. 3.n 

Page I'i't 
5. One who had committed a fecrct a6l 
of bankruptcy procures the defendant 
to Irnd him his acceptance, and as a 
fecurity pledges the leafe of his houfe ; 
and having drawn the bill payable to 
his own order, indorfrs it to the plain- 
tiff for a valuable confideration, with- 
out notice of his bankruptcy : held 
that, in an action by the plaintiff, as 
indorfee, again ft the acceptor, the lat. 
ter could not defend himfclf on the 
ground of the drawer's bankruptcy at 
the time of fuch indorfement, or be- 
caufe the ailignees had withdrawn 
from him the leafe depofited as a fecu- 
rity.. j^rden ▼. Ifatiinst N. 43 G. 3 

€• Where time is to be computed from 
an a6l done, the day on which fuch 
adl is done is to be includid in the 
computation. Therefore, where the 
flat. 21 Jac. I. c. 19. f, 2. enads 
that a tiader lying in prifon two 
months //. e. two lunar months) after 
an arrell fur debt (hall be ac'.jud^rcd a 
bankrupt, that includes the day of the 
arreft. Glqffingion and oth^rx, ^Jpgnecs 
of Dlciey a Bantrufi, v, Rawlim, H 
43 G' 3- -^07 

BARON AND FEME. 

See Husband and Wife. 

BASTARDY— ORDER OF. 
See O&DER OF Justices. 

BILLS OF EXCHANGE, &c. 

i« The defendants gave the plaintiff their 
own bills> accepted by third perfons, 


in exchange for acceptances of Other 
bills drawn by them on him, the differ- 
ent fets of which tallied in the grofs 
amount ; except a few fhillings in one 
infiance which was paid at the time, \n 
order, as it was expreffed, tojini/h the 
tranfaSion ; and except that \n two 
inftances out of five the acceptances fo. 
given by the defendants were made 
payable two days before the counter- 
acceptances of the plaintiff, but no 
flrefs was laid sit the time on thefe 
trifling differeacea. Held that the 
tranfadlion being that of an ah/olute ex* 
change of fecurities, each party was 
confined to his remedy on thiife fecu- 
rities, and that the law would not 
raife an implitd promife in the defend- 
ants, who had become bankrupts, to 
repay to the plaintiff the amount on 
the balance of his acceptances paid af- 
ter fuch bankruptcy. Buckler v. BuitU 
vant an J fi^hltef A/. 43 G. 3. Page 7 s 

2. Where the plaintiff lent his indorfe. 
ment upon a bill at the defire of the 
drawer, but without any privity with 
the defendant, (the acceptor,) who 
had himftlf no confideration at the 
time for fuch acceptance ; and the day 
before the bill became rluc the defend- 
ant btcaine bankrupt, and it was im- 
mediately after taken up by the plain- 
tiff (the indorfer) out of the hands of 
the indoifee : held that the bill being 
proveable as a debt under the defend- 
ants* commiffion, and there being no 
privity of contraA between thefe par- 
tics collateral to the bill, like the- cafe 
of principal and furety, nor any pro- 
mife of indemnity, the plaintiff could 
not recover the amount of the bill paid 
after the bankruptcy agair.ll the de- 
fendant who had obtained his certifi- 
cate. H9ue v. Baxter y M. ^3 G. 3. 

177 

3. One who had committcJ a fecret aft 
of bankruptcy procures tj>e defendant 
to lend him his acceptance, and as 1 
fecurity pledges the leafe of his lioufc ; 
and having drawn the bill payable to 
his own order, iiidoifes it to the plaintiff 

.for a valuable confideration> without 

notice of his bankruptcy : held that, 

in an adion by the plaintiff, as indorfee, 

agaiuft the acceptor, the latter couM 

* n It 
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not dcffend htrnfclf on tlie firronnd of 
the drawer's bankruptcy at tne time of 
fuch indorfement, or bccaufe the af- 
fiances had withdrawn from him the 
leafe depofited as a fccurity for his ac- 
ceptance. Arden v. Wathns^ H. 43 

G. 3- ; . ^f^g^ 3 ' "'^ 

4. An a6lion Ues by the indorfee again ft 
the indorfer upon a bill of exchange 
immediately o« the non-acceptance by 
the drawee, though the time for which 
the bill was drawn be not ebpfed. ^47/* 
htgdls V. Gloftery E. 43 (?• 3. 481 

BOND. 

See Annuity, No. 2. Husband and 

Wife. 

1 , In an a6Uon by the afiignces of a 
bond given to the Lord Chancellor by 
the petitioning creditor of a bankrupt 
under the ftat. 5 G. 2. c. 30. /. 23. 
(and which was afiigned by the Lord 
Chancellor to the creditor of the 
' bankrupt on the ground of the com- 
mifiion having been fucd out fraudu- 
lently,) wherein the defendant by his 
pica fet forth the Lord Chancellor's 
order for the aflignment ; whereby it 
appeared that he had prcvioufly or- 
dered a certain fum received by tl»e de- 
fendant of the bankrupt to be refunded, 
9nd further onfered i\\c bond to be af- 
iigned to the plaintiff, and the cofts 
ot the petition to be paid by the de- 
fendant ; and then the plea ave. red /fly- 
man/ before the fuing out of the plain- 
tlflf's writ of the particular fum men- 
tioned and the colU, in fatisfaQion of 
the damages fuftained by the bank- 
rupt's cltate; and that neither the 
plaintiff or the bankiupt's eftate had 
fuftained any tther damage uUra the 

* fams fo paid to the plaintiff: held fuch 
plea to be no anfwcr to the a6^ion ; for 
by fuch order of the Lord Chaoctllor 
muft be undcrliood, that the whole 
penalty of the bond was aOigned to the 
plaintiff, as creditor and afii^nee ot 
the eftate under a fecond commif 
fion, (and therefore a party grieved by 
the firft fraudulent commifiion),by way 
of fatisfadlion in damages for the in 
jury fuftained. But it was alfo con 
fidered to be competent to the Lord 


BURNING. 

Chancellor to review his former order, 
even after judgment for the plaintiff 
for the whole penalty, and to dired 
the whole or any part of fuch penalty 
to be applied accordingly. Swkhj t. 
Edmonfon^ M. 43 G. 3. Page 22 

2. It feems that fuch a bond is not with, 
in the ftat. 8 &9 ^' $- c» ii.yi^. 
by which a jury is to atiefs damages ; 
becaufe by the ftat. 5 G. 2. c^ 30. the 
damages are to be afcertained by the 
Lord ChancelloT $ although he may 
ailift his confcience by dire^ing an in- 
quiry before « Mafter, or an iffue at 
law. * f5. 

3. The hu(band having taken a bond 
conditioned to pay his wife an annuity 
by the obligor, the latter cannot with- 
out the affent of the huft>and agree 
with the wife to difcharge hirafelf from 
future payments of the annuity for m 
certain period in confideratioo of his 
difcharging certain debts of the huf-' 
band ; but the hufband may notwith- 
ftauding fue for the arrears of the an- 
nuity when due. Br^wmv.JobnBenfom, 

^- 43 <^- 3- _ 33« 

4. Where a bond by ^, reciting that 

B» intended to open a banking ac- 
count with C.9 D.f and E, as his 
bankers, was conditioned for payment 
to them of all fums from time to time 
advanced to B,at the hanking^nnife di 
CiD.f and £. .- held that on C 's death 
fuch obligation ceafed, and did not 
cover future advances made after an- 
other paitner was taken in ^ and that 
B , who u^as indebted to the boufe at 
C.*%, death, having afterwards paid off 
the balance which was applied «at the 
time to the old debt incurred in Cs 
lifetime, A, was wholly difcharged 
from his obligation. Strange and otoerr, 
furviving Partners of 14 atwyu V. JLte^ 
E, 43 G. 3. 484 

BRIBERY. 
Air Witness, No. 4. 

BURNING. 

The bumin|r of a miU-iouft^ not parcel of 
any dwelling- houfe, is not felony with- 
in the ftat. 9 G i. c. 22. which gives 
a remedy to the party grieved againft 

the 


CHARTER-PARTY. 


COALS. 


^«5 


tht hundred, though within the flat, j 
9 G. 3. which omits the remedial 
claufe. hilej v. The Inhabitants of 
the Hundred of Shrew/bury f E 4-3 ^' 3 

Page 457 

BY-LAW. 

A by-law altering the qualification of per- 
funs to be taken as apprentices by the 
. members of a corporation, in order to 
acquire their freedom, by a certain 
fcrvitudc* is not wai ranted by a cuf- 
tom of fnch body, which claimed by 
prefcription to make by-laws rejjula- 
ting the number of pcrfons to be taken 
as apprentices. hex v. Tap^nJsn^ 
M. ^5 G. 3. 186 

CASES explained, queflioned^ or denied. 

Bofon V. Sandford - . • 69 

Brit ton V. Co/e - • '33 

Brooks V. Rogers - - b2 

Deeks y, Struit - • - 123 

Fifl>cr V. Lane - - - 372 

Heppel V. King - « . 606 

Howls V. IV/ggins • - 82 

Jfraei v. Douglas - • -171 

CHALLENGE. 
See Duelling. 

CHARTER-PARTY. 

1. Where a charter-party of affreighc- 
ment provided that in cafe of the '* in- 
*♦ ability of the (hip to execute or 
•* proceed on the fcrvicc,'* certain per- 
fons ihould be at liberty to make fuch 
abatement out of the freight a^: they 
(hould think reafonablc : held chat an 
inability of the (hip to proceed to fea 
for want of men to navigate her 
was within the provifo, although fuch 
want of men proceeded from the 
ravages of the fmall-pox amohgll the 

# original crew, the death of fome, and 

the deftrtion of others from fear of 

' the diilemper, and an impodibility of 

procuring, others on the fpot in their 

room. Beatjon v Schani, Htl. 43 G, 3. 
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2. A trader in England charters a (hip 
on certain conditions for a voyage to 
Ruflia, and to bring goods home from 
his correfpondenl thcrc^ who accord- 




ingly (hips the goods on account and 
at the ri(k of the freighter, and fends 
him the invoices and bills of lading of 
the cargo : held that the delivery of 
the goods on board fuch chartered 
(hip does not preclude the right of 
the confignor to (lop the goods while 
In tranfitu on board the fame to the 
vendee, in cafe of his infolvency in 
the mean time before a6tu;il delivery, 
any more than if they had been deli- 
vered on board a general fliip for the 
fame purpofe. And a demand of the 
goods having been made by the agent 
of the coniignor, upon the captain, 
before they were unloaded ; after 
which he delivered them to the af- 
Cgnees of the vendee : 4ield that the 
confignor might maintain trover againit 
the aflignees. BohtFtngh and others v. 
Inglts and others, jljji^nees of Crane, a 
Bankrupt, H. 43 G. 3. Page 3S1 

CHURCH. 

I. Where a rcdlor was cited in the cplf- 
copal coniillorial court to (hew caufc 
wliv the ordinary (liould, not grant to 
a parifhioner a faculty for (lopping up 
a window in a church, againll which 
it was propofcd tu cr^dt a monument, 
to the granting of which the re6lor dif- 
fented, notwithftanding which the 
. court below were pioceeding to grant 
the faculty with the confent of the ordi* 
nary : held to be no ground for a prohi- 
bition, but mere matter of appeal if 
the redlor's reafons for difTenting were 
improperly over-ruled. Bul%uery Cleric 
V. Hafe, H. 43 G. 3« 217 

COALS. 

I. In March :8o2 the (larute 3 G. 2. 
c 26 f 13. giving a penalty agaioil 
dealers in coals withwi the metropolis 
«nd ten miles round fur not juill)' mea* 
furing coals fold by the chaldron, ac- 
cording to the lawful bufliel directed 
by the flat. 12 Ann.fi. 2. c. ijf il. 
was a fubllding Livv : and hc!d thnt 
evidence of fuch coals pr<ivintr fliort 
upon re-meafuremcnt was admiilihle fo 
prove the charge ofihicr not having 
hctujufiy meafured. But ^. Whither 

the 


6i6 


CONDITION. 


CONSIGNOR, ice. 


the ftatute 3 (7. 2. c. 26. were a fub- 
iiiling law afttr ^uly 18029 when the 
flat. 26 G' V. c. i©8. was revived by 
the flat. ^2 G 3. c. 89 ? Warren q. 
#• £tfr. V. I^f'indie^ H, 43 G. 3. 

^ 2' A dealer in coals by tHi: chaldron who 
fold to another by the chaldron a cer- 
tain quantity at and for 10 chaldrons of 
chah pool meofurcf without juftly mea- 
furing the fame with the lawful buHiel 
of Qnetn /Inne, is liable to the penalty 
of 5o7. impufcd by the 13th fe£t. of 
the flat. 3 Geo» 2. r. 26. upon fvch 
defaulters who fell coals by the chaldron 
or- Ifffer quantity without meafurtng 
• them. Parj/h qui tarns, ThomffottfE. 


43 ^' 3- 
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COMMITMENT. 


Though a warrant of commitment for 
felony be informal, yet if the corpus- 
delidti appear in the depofitions re 
turned to the court, they will not bail 
but remand the prifonerS. Rex v. 
George Murks and others ^ M> 43 G. 3. 

y^nd this is now done by making out 
a new and regular warrant of commit- 
ment. U). 

CONDITION. 

I. Wlicrc a chaitcr-patty pf aifrcighi- 
mcnt provided that in cafe of the •• in- 
•• ability of the fhip to txccutt or prd- 
•• cted on the fervlte," crrtain per- 
fons (hould be at liberty to make fuch 
abatemetit out of the freight as they 
fhuuld think reafonablc: held that an 
inability of the fhip 10 procerd to fca 
for want of men to navigate her was 
within the provifo, alih(mgli futh want 
of men proceeded from tne ravages of 
the fmall-pox amongfl the original 
crew, the death of fome, and the de« 
f.rtion of othcrH from fear of the dif- 
temper, and an impoflibility of pro- 
curing others on the fpot in their 
room. Beatfon ▼. Scbank and others^ 
H.^lG.i. 2j^ 

3. In an aflion againd the hundred on 
the flat. 9 G. i. c» 22. for damage fuf- 
tained by the wilful burning of the 
j'^'^y** barn, it is a precedent condi- 


tion that the party grricved fliouMy 
within the time limtted« eive in hit ex- 
amination upon oath before a magi- 
ftrate» whether or not he inew the of- 
fender or offenders, or any ofihem : and 
an examination 00 oath, in which tbe 
. party only fwore that \xcfufpe8ed that 
^ the fad was done by y^me^W^ orferfins 
to htm wninownf is not fumcient with- 
in the flatute ; ftill lefs in fopport of 
an averment in the declaration, that be 
gave in fuch examinationt &c. in anJ 
by which it 'appeared that the plaintiff 
did not inovf the perfon or pet font 
. who committed the fa6t For noii 
condat by the terms of fuch czamfAa- 
tion that the plaintiff did not know 
fome of the offenders if there were 
fevtral. fhurtell v. the Inhabitants of 
the Hundred of Mulford aad Lothing^ 
land in the County of SufolK H. 43 
G. 3. . Pa^ 400 

CONSIGNOR AND CONSIGNEE. 
See Stopping in Transitu. 

I . Where the confignor of goods abroad 
advifcd the confignee by letter that he 
had chartered a certain f(ii]i on his ac- 
count, and inclofed him an invoice of 
the goods laden on board, which 
were therein exprtffed to Ht for account 
and ryi of the confignee, anid alfo m 
bill of lading in the ufual form, ez« 
piciliiig the delivery to be made to 
order, &c. be paying freight for the f aid 
goods according to chart er -party \ and 
the letter of advice alfo informed the 
confignee that the confignor had drava 
bills on him ac three months for the 
value of the cargo : held that tbe iq- 
voice and bill of biding fent to the 
confignee, and the delivery of the 
good^ to the captain, vefled the pro- 
perty in the confignee^ fubjed only 
to be de vefled by the confignor *s right 
to flop the goods in t ran fit u in cafe of 
the infolvency of the other. And the 
confignor's agent having obtained pof- 
feffion of the cargo under another bill 
of lading, and having rcfufed to dcHver 
it up unlefs the coufignee would make 
immediate payment, which he declined 
doing, but offered his acceptances at 
three montht in the manucr before fti- 

pulatcd % 


COPYHOLD. 

pnlatfd ; held that the confignee rni^ht 
maintain trover again it fuch agent with* 
out havine tendered payment of the 
freight either to him or the captain, the 
defendant having poflefTed himfelf of 
the goods wrongfully. Walley v Mont^ 
Xomery, £. 43 G. 3, Pa^e 585 

CONVICTION. 

J. A convi^ton on the 4th fe£i. of the 
Hat. 5 ^nn, c. 14. for keeping a dog 
and gun to kill game« without being 
qudlined, mud be made within three 
months after the offence committed : 
and if the hearing of the matter be 
adjourned over that timci though with 
the cpnfent of the defendant, a con- 
virion afterwards is bads Rex v. 7o^- 
Ary, E 43 G. 3. 467 

3. One may be convicted on the flat 
Zi" G, 3. f. 57. as the driver of a iUge 
coach, for permitting and luffriug 
beyond the "proper number of pf rfons 
to go upon the roof of it ^ although 
he be not dated to be a driver employed 
by the owner, and although he did no! 
appear when Jummoned before the ma- 
gi (Irate ; in which c fe the 2d fe£t. of 
the a£i directs that the owner (hall he 
liable to the penally - thereby laid on 
fuch driver. Rex v. Barker, E, 43 

G. 3- 5®4 

COPYHOLD. 

Under a grant by copy of court-roll of 
n reverfionary eftate to A. (who had 
before a Itfe-eflate in the pTcmifes) 
habendum to him J or the lives ofB and 
C, his grandfons, during the life of 
either of them longefi livings fuccej^velyt 
according to the cuftomy &c. relerving 
a heriot and 6x. rent; j1. alone takes 
the legal eftate in reverfion, and not 
the ceftuy que vies ; there being no 
cuftom to enable them to take; al- 
though they were dated to be ad- 
mitted tenants in rcverfion. 

And though in confideration of the fine 
paid by the grandfather, the lord fuf- 
fered the fird in fuccrflion of the cef- 
tuy que vies to enter as tenant upon 
the death of bis grandfather, and re- 
ceived the 6/. rent from him till his 
dc^th ; yet be not dying fei&d of the 


COSTS. 


Cij 


legal cRate, his widow couM not claim 
her free bench according to the 
cudom. 
Nor did fuch receipt of rent from the 
ccduy qui vie conditute a tenancy from 
, year to year fo as to entitle his widow 
to notice to quit, the rent not beipg 
received as between landlord and 
tenant, but attributable to another 
confideration Right d* The Dean and 
Chapter of JVelU v, Bawden, tL 45 
G. 3. Pagf 260 

CORPORATION. 

« 

See By-Law, Quo Warranto, Jnfor» 
motion in Nature of. 

The major part of an Integral part of 
the corporation whofe attendance is 
required «it the eleftion of officers be- 
ing gone, it operates as a diflTolutioa 
of the whole corporation, which hat 
there* y I'd ♦:he power of holding cor- 
porate afTcmblies for rhe purpofe of 
filling up- vacancies and continuing it- 
fclf. Rex vk Stetvart, Rex v. Morris^ 
H. 43 G. 3. 213 

COSTS. 

J. The dats. 7 Jac. i. f. 5. and 2 1 Joe* 
I CM /. 3. giving double cods to 
paridi officers fued, &c. extend not to 
a^lions againd them for non-feazancc« 
fuch as the non-payment ot money 
laid out for the fnpport of one of their 
paupers by another pari(h into which 
he went ; and for which an a^lion of 
aflumpfit was brought againd them. 
yf thins and others v Banwell and another^ 
M' 43 G* "^^ 92 

2. No cods can be awarded on prohibi- 
tion againd executors, agaiud whom 
judgment was obtained on demurrer, 
upon a quedion, Whether they w^rc 
entitled to a general or limited probate I 
Scammel and others v. JViHinfon and an- 
other t M. 43 C^* 3* 2 ox 

3. Under th^ dat. 8 & 9 /r. 3. e. 11. 
/ 4. it is difcrttionary in the judge 
before whom the trial is had to certify 
or not, according as it appears to him 
under the circumdances proved that 
the trefpafs was or was not wilful and 
nudiciofii. And the judge having div 

clincd 
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clmcd to certify in a cafe where notice 
was given by the wife of the plaintiff 
to the defendant not to enter the lo- 
cus In quo in his cart, there beine no 
road there ; notwithftanding which 
the defendant periifted in going on for 
the purpofe of viewing more conve* 
Dien^ly the turning in of fome cattle in 
aflertion of a disputed right of com- 
mon in an adjoining inclofure of the 
plaintiff's, which right was found for 
the defendant ; on a juiU Beat ion plead- 
ed, the court refufed to interfere. Gocd 
V. IVaiUnSf E. 43 G. 3. Page ^95 

COVENANT. 

V 5!flf Condi rioNy No. i* 

1. One of three joint covenantors gives 
a bill of exchange for part of a debt 
fecured by the covenant, on which bill 
judgment is recovered: held fuch judg- 
ment to be no bar to an a6iion of co- 
venant againft the three ; fuch bill, 
though dated to have been given for 
the payment and in fatisfa6iion of the 
debt, not being averred. to have been 
accepted as fatisfafiion, nor to have 
produced it in fa£^. Drake^ Cleric v. 
Miuhell and oibersf H, 43 G. 3. 2 c 1 

t* The feller covenants to the purchaler 
of an edatc that he (hall enjoy and re- 
ceive the rents, &c. without any ac- 
tion, '&c. or interruption by the fell- 
er or thofe claiming from him, or fyf 
tbrovghf or vfitb his or their adtf mrans^ 
DEFAULT, iffc. .* held that a breach 
was well aifigned in refpedl of certain 
quit-rents in arrear before and at the 
time of the conveyance, though not 
Itated to have accrued while the feller 
V'as tenant of the premifes. Howes v. 
Brti/hjuldf E. 43 ^- }• 49 » 

DEED. 
See Stamp, No. 2. 

DEVISE. 

J. Where by the dubious ufe of the 
wordyiimi3^. ',viz. •• brother and ^U 
tc's famiy,*' ) in a wiU, the tcftator 
havine had two fifters, on of whom 
was Qcad, leaving children^ it could 


not certainly be co&eAcd to what per* 
fons he meant to apply it ; the heir at 
law is entitled to take. Doe d. A/oy- 
ter ▼. ' Joinviile and eiheri, AT. ^ 3 
G. 3. Page 172 

2. One devifcs to his natural foo, and 
in cafe of hie marriage with certaia 
perfons, or his dying without iflue, 
then to his nephew for life, and after 
his deceafe, then for and amongftyvii^ 
per/on and terfons^ his and their heirs, 
&c. asjhatl appear andean he f roved to 
he his next 0/ lin, in fuch proportions at 
they would f by virtue c* the Rotate of 
diftribution have* heeu entitled to his per-' 
fond eftate if he hnJ dud intejiate : held, 

that the didribuiiun was to be made 
amongft thofe who were the teflator's 
next of kin a\ the time of his death, 
though the nephew, to whom a prior 
life-eftate was g'ven, were. one of them. 
Doe d. Gamer and BaUantine ▼. La^of^ 
fony and ofherSf H. 43 <>• 3* 278 

3. Where one fcrifcd in fte of real edatc, 
by her will iird maJe a difpofition of 
her real eftate to two perfons for life, 
referving a rent-charge out of the 
fame, payable fird to her uncle for 
life, and then to her heir at lawyer 
life, which, «« together with the re- 
pairs during the term, ihould be con- 
fidered as his rent for the faid farm ;*' 
and afterwards die proceeded to make 
a difpofition of her p<rrfoiial property, 
and then bequeathed and devifed '* all 
the red, rcfidue, and remainder of her 
EFFECTS whertioever and whatfoever, 
and of what nature, kind, or quality 
focvcr, {except her wearing apparel and 
plate) to certain nephews and nieces, 
to be equally divided between them 
by her executors •*" held, that the re- 
verfion in fee in the real edate did not 
pafs by the refiduary datife, but dc« 
fcended to the heir at law ; althougli 
he had a rent>dharge dcvtfed to him 
for his fife out of the fame edate in the 
hands of the tenants for life. Cornfield 
v. Gilbert^ £. 43 G. 3. ^ 516 

4. Devife to a truftee to receive and 
pay the rents and profits for the main** 
tenance of S. a feme covert, and the 
iflue of her body, during her life, and 
after her deceale, upon truft for the 
ufe oith^ heirs of the bodf of S.j tkci|i 

beir^ 


DEVISE. ' 

tieirs and affigns for ever, without re* 
gard to fenionty of age or priority of 
birth; and in default of fuch ijfue^ to 
the ufc of the right heirs of the tefta- 
trix : held that S took only an cftatc 
for life, and that the heirs of her body 
took as purchafers and as joint tenants; 
and therefore that the cldcft fon of »V. 
dyinjj in her life-time, his eldeft fon 
could not take either the whole as heir 
of the body of iJ., or a p:irt as heir to 
his father Doe d. Hallen v. Ironmon- 
ger, E, 4f\G,^. Pogc S}Z 
5. Under a devife to A, for life, with- 
out imOeachment of wqfte^ and nvifh a 
po^wer of jo.nturing ; remainder to the 
iffiie male of ^.V body and their htlr& ; 
and in default offueh ijfue to B for life, 
without impeachment of waile and 
with power of jointuring ; remainder 
to the iflue male of ^/s body and their 
heirs for ever : with a provifo, that 
in cafe A, or B, fhould become pof- I 
feffed of any other eftate^ and be ob- 
liged to change his name, that he 
(hould have the option which to take, 
but not to take both eftates, but that 
one of his eftates fhould go to the 
other of his nephews : remainder and 
refidue of the teftator's eftate to A. in 
fee: held A. who had no child till 
after the death of the teftator« took 
an eftate tail under the firft devife, and 
that a recovery fuffered by him after 
the birth of a fon was good. Frank 
V. Stovin, E, 43 G. 3. 548 
6. One devife d a rent-charge to his 
wife for life together with the intereft 
of 1 20c/. ; and after her deceafe de- 
vifed the rent-charge to trullees and 
their heirs to fell and difpofe of the 
fame, and diftrihute the purchafe- 
money amongft certain perfons ; and 
after giving a few fmall legacies, he 
dire£led his houfehold goods, 5cc. to 
be fold ; and the money aridng from 
the fale of the rent-charge, and from his 
houfehold goods, &c. an 1 from ali 
other Im ejlate and effeSs of whai nature 
or kind foever and wberefoever, he di- 
re£^ed (hould be firft liable to the pay- 
ment of legacies, and the refidue to be 
divided into certain parts, which he be* 
gueathed to certain perfons ; with a 
trovifg that the receipt . of the truf- 


ESTOPPEL. 


619 


tecs to a purchafer of the rent-charge 
fhould be fufficient without feeing to 
the application of the purchafc -money: 
and then he appointed the faid truf- 
tees and hia wife his executors Held 
that the truftecs did not lake the legal 
eftate in the real property of the dc- 
vifor. Hilton ▼. Kenworlhy, E, 43 
G. 3. ^«^'5S» 

DUELLING. 

If one kill another in a deliberate duel* 
under provocation of charges againd 
bin chara^ler and conduf^ however 
grievou«, it is murder in him and in hit 
lecond, and therefore the bare incite- 
ment to fight, thoiijrh undeV fuch pro- 
vocation, is in itfelf a very high mi£- 
demeanor, though no confequence en- 
fuc thereon againft the peace. R. v. 
Rice, £. 43 G. 3. 581 

ELr—lSLE OF. 

A writ of fieri facias, directed in the firft 
inftance to the baih'ff of the Ifle of 
Ely out of B. R. is erroneous and 
void, 'and the bailiff executing the 
fame is guilty of a trefpafs againft the 
party whofe goods are taken in execu^ 
tion. The bifhop of Ely has not a pa- 
latinate jurifdi£^ion within the iflc, 
though exercifing jura regalia there. 
Procefs iffued out of the courts at 
Wtjlmityier into the ifle, goes in the 
firit inftance to the ^fnS ^ Camhridge-t 
Jhire, who thereupon ifTues his man<» 
date to the baih'ff of the franchife. 
Grant v. Bagge and others, M, ^^G. 3. 

JzS 

EJECTMENT, 

See Award, No* !• Copyhold. 

Eje^ment may be brought by a mort-c 
gagee, without giving notice to quit, 
againft one who was let into poffeifion 
as tenant from year to year by the 
mortgagor, after the mortgage made 
to the original mortgagee, but before 
the affignment of it to the lefTor. 7'^fi/i- 
der d. IVeaver v. Belcher f £• 43 G. 3. 

449 
ESTOPPEL. 

If a verdifl be found on any fa^ or title, 
diftJDdUy put in iflue in an afbon of 

trefpafs^ 
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EVIDENCE. 


FIXTURES. 


trefpafsf fach verdifl may be pleaded 
bj way of eftoppel in another a6iion 
between the fame parties or their pri- 
Ties, in rcfpe6i of the fame fa£i or 
title. Ouiram v. MorewooJ» H, 43 
G. 3. Page 346 

EVIDENCE. 

See InsukancKi No. 3. 

X. Where the leflbr of the plaintiiF and 
the defendant in ejedment had before 
referred their right to the land to an 
arbntrator, who had awarded in ^vour 
of the IcfTor, the award concludes the 
defendant from difputing the leflbr's 
title in an aAion of ejei^ment. Doe 
d, Morris and others ▼. Roffer^ Af. 43 
G.x. 15 

a. VThere the law prefumes the affirma- 
tive of any fadt, the negative of fuch 
fadl muft be proved by the party aver- 
ring it in pleading. So where any 
ad \% required to be done by one, the 
omiflion of which would make him 
guilty of a criminal ncglefi of duty» 
the law prefumes the affirmative, and 
throws the burden of proving the ne- 
gative on the party who infills on it. 
Therefore where a plaintiiF declared 
that the defendants, who had chartered 
bis fhip, put on board a dangerous 
commodity, (by which a lofs hap- 
pened,} nuuhout due noiUe to the cap- 
tain or any other perfon employed in 
the navigation, it lay upon him to 
prove fuch negative averment. And 
It being fliewn that the commodity was 
delivered by the defendants* officer, 
and received by the firll mate of the 
plantiff's fliip, (which firft mate was 
dead, and no other perfon was prefent 
to depofe to the converfation which 
pafled between them;) held that the 
befi evidence of the fad could only be 
given by the defendants' officer, who 
'delivered the commodity on board to 
fuch firii mate, and that the adton 
could not be fuilained by fecondary 
evidence. Williams y. The Eafi India 
Company^ M* 43 G. ^. 192 

3* In an aclion on a foreign judgment, 
it is not fufficient to prove the judge's 
hand-\v riling fubfcribed to it, with- 
out proving that thcfcal affixed there- , 


to is the feal of the courts Hemy ▼• 
jfdey^ H. 43 G. J. . Page z^t 

4. A garnifhce again ft whom a recovery 
was nad in the mayor's court on fo* 
reign attachment, after a fummons to 
the defendant and nihil rerumed, may 
protedk himfcU by giving fuch pro- 
ceedingrs in evidence upon non af- 
fumpfit, in an adion to recover the 
fame debt brought by the defendant 
below, without proving the debt of 
the plaintiff below, who attached the 
money in his hands : although by the 
conrfe of proceedings in the mayor^ 
court, bail not havi^ been put in, tile 
plaintiff below was not obliged to prove 
the debt to entitle himfelf to recover 
againft the garnifhee. M*Damel ▼• 
Hughesf H» 43 G. 3. 367 

5. Evidence of an acknowledgment by 
the defendant within fix years of am 
old exiiling debt of above fix years 
ftanding, due to the plaintiff's intcT-- 
tate, but which acknowledgment wm 
made after the inteftate's death, will 
not fupport a count by the adminiftra- 
tor laying the promife to be made to 
his inteftate, to which the ftatute of li- 
mitations was pleaded. Sarrelif Admi" 
ni/lraioTf Utc. v. ff^ine^ H. 43 G. 5. 
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EXTINGUISHMENT. 
See CoTBNANT, No. t. or Accord iwrn 

SlTlSFACtlON, No. I. 

FACTOR. 
See Stopping in transiti;. 

FACULTY. 
5«f Prohibition, No. !• 

FARM-BUILDINOS, &c. 
See Landlord and Tenant, No. i« 

FEME COVERT, TRUST. 
See Sbttlemint bt Estatb, No. i« 


• FIXTURES. 

A tenant in agriculture who eroded «t 
his own expenccft sod for the mor^ oe* 
cefiaryand conycnicnt . occupation of 


GAME. 


HIGHWAY. 


6ii 


his farm, a beaft-houfe, carpenter's 
(hop, fucl-houfe» cart-houfc, pump- 
houfe, and fold-yard wall, which build- 
ings were of brick and mortar, and tiled , 
let into the ground, cannot remove 
the fame, though during his term, 
and though be thereby left the pre- 
liiifes in the fame ftate as when he en- 
tered. There appears a didindlion be- 
tween annexations to the freehold of 
that nature for the purpofes of trade, 
and thofe made for the purpofes of 
agriculture and better enjoying the 
immediate profits df the land, in fa- 
vour of the tenant's right to remove 
the former : that is, where the fuper- 
incumbent building is ere^ed as a I 
.mere acceflary to a perfonal chattel,' 
as an engine : but where it is accefTary 
to the realty it can in no cafe be re- 
moved. Eiwes y. Maw, M. 43 G, 3. 

Page 38 

FOREIGN ATTACHMENT. 

A gamiftiee, againft whom a recovery 
was had in the mayor's court on fo- 
reign attachment, after a fummons to 
the defendant and nihil returned, may 
proteS himfelf by giving fuch pro- 
€eeding8 in evidence upon non aflump- 
£t in an adiion to recover the fame 
debt brought by the defendant below, 
without proving the debt of the plain- 
tiff below who attached the money in 
his hands : although by the courfe of 
-proceedings in the mayor's court, bail 
nop having been put in, the plaintiff 
bdow was not obliged toprove the debt 
to entitle himfelFto recover againft 
the garniihee. M'Da^i v. Hugbesp 
H. 43 G. 3. 367 

FOREIGN JUDGMENT. 

In an a^ion on a foreign judgment, 
it is not fufficient to prove tne judge's 
' hand-writing fubfcribed to it, with- 
out proving that the feal affixed therei- 
to is the leal of the court. Herirj v. 
\Hdej^ H. 43 G. 3. 221 

GAME. 

Sa CoMTtCTlONi No» i» 

¥01. IIL 


GRANT, 

See Copyhold. Way, No. i. 

A leafe for a year being made between 
^. and B. the releafe, dating B to 
be a truftee for C, granted the pre- 
mifes unto C. in his pofleflion bring, 
by virtue of an indenture of leafe, 
bearing date the day before the rcleafe, 
and to his heirs, habendum to B and 
his heirs, to fuch ufes a<< C. fhould ap- 
point : held the releafe fufficient to 
convey the premifcs to B , and the 
words in the granting part ** unto 
C.** &c. may be rcjcfted as furpluf- 
age* Sfyve v. Topbam, M. 4.^ G 5. 

Page 115 

HABENDUM. 

See Grant. 

HIGHWAY. 
See Way. 

1. Indi6lment for non-repair of a high- 
way within certain limits, charging 
the corporation of Liverpool 'with a 
prcfcriptive liability to repair all com- 
mon highways, &c. within fuch li- 
mits, ** excepting fuch as ought to be 
repaired according to the form of the 
feveral (latutes in fuch cafe made," is 
bad, for want of (hewing, that the 
highway in que (lion was not within 
any of the exceptions. Rex v. the 
Mayor y isfe of Liverpooly M. 43 G. 3. 86 

2. A count ftating the defendants* liabi- 
lity to arife by virtue of an agreement 
with the owners of houfes along-fide 
of the highway, is alfo bad ; for the 
pari(h wno are prima facie bound to 
the repair of all highways within their 
boundaries cannot be difcharged from 
fuch liability by any agreement with 
others. ib. 

3. By /. 19. of ftat. 13 G. 3. e. 78. 
where an order of jultices has been 
made for ftopping up a road, im appeal 
is given to *• the party grieved by 
•♦ any fuch order or proceeding at the 
*• next garter Sejp'^ns after fuch order 
*' made or proceedings hady^ Of. : held 
that the appeal mull be made to the 
Qnartcr Seffions next ufter the order 
madey withojut reference to any no' ice 
received by the appellant of fuch order. 

Rr ' JUk 


I. 


fyt riUSBAND AND WIFE. 

Mac ▼. tl>£ JuJTtca f}f Si^JfordJblrt. M. 
HOMICIDE. 

jior DuELLtKG. 

HUNDRED— ACTION 
AGAINST. 

t* In aa adion agvoft the hundred o« 
the iiau 9 G. I. r. 22- for damig* (uf- 
tatacd by the wilful hurning of the 
party's bare, it is a precedent condi- 
ftofi that the party grieved (h<Mild» 
«'2tfaia the time iinuted, give in his ex- 
amioation upon oath before a roagi- 
fitrztet whether or not he kntw the of- 
feoder or /)frcnden, or anyofihem : and 
aa examiaatioa on oath, in which the 
p^rty only fwore that \^cfttfpe3eJ that \ ^^ 
thcfzdtw^sdonchY/omtperfottorperJoHt | 
U him vohtown^ h not fufficicnt withi- 
tn the ftatatc ; ftili Icfo in fupport of 
an averment in ihc deckration^ that he 
gave in fuch examination, &c, ia trnd 
by ^hkh it appeared that the plaintiff 
did nol in9w the pcrfon or pcifons 
who committed the fad. For noo 
couftat by the ternw of fuch ezamina- 
tioo that the plaintiff did not know 
fomc of the offenders if there were 
fevetal. 'fhuHeU v. the Inhahitante of 
the Htatdred of Mtttford aad Lotbing- 
land im the Couaij of Suffolk, H. 43 

G. 3. 4^ 

2-Thcbamiogof a«»i//-^«i^, not parcel of 
any dwcUing-houfe, is not felony with- 
in the ftat. 9 G. I. tf. 22. .which gives 
a f«ncdy to the party grieved againft 
the hundred, though within the ftat. 
9 G. 3. which omits the reniedial 
daufe. HtUi v. Tht InbabUantt of 
the Hundred of Shrevi/bury^ -E- 43 C 3 I 
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HUSBAND AND WIFE. 

The liufband having taken a bond con- 
ditioned to pay his wife an annuity 
by the obligor, the latter cannot with- 
out the affent of the hufband agree 
with the wife to difcharge himfelf trom 
future payments of the annuity for a 
certain period in confideration of his \ 
difcharging certain debts of the huf- 
band ; but the hufband may notwith* 


INSURANCE. 

Handing fuc for the anncai« of the to* 
unity when due. Br^vnt ^.Johm Beufom^ 

H. 43 G- 3' f^S^ 33« 

INDICTMENT. 
See DusLLiMG. 


Indidmeat for non-repair of a hi^- 
way within certain limits, chai^ng 
the corporation of Liverfoel with a pre- 
fcriptive liability to repair all common 
highways, &c* withm fuch limits, 
** excepting fuch as ought to 'be re- 
paired according to the form of the 
feveral ftatutes in fuch cafe made,'* is 
bad, for want of (hewing that the high- 
way in queftioB was not within any of 
the cx'ceptwns. Rex ▼. the Mayors 
£rfr. ofLwerpooU M. 43 G. 3. 86 
A count, ftating the defeadaats' lia- 
bilicy to arifc by virtue of an agree- 
ment with the owner of houfea along- 
fide of the way, is alfo bad : for the 
parilh who arc prima facie boond to 
the repair of all highways within thwr 
boundaries cannot be difchargcd firom 
fuch liability by any agreement with 
others. «*; 

. It feems that perfons putting on board 
a (hip an unknown article of a com- 
buttle and dangerous nature, without 
giving due notice of its contents, fo as 
to enable the matter to ufe proper pre- 
cautions in the ftowing of ic, is guflry 
of a mifdemeanor. WilRams v. The 
EaJ IfuBa Ctmpany, M. 43 (r. 3. 20i 

INQUIRY— WRIT OF. 
See Bond, No. i« 

INSURANCE. 

. Where credit was given by infurnjct 
brokers in an account ddivered in by 
them to an underwriter for the premi- 
ums of re-affuranccs, declared illegal by 
the ftat. 19 G. 2. r. 37. after which 
the affured gave notice to the brokers 
not to pay the money over to the under- 
writer, and indemnified tlicm for with- 
holding it : held that the undervmt^ 
could not maintain an adion agauft 
the brokers to recover fuch premiums 
as for money had and received by them 
to his ttic, the tnaiaaion being fli^ 


LANDLORD AND TENANT. 


LIMITATION, &c. .623 


gal, and the money not having been 
adtually paid, but only credit given for 
it in account. Edgar and another y 
jijffignea of Garden^ a Bankrupt v. Fo^aj- 
ler^ H, 43 G. 3. Page 222 

2. Under a policy of infurance on goods 
from A. to B^ C, and 2^., the rluc at- 
tached where the (hip, which was cap- 
tured before the dividing point, failed 
with intention to proceed diredily to 
Z)., without firft yifiting the Interme- 
diate places. Though under fuch a 
poh'cy, if a (hip mean to go to more 
than one of the places fo named, (he 
muft vifit them m the order in which 
they ftand in the policy. Mar/den v. 
Reidy £. 43 G. |. ^ 572 

3* How far a reprefentation made to one 
underwrfter on a. policy (hall be taken 
to extend to fubfequent underwriters, 
and what (hall be videocc of it, vi. ih. 


INVOICE. 
See Consignor and Consign it. 

JEOFAILS -STATUTE OF. 
See Pliading> No. 2. 

JOIN'DER IN ACTION. 
See Pleading, No. 3, 4. 

KIN— NEXT OF. 
See Detisb, No. 2. 

LANDLORD AND TENANT. 

I. A tenant in agriculture, who ered^ed 
at his own expence, and for the more 
neceifary and convenient occupatiofT of 
his farm, a beaft-houfe* carpenter's 
(hop, cart-houfe, pump-houle, and 
fold-yard wall, which buildings were 
of brick and mortar, and tiled, and 
let into the ground, cannot remove 
the fame, though dunng his term, and 
though he thereby left the premifes 
in the fame itate as when he entered. 
There appears to be a diftindion be- 
tween annexations to the freehold of 
that nature for the purpofes of trade, 
and thofe made for the purpofes of 
agriculture and better enjoy in? the 
immediate profits of the land, in favour 
of the teuant't right to reotore the 


former: that is, where the fuperin- 
cumbent building is creftcd as a mere ^ 
acceffary to a perfonal chattel, as an 
engine : but where it is acce(rary to 
the reality, it can in no cafe be removed. 
Elivej V. Matv, M. 43 G. ^. Page ;- 8 
2. The receipt from the ccftuy qui vie 
of a qu t rent refcrved on the grant of 
a copyhold does not conititute a 
tenancy from year to year, fo aa to 
entitle his widow to notice to quit ; 
the rent not being received as bc- 
tweenHandlord and tenant, but attri- 
butable to another con(ideration. Rili 
d. The Dean and Chapter of Welh y. 
Bdwden, //. 43 G. 3. 260 

LEATHER-SEARCHERS. 

The ftat. i Jac, i. r. 22. / 40 , which 
gives a penalty of 5/. againil any per- 
lon lefiiling the fearchers appointed 
by that a£l, in fearching for and feiz- 
ing goods made of leather ill-tanned 
or wrought, does not attach upon a 
tradefman who purchafes fuch gooc^s 
ready made, though with intent to 
fell again, but only upon the origin. 1 
makers of fuch ill-wrought goods. 
Mafon q. i. Y. Middleton, H. 43 G. 3. 

33+ 

LEGACY. 

An ^^ion at law lies again (I an execu- 
tor to recover a fpecific chattel be- 
queathed, after his aiTent to the be- 
queil. Doe on the demife of Lord Saye 
andSe/ev, Guye^ ^. 43 G. 3. 120 

LIMITATION OF TIME. 

See Set-off, No. i. 

Where no evidence appeared Co (hew that 
a^ way over another's land had been 
ufcd by leave or favour, or under a 
miltake of an award which woiild not 
fupport thc^ight of way claimed, fuch 
a ufer for above 20 years excrcifcd ad- 
verfely and under a claim of right i^ 
fiifhcient to leave to the jury to prc^ 
fume a grant, which mu(t have beet 
made within 26 years, as all forraet 
ways were at that time extinguilhcd 
by the operatioi\ of an inchifure ait« 
Campbell v. Wiljon. H, 43 G* 3* 294 

R r 1 MAN- 
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MONUMENT. 


OBLIGATION. 


MANDAMUS. 
See Appeal, No. 2. 

LIMITATION— STATUTE OF. 

Evidence of aa acknowledgment by 
the defendant within fix years of an 
old ex i (ling debt of above fix years 
/landing due to the plaintiff's inteilate, 
but which acknowledgment was made 
after the inte Rate's death, will not fup- 
port a count by the admiuillrator, lay- 
ing the promife to be made to his in> 

' tellate, to which the (latute of limita* 
tions was pleaded. Sarell^ Admntjlra" 
toff l^c. V. fyine, H. 43 (?• 3. Page\zg 

MARKET. 

The lord of a manor, to whom the grant 
of a market is made infra villam ae /K 
may hold it any where infra villam di 
W. : and whether villa extend to the 
town of W. or the townfhip or parifh 
of ff^., the lord has a right to remove 
the market-place from one fituation to 
another within the precin6l of hk 
grant. And though he (hould have 
holden it for above 20 years within the 
townfhip of IV. f where the grai\t only 
gave it him within the town pro« 
perly fo called at the time, yet if .he 
afterwaipds give notice of the removal 
to another place in the town(h(p« the 
public have no right to go upon his 
Jbil and freehold in the old market- 
place ; and any pcrfon going there is 
liable to an a^ioo of trefpafs by the 
lord. Gurvfen v. SalleU, £. 43 G. 3 . 
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MASTER AND SERVANT. 

&r Pooh-Remotal. Pmncifal and 

Agent. 

MISNOMER. 

The defendant being fued by the name 
oi ^K Jonathan other tvife John SoanSf* 

• is no caufe of demurrer to the declara- 
tion ; for, non conilat that it is not all 
one chri/iian name. Scott v. Ooans^ M. 
43 ^- 3- III 


MONUMENT. 

See ProhibitioNi No. i. 

4 


MORTGAGE. 

Eje£iment may be brought by a xnort* 
gagee, without giving notice to quit, 
againft one who was let into poiTeffion 
as tenant firom year to year by the 
mortgagor, after the mortgage made 
to the original mortgagee, but before 
the aflignmeot of it to the lefTor. Thmn 
der d. Weaver v. Belcher ^ E. 43 ^* 3- 

Page^^ 

MURDER. 
See Duelling. 

NEW TRIAL. 

It is no ground for the court to grant a 
new trial that a witnefs called to prove 
a certain fadt was rejtdled on a fup- 
pofed ground of incompetency, where 
another witnefs who was called efta- 
bliihed the fame fad, which was not 
difputcd by the other iide; and the 
defence proceeded upon a collateral 
point* upon which the verdid turn- 
ed. Ed^ardt v. Evans ^ M* 43 (7 5. 

451 

NOTICE TO qyiT. 

See Landlord and Tenant, No. 2. 

OATHS. 

The unlawful adminiftering, by my af- 
fociated body of men, of an oath to 
any perfon, purporting to bind him 
not to reveal or difcover fuch unlawful 
combination or confpxracy, nor any 
illegal ad done by them, 5cc. is felony 
within the ttat. 37 G. 3. f. 123.* 
though the obied of fuch aflbciation 
were a confpiracy to raife wages and 
make r^ulationi in a certain trade, 
and not to flir up mutiny or feditioo. 
Rex ▼. George Marks and others, M, 
43 G. 3. »57 

OBLIGATION. 


f</BOND. 


'\ 


ORDER 


PARTNERS. 


PAYMENT. 
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ORDER OF JUSTICES. 

Of Bajlardy, 

^Ycry rcafonable intendment will be 
made in favour of an order of Jufticc8. 
Therefore where an order of baftardy, 
reciting that it had appeared to the 
jufticcs on the oath of R. T. that the 
faid Mary Coig (referring to the title 
in which (he was named as Mary Cole 
deceafed) was deh'vered of a baftard 
child, &c. ; ^nd further y that upon the 
examnation of the faid M, C, taken on 
oath, &c. dated^ &c. in the prefence 
of the faid R* T,, the faid A/. C, upon 
lier oath charged the defendant with 
being the father, &c. adjudged that 
therefore upon examination of the 
caufe and circumftances of the pre- 
mifes, M well on the oath of the faid M. 
C. before birth fo taken, and alfo up- 
on the oath of the faid K . T. that tne 
defendant was the father, and that he 
fhould pay fo much, 5cc. ; the Court 
will intend (cfpecially after appeal con- 
firmed the or^er) that M. C. was d<fad 
at the time of the order made, and 
that her examination- on oath before 
taken in writing under the flat. 6 G,2. 
^.31. was verified on the oath of R, 
7*. before the magiftrates making the 
order ; which examination is fufficient 
after the death of the mother to war- 
rant a fubfequent order of filiation. 
Rex V. Clayton, M, ^^ G 3. Page 58 

ORDER OF REMOVAL. 
See Appeal. Poor Removal. 

OUTLAWRY. 

In declaring againft A, upon a Joint con- 
trafl by A, and B,, it is not enough 
to allege that B. was in due manner out" 
latvedf without adding that he was 
outlawed in that futt. Saunderfon and 
another v. Hu^on, M, 43 G^. 5. 144 

PARISH-OFFICERS. 
See Costs, No. 1. 

PARTNERS. 

Where a bond by A., reciting that 
£. intended to open a banking ac- 


count with C, D.y and E. as his 
bankers, was conditioned for payment 
to them of all fums from time to time 
advanced to B, at the banhing-houfe of 
C iD.^^ndE..* held that on C'.'s death 
fuch obligation ceafed, and did not 
cover future advances made after an- 
other partner was taken in ; and that 
B., who was indebted to the houfe at 
C.'s, death, having afterwards paid off 
the balance which was applied at the 
time to the old debt incurred in C.'a 
lifetime, A» was wholly difcharged 
' ' from his obligation. Strange and other/, ' 
furviving Partners of IVaituyn ▼. Lee^ 
£.4SG'S , Page^S^ 

PAYMENT. 

See Accord and Satisfaction, No. i. 

1. If one take the fccurity of the agent 
of the principal with whbm he dealt, 
unknown to the principal, and give 
the agent a receipt as for the money 
due from the principal, in confequence 
of which the principal deals differently 
with his agent on the faith of fuch re- 
ceipt, the principal ia difcharged al» , 
though the fecurity fail. Aliter, if the 
principal do not fliew that he was in- 
jured by means of fuch falfe voucher, 
and the omiiHon of the party to inform 
him of the' truth in due time. fVyatt 
V. The Marquis of Hertford, M. 43 

G 3. 147 

2. One who became furety for the de- 
fendant before his difchargc under an 
infolvent debtors* a^, and was after- 
wards obliged to give a «e*v fecurity 
of a bond and warrant of attorney, 
&c. for the old debt, cannot there- 
upon hold the defendant to bail by an 
affidavit as for fo much money paid to 
his ufe. Taylor v. tiiggim, M. 43 
G, 3. 169 

3. The hufband having taken a bond 
conditioned to pay his wife an annuity 
by the obligor, the latter Cannot with- 
out the afient of the hulb.uid agree 
with the wife to difchargc himfeU 
from future payments of the annuity 
for a certain period in confideratlon of 
his difcharging certun debts of the 
hufband ; but the hufband may not- 
wichHanding fue for the arrears of the 

R r 3 annuity 


6i6 


PLEADING. 


POOR-RATE. 


atmnity when due. Brown y. Benfon, 


I 


^ PEER. 
See Privilege. 

PLEADING. 
See Hundred, No. i. 

Indictment, No. i, 2. 

J. Where the plaintiflF had recovered 
judgment againft a teflator in his life- 
time, and afterwards had judgment of 
execution againft the executory in fctre 
faelatf upon which judgment be fued 
the executors in debt in the eietinet, 
fuggefting a devaftavit : held that the 
executors being hxed conclufively with 
affctsby fuch latter judgment, the iflue, 
upon nan detinet^ lay upon them to 
prove the due admiuiftracion of fuch 
dfTets, otheruife the plaintiff' was en- 
titled to recover. Hope v. Bague and 
another^ M, 43 G. 3. 2 

3. A declaration againft an executor fug- 
gefting a devajiavlt^ brought in the 
det'wet only, is at any rate cured by 
verdict. But femble, that independ 
ant of the verdivfl the plaint iff on fuch 
a declaration may take judgnfSdt de 
Bonis tefiatoris* ib. 

3. In an a^ion againft three, wherein 
the plaintiff declared that they had the 
loading of a hogftiead of the plaintiff's, 
for a certain reward to be paid to one 
of theni» and a certain other reward to 
the other two, and that the defendanti 
fo negligently conduced thtmfclvcs 
ID the loading, &c. that the hogftiead 
was damaged: held that the gift of 
the a6\ion wae the tort, and not the 
eontraS out of which it arofe ; and 
tf"»refnrc that on plea q£ not guilty, 
the two being acquitted, judgment 
mi«rht he had againft the third, who 
was found guilty, Govett v. Radnidge 
and others^ M 43 Geo, 3. 62 

4 A count in aiTumpfit to the plaintiff 
as extcutriXf for money paid by her to 
the defendant's ufe, may be joined with 
another count on promifes madi to the 
tcftator: for n on conltat but that (he 
may have been compelled to pay the * 


money upon an obligation by the tcfta* 
tor as furety for the defendant to a ere* 
ditor, in which cafe the law would 
raife an aiTumpfit in him to reimburfe 
the teftator's eftatc; and the money 
fo recovered by the executrix would be 
aftets. Ordv, Fenwick^ Executrix^ ^c, 
in Error, Af, 43 G. 3. Page 1C4 

5. The defendant bting fued by. the 
name of •* Jonathan otbemvife John 
Scans'* is no caufc of demurrer to the 
declaration ; for non conftat that it is 
not all one chr^ian name. Scoii v. 
Soanty M. 43 Cr. 3. Ill 

6. In declaring againft ^. upon a joint 
contra^ by ^. and B.9 it is not 
enough to allege that B, was in due 
manner ouilatved, without adding that 
he was outlawed in thatfuii. SanndtT' 

fan and another v. Hudjon^ M, 43 G. 3. 

7. Evidence of an acknowledgment by 
the defendant within ^x years of an 
old exifting debt of above fix years 
ftanding, due to the plaintiff's intef« 
tate, but which acknowledgment was' 
made after the inteftate's death, will 
not fupport a count by the adminiftra- 
tor laying the prnmife to be made to 
his intcftate Sarrel/f MminiflrsUorf ^c, 
v. H ine, H, ^$ G, ^. 409 

8. Where one accidentally drove bis car- 
riage againft another's, the remedy is 
trefpafs and not cafe ;^he injury being 
immediate from the a£l done ; though 
he were no otherwifc blameablc than 
by driving on the wrong fide of the 
road in a dark night. The diftin^ioa 
is, that where the injury is immediate 
from an a£t of force by the defendant, 
the remedy is in trefpafs ; where the 
injury is only confequential to an ad 

• before done by the defendant, there 
an adtion on the cafe lies. Istame v. 
Bray, E. 43 G. 3. 593 

POOR^R.\TE. 

Where the commanding officer in har- 
rackti had diftina: apartments allotted 
to him, one in particular for tranfading 
the bufinefs of the regiment, and the 
others fitted up for the acconunodatfon 
of himfelf and his family, wl^o refid- 
ed there with hixDj contalaing amongft 

othcr& 


POWER* 

fthm a kitchen, wa(h4joufe, and 
coach-houfe, togctber with a ilabk, 
yard* and garden : held that he was 
rateable to the relief of the poor for 
the fame, having a beneficial enjoy- 
ment of them beyond hw ueceiTary ac- 
commodation as an officer for the pur- 
»ofc of pubRs ferificc. Reai v. Terroit, 
-E.43G. 3: Page ^06 

FOOR.REMOVAL. 

|. A Jngft vrormn Kvfng in fervicc wtth 
her maftcr is not removeable eren fincc 
theftat. 35 Geo. 3. c. loi./. 6. agamft 
theconfei'uof hcrfelf and her maimer; 
though adjudged by the order of 
removal to be wiih child, and there- 
fore chargeable to the parifh m which 
Ac was ferrlrnr; that ftatute not eit- 
tending to make perfons removeable, 
Who were not proper objefts of fc- 
mova! before, but only to leave cer- 
tain defcriptions of performs excepted 
out of the a£t liable to be removed, 
though not in fatt chargeable, if 
otherwife proper objefts of removal. 
Rest V. The hbiabittints vf /llveley K. 

43 G 3. 5^3 

%■ tiemhht a fervant cannot be removed 
otit of the fcrvict of his roafter. 3. b* 
«• ib. 56S. 

POWER. 

1, Where in a marriage fettTement made 
by tenant in tail, he fettled the fame 
. to himfelf for life and to tlw: children 
of the marriage in llriA feiilement ; 
with a privifv) that it (hould be lawful 
for him by deed or iniirunaent in wiii- 
jng attefted by three witnelTcs and to 
he InroUed, with the coufcnt in writ- 
ing of 'certain truflet-s, to revoke the 
old and declare new ufcs : heW that a 
deed of revocation executed by him 
and all the truftees in pcrf >n except 
one, and the confcnt of that one being 
given by means of a general power of 
attorney before made by him to the 
fettlor to confent to any fuch deed he 
might think proper to make, by virtue 
of which the fettlor executed tbe .deed 
for and in the name of fuch trullee. is 
bdd, though properly attcHed and iu- 
lOiied J and that another deed of re- 
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vocation properfr execTftted and af- 
fented to* but unt mrollcd till after the 
Jettlor^s deathy was alfo ifcrd; for ihat 
every thing required to be done m the 
execution of fach a j>owei muft be 
ftri^ly complied wiiri,. and niuft he 
completed in the hTj^me of the peifon 
by whom It is. tr be excrctTt^-d; ^rA, 
alfo held that the dcfea of ibe one 
deed couW not be fwpplied br the 
other. Ha'cAuu vi Ketn^ ti. x\ G. \. 

PRACTICE. 

I It » not ueceflary to gnre a tennis 
notice of tnal after proce< dings in the 
caufe have been fufpended for a year^ 
if within the year the plaii>tifi" garc 
notic* that he fhould proceed agam ; 
but the common notice of t real b fuf- 
fecient. Richards v. Hf^hy M. 43 

2. A writ of latitat iffiied againft a peer 
fuper Ceded 00 0K>lioiv grounded on 
an office copy of tUe pf aecipe> in which 
ihc defendant wn& ftfied Baroo of W. 
Couche V. Lard Anmdeit, M. 43 C^. 3. 

127 

3. A judgnaent recovered by ^. agauA 
B and C, will not be. let off, on ap- 
plication to the gcnerd juriCdifiioo of 
ilie court, agaiull aix>*her judjjjaaent 
recovered agaiuii A. by the sJSSj^iaets 
of B. under an infolwnt debtor* aiA; 
the intereil of thiid ptuftwiss inter- 
vening, v/l\o have pcewlrar trwft» by 
the ftatute. £btf x. DoraCot, Af . 43 

4. The feruice of proct£s on a Sianday 
is abfolulely void by the ftat. 29 
Car. 2'. r ^ /• 6>. and caniiot be 
made good by any fubfeq'ient waver 
of the defendant, as* hy hi& not ob- 
jeding till after a ride to plead g*v^n» 
Taylor r, i»Ai///>s, M. 43 G 3> iSiS 

5. If a defendant be ferrcd wiih pro- 
ceti by a wrong clirhftian name, a»jd 
afterwards the plaintiff i:P.ter an iippear- 
ancc for him and fcrve him \^nU 
notice of declaration by his ri^hi 
name, and proceed to jt<dgnr)4nt and 
execution, the cowrt w^l noi fet ^iV)e 
the procrcdirrg for irvegularity mereJy 
ou the ground ih^^L the defendant 

R r 4 never 
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never appeared, becaufe he ought to 
have pleaded fuch miTnoroer in abate- 
ment. But he was after>^ards let in 
to defend on payment of cofts, and 
f*'earing to a miilake of the pra6^Fcc 
and to merits. Qailey gut tarn v. G/Vrx, 
A/ 43 G. 3. ' Page 167 

6. The ifTuc muft be entered as of the 
term when the rule to reply was given 
and the (imiliter joined^ and not as of 
the preceBing term when the plea 
was pleaded. IVood v. MiL'er, M, 43 
C' 3 r04 

7, One, who was committed to Nnv- 
gate by commiflioners of bankrupt for 
not anfwcring fatisfaftorily to certain 
queftions, mull, for the purpofe of 
being furrendered by his bail in a civil 
fuit, be brought up by habeas corpdd 
iHuedout O' the crown fide of Ihe* court, 
on which fide alfo muft be taken the 
fubfequent rule forth." furrendcrin the 
action, hi« commitment pro forma to 
the marfhal, and hi-* recommitment to 
Nctvgate charged wiih the feveral itiat- 
ters. Taylor's cafe, N. ^t^ G 3. 232 

8. Where, after due notice of render 
of the {>rincipal, the plaintiff ftill pro* 
ceeds again ft the bail in the adlion of 
debt upon the recongnizance, becaufe 

* no offer was made by them to pay the 
cofts in the fuii again ft them, nor any 
rule obtained by them to ftay proceed- 
ing? in the aftion againft them on 
payment of coftti . held the fubfequent 
proceedings irregular, being contrary 
to the rule of court. Trin, I jfnn» 
which fays that on fuch notice of ren- 
der all further proceedings againft 
the bail (hall ccafe. Byrne v. jiguilar. 

9, Where the caufc of aAion fubftantially 
anfcs in another county than that in 
which the venue is laid by the plain- 
tiff, and the convenience and juftice of 
the cafe require the trial to be had 
th<-tf '.vhrre ^11 the wltncfTes rcfrJc, 
•t a great d!fta^nce from the county 
v.i.L. ..u* vctiuc 16 laid; the Courr, 
00 the application pi the dtfondant, 
will 1 han^c the venue, on hia agreeing 
to admit a particular fadt which in 
point of form exifts in the original 
county. Holmss v. JVaniturlght^ onsy 
iSc. ff, 43 G- 3. 329 


10. Taking out of the office a dedara«»' 
tion by the by, which was delivered 
before any declaration 10 chief, is a 
waver of the irregularity. Artier ▼• 
Barnes t H. 43 C?. 3. Pa^€ 349 

'II. Upon a writ of error fucdout by the 
principal after the bail are lixedt and 
proceedings againft them in fcire &ciat» 
the Court will only ftay proceedings 
againft the bail pending the writ of 
error on the terms of the bail's under- 
taking to pay the condemnation money* 
and the cofts of the fcire facias ; and, 
(if it be a cafe in which there is no bail 
in error,) to pay the cofts alio of the 
writ of error if judgment (hould be af« 
firmed. Buchanan v. Alder* and an^ 
other, £. 43 G. 3* 546 

12. Notice of executing a writ of in- 
quiry is in future to be given to the 
agent in town, ^nd not to the attomcj 
in the country^ Hajts v. PerkisUf E. 

43 G. 3. » ^ 56^ 

15. If the fecondwtitof fcire facias be 
in proper time upon the file in the ihe- 
riff's office, that is fufficient to warrant 
proceedings againft the bail, though it 
were not entered in the fcire facias 
book in the (licriff's office, which is 
merely a private book for his own con- 
vcn fence." tieyivard v. Rcnnard and 
anoihtr^ J5. 43 G. 3. 570 

14. After a bail-bond taken and an at- 
tachment iffued againft the fheiiff for 
not bringing in tne body, the Court 
will relieve him on payment of what 
is due to rhe extent of the penalty in 
the bail bond, ibouith lefs than the 
plaintiff^s demand. Rex v. The Sheriff' 
of Muidlej'ex^ £. ^^G. ^. 604 

PREMIUM, 
See Insurance, No. i* 

PRESUMPTION. 
Sec V^ AY, No. I, 

Where the law prefumes the affima* 
live of any fa6^, the negative of fuch 
fa 61 muft be proved by the party aver« 
ring it in pleading. So where any 
a^ if required to be done by one, the 
omiffion of which would make hla\ 
guilty of a criminal ncgled of duty. 


PRISONER 

the law prefames the affirmatTret and . 
throws the burden of proving the ne- 
gative on the party who infifts on it. 
• Therefore where a plaintiff declared 
that the defendants, who had chartered 
' his (hip, put on board a dangeroas 
commcKitty, (bj which a lofs hap- 
penedf) vtfitoout due nottee to the 
captain or any perfon employed in 
the navigation y it lay upon him to 
prove fuch negative averment. And 
ft being (hewn that the commodity was 
delivered by the defendants' officer, 
and received by the firfl: make of the 
plantiff's fhip, (which firft mate was 
dead, and' no other perfon was prefent 
to depofe to the converfation which 

EaiTed between them;) held that the 
eft evidence of the fa6l could only be 
given by the defendants' officer, who 
delivered the commodjty on board to 
fuch firil mate, and tliat the a^ion 
could not be fuftained by fecondary 
evidence. IViUiamt v. The Eafi India 
Comfany, M. 43 Cr. 3. Pag^ 192 

PRINCIPAL AND. AGENT. 

If one take the fecnrity of the agent of 
the principal with whom he dealt, un- 
known to the principal, and give the 
agent a receipt as for the money due 
from the principal, in confeqtience of 
which the principal deals differently 
with his agent on the ficiith of the re- 
ceipt, the. principal is difcharged al- 
though the fecurity fail. jiVuer^ if the 
principal ^o not (hew that he was in- 
jured by means of fuch falfe voucher, 
and the omiflion of the. party to in- 
form him of the truth in due time. 
WycUt V. Tb$ Marquis of Hertford, M, 

43 0' 3« ' 147 

PRISONER. 

One, who was committed to Newgate by 
commiffioners of bankrupt for noc an- 
fwering fatisfadlorily to certain quef- 
tionSy mud, for the purpofe of being' 
furrendercd by his bail in a civil fuit, 
be brought up by a habeas corpus 
ilTued on the crown fide of the court, 
en which fide alfo muft be taken the 
l^iibfe^ucnt rule for bis furrcnder in the 
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a6ltOD, his commitment pro forma to 
the^ nrarfhal, and his re*commk<f 
ment to Newgate charged with the 
feveral matters. Taylor* e Cafe, H^ 

43 ^' 3» ^^^^ 13* 

PRIVILEGE. 

A writ of latitat iflued a ;ainft a peer, 
fuperfeded on motion, ^^ rounded on an 
office copy of the praecipe in which the 
defendant was flilcd Bar )n of i^. Coucht 
v. Lord ArundeU M, 43 C 3. 127 

PROCESS. 
iS>r Privilege. 

1. A writ of fieri facias, direaed in thefirt 
inftance to the bailiff of the IJle of Ely 
out of this court, is erroneous and 

, void, and the bailiff executing the 
fame is cuilty of a trcfpa'^s againft the 
party whofe goods are ta'^r-n 'n execu- 
tion. The bifliop of Ely has not a pa- 
latinate jurifdiaion within the ilie, 
though exercifing jura regalia there. 
Proccfs iffued out of the courts at 
Weflmmller into the i/le, goes in the 
firll inltance to the fhcriffof ^^w^i^a. 
Jhtre^ who thereupon ifTues his man* 
date to the bailfff of the franchife. 
Grant v. Bagge and others, M.^^G. 3. 

2. The fervice of proccfs on a Sunday 
18 abfolulely void by the fiat. 29 Car. 
2* c. 7./ 6. and cannot be made 
good by any fubfcquent waver of the 
defendant, as by his not objeaipg till 
after a rule to plead given. Taylor t» 
nunp,, M, 43 G. 3. ^ 155 

3. If a defendant be ferved with pro- 
ccfs by a wrong chriftian name, and 
afterwards the plaintiff enter an appear- 
ance for him and fcrve him with no- 
tice of declaration by his right name, 
and proceed to judgment and execu- 
tion, the Court will not fet afide the 
proceeding for irregularity merely on 
the ground that the defendant never 
appeared ; becaufe he ought to have 

. pleaded fuch mifnomer in abatement. 
But he was afterwmds let in to defen4 
on payment of cofts, and fwearing to 
a miilake of the praaice and to me- 

rits. 


I 


«jo QirO WARRANTO, lie. 

ritf • OahUy fvt tarn ▼. G^t^ M. 43 
C. 3* jPiSr^' 167 

PROHIBITION. 
See C08TS9 No. a* 

i. Where a re^or was cited in the epif- 
eopal confillorial court to fhew caufe 
why the ordinary (hould not grant to 
a parifhioncr a faculty -for ftopping up 
a. window in a church, agauiii which 
it was propofed to ere^ a monument, 
to the granting of which the reftor dif- 
ientedf notwithftanding which the 
court below were proceeding to grant 
the faculty with the conf ent 01 the ordi- 
nary : held to be do ground for a prohi- 
bition, hut mere matter of appeal if 
the rcftor's ceafbns for diffcnting were 
improperly over-rufcd. Bukver^ Cleri^ 
▼. H^/e. H 43 G. 3. 217 

a. After fcntencc in the cccTeliaftical 
court in a matter of tithe, where the 
tfucftion turned npoa the con(lni6iion 
. of an ?iGt of parliament, upon a doubt 
raiftd whether that court had not 
mifconftrned the ad, this Court di- 
Kded the plaintiff to declare in prohi- 
tion, for the more folemn adjudication 
•f the qucftion, whether fuppofing the 
court below to have mifconftrued the 
9lQl, a prohibition fhould go after fent- 
ence in a matter ih which the court 
belaw had original jurifdidion, or 
whether it were only a ground of ap- 
peal? Gare v. Gappery Ckrk» and^ 
Gold T. Gapper^ Cierl, E, 43 ^- 3- 

472 

Q\JO WARRANTO-INFORMA- 
• TIOJ^ IN NATURE Of. 

J, Where a corporation was diffolvcd, 
and no corporate body exifted in fa<ft 
at the time, the court rcfufcd to grant 
aiv informaiien in nature of quo war- 
lanto againft an individual for an im- 
pertinent claim to the returning officer 
at an ele£iion of members to ferve in 
parliament, by virtue of his having 
been cleftcd an alderman while the 
corporation exilled in fa6i ; there be- 
ing no civil right in controvcrfy, but 
It being rather the ground of a pro- 
ceeding in poenam by the Attprney- 


SCHEDULE- 

General. Rem.'w. Smmdtrr^ M. 4; 

'a. It 16 BO obje6lfoi> to the perfons ap-> 
plying for an information in nature q£ 
a quo warranto, which would operate 
tn its effe£l to diflblve, the corpora- 
tion, that they atteodkd the meeting at 
which the mayor was cleAed, wbofe 
eledb'on they impeached on the ground 
that the corporation was then diflblvvd 
by the lofs of an inteeral part, and 
that they voted for another candidate, 
and afterwards attended other corpo* 
rate meetings at which fuch mayor pre« 
fided» Rex v. M^rrii amd Siewari. 

^' 43 <?• 3- a>5 

3* The major part of an iateg^al part of 

the corporation whofe attendance ia 
required at the election of officers be- 
ing gone, it operates as a diflblutioii 
of the whole corporation^ which haa 
thereby loft the pqwer of holding cor-^ 
porate affemblies for the purpofe of 
filling up vacancies and continuing it«^ 
felf. i^. %^\ 

» 

RAtE- 
See Pooa-RA.TE» 

RE-ASSURANCE. 

See iNsuaAHCE, No. i. 

• REMOVAL. 
See PooR.REMOVAL. 

REVOCATION. 
Sh Powbr. 

SCHEDULE. 

A Schedule of goods referred to fn a 
deed I to which it was annexed, mud 
have the proper ftamp by Hat. 37 
G. 3. e. 90. /. ••. according to the 
number of words and (heets, and not 
merely the frngle fchcdule ftamp of 
2 J. 6d, impofed by the firil fe6lion of 
the a6^. Lah: and anothrr v. j^tttU 
and enhers^ Jtjpgneet of Wallu a Bauk^ 
rttpt^ H. 43 G. 3. 326 

SESSIONS* 


I 


SETTLEMENT, 

SESSiOKS. 
Sfe Appsai, No. t. 

SET-OFF. 

1. Where the grantor of an annuity, fet 
• aiidc for a defe£live regiftry, brings <an 

adion for money had and received, to 
recover back the confideration-money 
paid for it, the grantor may, under a 
plea of fet off. let off the payments 
made in refpc6t of fuch annuity, 
though for more than fix years, unlcfs 
the (liaintiff reply the ftatute of limita- 
tions. Bicis V. fficiti M. 43 G 3. 

Page 16 

2. A judgment recovered by jf. again ft 
J3, and C. will not be fct-off, on ap- 
plication to the general jirifdidlion of 
toe court, againft another judgment 
recovered againft yf . by the affignees 
of* B. under an infolvent debtors' 
a£i ; the intereft of third perfons in- 
tervening, who have peculiar trufts by 
the ftatute. Doe v. Darnton, M. 43 

SETTLEMENT. 
By Eftate. 

Where a pauper purchafed a leafchold 
tenement for lefs than 30/, and after- 
wards conveyed the whole term to 
one, in trull to let the premifes, and 
out of the rents and profits to repay 
himfelf 10/. advanced thereon, and 
then to apply the rents and profits to 
the feparate ufe of the pauper's wife 
during her life, and afterwards to the 
pauper's own ufe for life if ht furvivcd 
her, and afterward) amongll their 
children : and the truftees fuffcrcd the 
pauper to continue to refide in the 
noufe above 40 days, till becoming 
chargeable to the parifh he was re- 
moved : held that he gained no fet 
tlennent t>y fuch refidence ; for he 
had no immediate intereft remain- 
ing in him at the time, but at moft a 
doubtful and contin'grnt. future in- 
tereft ; it being uncertain whether the 
10/. would ever be paid off, and even 
if it were, that not giving him any 
right to redde upon the premifes. Rex 
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V. The Inhahitantt of Tarrani Louneef' , 
ton, H' 43 G. 3. Page Z26 

■ By taking a T'enemenim 

One who refided on a tenement of ^A 
a year in the parifti of /T., and at the 
fame time rented the ley (i. e. paftu- 
rage ) of two cows from May^day to 
Michaelmas in certain land in H, at fix 
guineas, thereby gains a fettlement in 
1V,^ though he were not entitled to 
the exelufive pafturage qf the land in 
H. Rex V. The Inhabitca^s o/HqUing^ 
ion, M. 43 G. V . 113 

SHERIFF. 
See Process, No. x. 

STAGE COACH. . 
See Conviction, No. 2. 

. STAMP. 

1. An executory agreement for the ma1c« 
ing and putting up of certain machines 
in the party'tf houfe U required to be 
ftamped like any other agreement, not . 
being within the exception in the ftamp 

' a£ts in favour of agreements, Sec. fvr 
or relating to the fale of goods, Buxton 
V. Bedalt H. 43 G. 3. 305 

2. A fchedule of goods referred to in a 
deed, to which it was annexed, mud 
have the proper deed ftamp by ftat. 37 
G. 3. c. 00. f 7. according to the 
number of words and (hlets, and not 
merely the fingle fchedule ftamp of 
2/. 6d. impofed by the firft fcdion of 
the a^. Lake and another v. jl/hwell 
and others^ AJfignus of Wallis a Bank,* 
rupt, H 43 G. 3. 32(S 

STATUTES. 

Where a ftatute profcffes to repeal ab- 
foluteiy a prior law, and lubftitutes 
other provilions on the fauie fubje^, 
which are limited to continue only till 
a certain time, the prior law does not 
revive after the repealing ftatute is 
fpent, unlefs the intention of the 
legiflature to that etfe6^ be expreffed- 
Warren q. /. £s*c. v. Windle, H* 43 
G. 3. 205 

hen* 


^ 


STATUTES. 


17 Hen. 8. r. 24. (Countv palatine) 135 

Proccfs 137 

53 JSfew. 8. c. 10. (County palatine) 135 

EUxshetb, 
4^ £Ss. r. 2. (Poor rate) 506 

T yac. I. tf. 22. (Leather fearchers) 334 

7^^' I- 5 (Coft*) 92 

ail J^jr. I. e. 11. (Cofts) i^i^. 

c. 19* (Bankrupts) 407 

Charles 2. 

13 ft 14 Ciiir. 2. r. 12. (Settlement) 114. 
^9 C/zr. 2. tf. 7» (Proceis on Sunday) 155 

07//;tf« 3. 

t ft 9 /IT. 3. r. 11. (Inquiry — Writ of) 

22 

(Cofts) 495 

*^ ft icylV. 3. f. 15. (Award) C03 

jftuie^ 

5 i#Mr. r. 14. (Game) 467 

tz Anm^ft. a. c. 17. (Coalmeafure) 205 

George I. 

7 G^. I. <• 31. (Bankrupts) 76 

9 (?. T.f. 7. (Order of remoTal. Ap* 
peal) 342 

c* 22. (A£tion againft the hun- 
dred 400. 457 

Georwe 2* 

a G. 2. r. 24. (Bribery a6l) 451 

3 G. 2. r. 26. (Coal meafure) 20j. 525 
5 G. 2. f . 30. (Bankrupt. Bond) 22 
C G. 2. c» 31. (Order of filiation; 58 
19 G. 2. r. 37. ( Re- affu ranee) 222 

51 G. 2. f. 45. {Bermondfey poor) 8 


G^or^ 3. 

9 G. 3. T' 29. (Burning mills) 4^7 

13 G. 3. tf. 78. ( Highway aA) 151 

17 G. 3. c. 26. (Annuity ad) 463. 

500. S5S 

19 G- 3. e. 56. (AuAion duly) 337 

93 G. 3. r. 58. (Stamp) 304 

t6 G. y c, 108. (Coal meafure) 205 

2wH G. 3. tf. 37. (/iu^ion duty) 337 


STOPPING IN TRANSITU. 

31 G. 3* c. 19. {Bermond/ey poor) ^ 
35 G. 3. r. 1 01. (Poor-removal) 563 
37 G. 3. <.. 90- (Stamp) 326 

r. 112. (infolvent debtors* ad) 

149 

r. IS3. (Unlawful oaths) 157 
42 G. 3. (. 89. (Coal meafure) 205 

STOPPING IN TRANSITU. 

See CoNsiGNOK. and Consignee* 

I • A trader here gives an order to hi» 
correfpondent abroad to /hip him cer- 
tain goods, which the latter procurea 
upon his own credit, without naming 
the trader here, and fhips to him at 
the orij|;inaI price, charging only hift 
commiilion : held that the correfpond- 
ent abroad is fo far a vendor as be-* 
tween 1iim and the trader here, that 
on the bankruptcy of the latter he 
may flop the goods in tianfitu by pro- 
curing the bill of lading from the 
bankrupt's brother ; and this, thoueb 
the trader here had before his bank- 
ruptcy accepted bills drawn on him by 
his correfpondent for the amount of 
the goods; fuch acceptances prove- 
able under hia commiuion amounting 
at mod to part payment for the goods, 
which does not take away the ▼endor'ft 
right to (lop in tranfitu. Feife and au^ 
otter ^ AJji^es of Brown a Bankrupt^ 
w. IVrayy M, 43, G, 3. Poge ^i 

2- A, trader in England charters a fhip 
on certain conditions for a voyage to 
Rvjjia^ and to bring goods home from 
his correfpondent there, who accord- 
ingly fhips the goods on account and 
at the riik of the freighter, and fends 
him the invoices and bills of lading of 
the cargo: held that the delivery of 
the goods on board fuch chartered 
(hip does not preclude the right of 
the poftftgnor to (lop the goods while 
in tranfitu on board the fame to the 
vtndec, in cafe of his infolvency in 
the mean time before a£lual delivery, 
any mdre than if they had been deli- 
vered on board a general (hip for the 
fame purpofe. And a demand of the 
goods having been made by the agent 
of the conugnor, upon the captain, 
before they were unloaded ; after 
which he delivered them to the af- 

fignccs 


; 


TIME, &c. 

fignCM of the vendee: held that the 
confignor might maintain trover againft 
the amgnees. BohtHngk and oth)trs v« 
• Inglh and others, AJJiinecs of Crane^ a 
BankntJUf H, 43 G.' 3. Fage 38 1 

SUNDAT. 

The fervice of procefs on a Sunday la 
abfolutely void by the flat. 29 Car, 2. 
c, 7. y*. 6. and cannot be made good 
by any fubfequent waver of the defend- 
anty as by his not obje<Eluig till after 
a rule to plead given Taylor v. PhilHptf 
M. 43 G. 3. , 155 

SUPLUSAGE. 

A leafe for a year being made between 

A. and B.^ the rclcafe, dating B. to 
be a truftee for C, granud the pre- 
mifes unto C. in his pofTcflion being, 
h^ virtue of an indenture of leafe, 
bearing date the day before the re- 
lcafe» and to his heira, habendum to 

B. and his heirs, to fuch ufes as C 
fhould appoint: held the rel^fe fuf- 
ficient to convey the premifcs to B. : 
and the words in the granting part 
•* unto C. &c. may bertjc6led as fur- 
plufagc. Spyve v. Topham^ M. 43 G. 3. 

TENANT. 
5br Landlord and Tenant. 

' TITHE. 
Sre Prohibition, No. a. 

TITLE. 
Ste Covenant, No. 2. 

Estoppel, No. i. 

TIME-COMPUTATION OF. 

Where time fs to be computed from 
an a^' done, the day on which fuch 
Z&, is done is to be included in the 
computation. Therefore, where the 
ftat. 2 1 jf^ac. I. c. 19. /. 2. enafts 
that a trader lying in prifon two 
pionths {i* e. lunar months) after an 
arred for debt (hall be adjudged a 
bankrupt, thai includes the* day of the [ 


VENUE. 


«SJ 


arreft. Glq/Jington and others^ Ajffigneet 
of Dicleyf a Bankrupt ^ v. Rawiins, If, 

43 ^' 3- ^^^ 4^7 

TIME— LENGTH OF 
See Way, No. i. 

TRESPASS. 

* 

ff/ Estoppel, No. i. 

.Process, 

Where one accidentally drove his car- 
riage againft another's, the remedy h 
irefpoft and not cafe ; the injury being 
immediate from the a£i done ; thouga 
he were no otherwife blameable than by 
driving on the wrong fide of the road 
in a dark night, 'ihe diftioflioa 189 
that where the injury is isime« 
diate from an a£l of force by the de- 
fendant the remedy is in trefpafs; 
where the injury is only confequential 
to an a£^ before done by the defend- 
ant , there an a6lioa on the cafe lies, 
Leame v. Bray JS. 43 Cr. 3* 593 

TROVER. 

See Consignor and Consigmek. 

Trust for Feme Covert. 

VENDOR AND XTENDEE. 

Sei Settlement by Estate, No. I. 

Stopping in Transitu. 

VENUE. 

Where the caufe <Jf adion fubftantiallf 
arlfes in another county tlian that in 
which tltc .venue is laid by the plaintiff, 
and the convenience and juftfce of the 
cafe require the trial to be had thtttp 
where all the witnefles rcfidc, at a 
great didance fiom the county where 
l\x venue is laid ; the Court* on the 
application of the defendant, will 
change the venue, on his agreeing to 
admit a particular fd^i which in point 
of form ex ids in the original county. 
Holmes V. IValntvrigljtf one, &c. H. 
43 G. 3. 339 

WAY. 
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WITNESS; 


WITNESS- 


WAY. 

Where no evidence appeared to (hew 
that a way over another's hnd had 
been ufed by leave or favour, or under 
a miftake of an award which would 
not fupport the right of way claimed, 
Juch a ufer for above 20 years exer* 
cifed adverfely and under a claim of 
right in fufficient to leave to the jury 
to prefame a grant, which muft have 
been made within 26 years as all 
former ways were at that time extin- 
guiflied by the operation of an inclo- 
lure aft. Campbell v. UTtlfon^ H 43 
G. 3. Page 294 

WITNESS, 

I. Perfons appointed by flatute to be 
governors and diredors of the poor of 
a certain pariftif and made liable upon 
appeal again ft a rate made by them to 
the payment of cofts in cafe the Sef- 
fiens (hould 9 ward any to the appel- 
lant, cannot be witnefTes on fuch ap- 
peal ; though in truth only truftees, 
and entitled to be reimburfed fuch 
cofts. out of the parochial fund; for 
they are parties to the caufe, and 
liable to the cofts in^the firft inftance. 
Rex V. The Governor and DireSors of 
$he Poor of St. Mary Magdalem Ber- 
mondfeyf in the County of Surrey^ M. 

43 ^' 3- 7 


2. Yet a tenant who was rated to the 
poor rate being indemnified by hU 
landlord, was holden a competent wit- 
nefs on behalf of the parifh in which 
he was a payer, on a qucftion of fet« 
tlement. Rex v. Woodland^ M. 26 G. 3. 

Page 1 1 n. 

3. A defendant in a canfe, attending aa 
arbitrator to be examined as a witnefa 
under a rule of court, is privileged 
from arreft, eundo, morando, et rc- 
deundo. Spence v. Stuart, Bart. M. 

43 ?• 3- 89 

4. It is 00 ground for the coart to grant 

a new trial that a witnefs called to 
prove a certain fa£^ was rejc6ied on a 
luppofed ground of incompetency, 
where another witnefs who was called 
eftabiifhed the fame fafl, which was 
not difputed by the other fide ; and 
the defence proceeded upon a colla- 
teral point, upon which the verdifk 
turned. Edwards v. Evans, £. 43 

<^- 3- . . 45' 

5. Whether it be an objedion to the 

competency of a witnefs for the plain- 
tiff in an adion of bribery at an elec- 
tion for members to ferve in parlia- 
ment, that a fimilar %B\on was pend. 
ing againft the witnefs himfelf for bri« 
bery at the fame eleflion, and any ac- 
knowledgment by him that if the de- 
fendant were convidicd he (hould avail 
himfelf, if neceiTary, of hit having 
been the firft difcovercr to the prefent 
plaintiff. ^£re f th^ 
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Vriiittd by A. Strabaai Law Pr'oter ta Fta 
Priatsri*Sti«il9 Laodoo. 


